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PREFACE. 


Thb  Commentaries  of  Mr.  Justice  Blackstone»  as  a  work 
designed  to  give  informatioii  on  the  laws  of  this  eomitry, 

may  be  considered  in  two  lights.  They  may  be  viewed  as  a 
methodical  and  elegant  statement  of  what  the  law  was  about 
sixty  years  ago,  when  they  received  the  last  corrections  of 
their  author,  or  as  an  authentic  account  of  the  kw  at  the 
piesent  day*  In  the  Ibrmer  light  tfaehr  use  remains  unim- 
paired, and  they  must  he  read  with  profit  by  all  who  wish  to 
study  the  legal  history  oi  Great  Britain ;  but  it  is  obvious 
tbaty  in  the  latter,  they  have  lost  much  of  their  original  value. 
They  can  no  longer  be  referred  to  for  the  existing  law,  and 
their  practical  advantages  are  thus  unavoidably  diminished. 
The  lawyer  may,  indeed,  know  what  part  is  now  obsolete,  or 
what  statute  has  been  repealed,  but  the  general  reader  and 
the  student  are  only  able  to  guess  at  the  alterations,  or  may 
be  ignorant  of  them  altogether. 

This  is  so  obyiotts^  that  had  not  the  work,  as  a  whole,  sur- 
passing merit,  and  did  it  not  continue  in  many  parts  of 
great  authority  it  would  long  since  have  fallen  out  of  public 
notice  ;  but  it  is  still  a  most  popular  legal  text-book,  and  is 
constantly  referred  to  as  well  by  professional  as  unprofes- 
sional readers.  To  render  it  suitable  to  the  market  there- 
fore, the  alterations  hate,  to  some  extent,  been  added  from 
dme  to  time  by  editors  of  lesser  or  greater  repute,  by  way 
of  note.  This  mode  of  conveying  the  necessary  informa- 
tion, it  will  hardly  be  disputed,  is  always  an  inconvenient  and 
unsatisfactory  one,  more  especially  to  the  student;  and  it 
seemed  to  merit  consideration,  whether  another  mode  might 
not  be  adopted;  that  of  incorporating  the  alterations  in  the 
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testy  and  endeavouring  to  render  the  whole  work  a  con- 
tinaous  and  uniform  statement  of  the  law  aa  it  atanda  at  the 
present  day. 

The  volume  now  presented  to  the  reader,  the  foundation 
of  which  is  the  first  volume  of  Blackstone's  Commentaries, 
has  been  compiled  on  this  plan,  and  the  writer  has 
been  encouraged  to  proceed  with  it»  by  the  favourable  re- 
ception which  the  second  volume*  has  met  with,  oomjnled 
in  the  main  on  the  same  plan. 

In  the  present  volume,  as  in  the  last,  the  desire  has  been  to 
alter  as  little  as  possible,  and  not  to  overlay  the  text  with 
matter  unsuited  to  an  elementary  work,  but  simply  to  add  the 
change  made  by  statute  or  deciuon«  always  referring  to  die 
authority  for  the  alteration.  Where,  however,  did  change  is 
an  important  one,  a  foil  account  of  it  lias  been  given. 

But  there  is  this  difference  in  the  mode  of  editing  this 
volume,  that  no  portion  of  the  original  work  has  been  omit- 
ted; and  the  text,  with  its  illustrations  and  authorities, 
where  no  alteration  hab  occurred,  remains  in  its  former  state* 

The  present  writer  has  endeavoured  to  give  the  eftct  of 
all  the  important  constitutional  alterations  made  in  the 
present  century,  but  he  has  not  ventured  to  obtrude  any 
political  opinions  of  his  own  on  the  reader.  ' 

In  undertaking  the  task,  which  he  has  now  imperfectly 
peifonned,  he  was  hardly  scware  of  the  iaboiir  he  had  im- 
posed on  himself  There  is -«oarod(f  any  chapter  of  the 
work  which  has  not  required  most  essential  alteration, 
more  especially  occasioned  by  the  extensive  changes  made 
in  every  department  of  the  law  within  the  last  few  years. 
That  many  ai  them  have  escaped  him,  in  spite  of  some  d3i- 
gence,  he  cannot  doub^  but -having  already  ezperienoed 
much  indulgence  at  the  hands  of  the  profession,  he  is  en^ 
boideaed  to  ask  for  it  once  more. 

*  See  the  Introduction  to  that  wwlu 

MdnkU  1839. 
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SECTION  THE  FIRST. 


ON    THE   STUDY    OF    THE  LAW.* 


The  scieiice  of  the  Iawb  and  oonstitntion  of  oar  owncouor  r  ^  ^ 
try  is  a  species  of  knowledgei  in  which  the  gentlenen  of  DeAciencr 
England  have  heen  more  remarkably  defident  than  those  of  f^^'^''^-^, 
all  Europe  besides.   In  most  of  the  nations  on  the  continent  ]^ 
where  the  dvil  or  imperial  law  under  different  modifications 
is  closely  interwoven  with  the  municipal  laws  of  the  land, 
no  gentleman,  or  at  least  no  scholar,  thinks  his  education 
is  completed,  till  he  has  attended  a  course  or  two  .of  lec- 
tures, both  upon  the  institutes  of  Justinian  and  the  local 
constitutions  of  his  native  soil,  under  the  very  eminent 
professors  that  abound  in  their  several  universities.  And 
in  the  northern  parts  of  our  own  island,  where  also  the 
municipal  laws  are  firequently  connected  with  the  civil,  it  it 
difi&nilt  to  meet  with  a  person  of  liberal  education^  who  ia 
destitute  of  a  competent  knowledge  in  that  SGienoe»  which 
is  to  be  the  guardian  of  his  natural  rights  and  the  rule  of 
his  civil  conduct. 

Nor  have  the  imperial  laws  been  totally  neglected  even  £51 
in  the  English  nation.    A  general  acquaintance  with  their 
decisions  has  ever  been  deservedly  considered  as  no  small 
accomplishment  of  a  gentleman ;  and  a  fashion  has  at  times 

*  Among  other  alterations  made  in  stead  of  a  particular  one  addreaKdte 

this  section  it  is  proper  to  observe,  the  University  of  Oxford  at  the  open* 

tbat  it  liM  lM«n  trealcd  at «  gaiMnl  ing  of  the  Yimritii  Leetuci. 
My  cn  Um  Study  of  tM  Ltm,  in^ 
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prevailed*  which*  however,  has  much  declined  since  the 
time  of  Blackstone,  to  transport  the  growing  hopes  of  this 
island  to  foreign  universities,  in  Switzerland,  Germany,  and 
Holland ;  which,  though  infinitely  inferior  to  our  own  in 
every  other  consideration,  have  been  looked  upon  as  better 
nurseries  of  the  civil,  or  (which  is  nearly  the  same)  of  their 
own  municipal  law.  In  the  meantime*  it  has  been  the  pecu- 
liar lot  of  our  admirable  system  of  laws  to  be  neglected, 
and  even  unknown,  by  all  but  one  practical  profession; 
though  built  upon  the  soundest  foundations,  and  approved 
by  the  experience  of  ages, 
coinpara-       P|pf  \^  jj        me  to  deroffate  from  the  study  of  the  civil 

tlve  merits  i  .    ».  i      •     \  l 

gtitoBy.  law,  considered  (apart  from  any  binding  autnonty)  as  a  coi- 
Bnfii>HiMr.Xection  of  written  reason.  No  man  is  more  thoroughly 
persuaded  of  the  general  excellence  of  its  rules,  and  the 
iianftl  equity  of  its  decisions,  nor  is  better  convinced  of  its 
use  as  well  as  ornament  to  the  scholar,  the  divine,  the 
statesman,  and  even  the  common  lawyer.  But  we  must  not 
carry  our  veneration  so  far  as  to  sacrifice  our  Alfred  and 
Edward  to  the  manes  of  Theodosius  and  Justinian:  we 
must  not  prefer  the  edict  of  the  praetor,  or  the  rescript  of 
the  Roman  emperor,  to  our  own  immemorial  customs,  or 
•the  sanctions  of  an  English  parliament:  unless  we  can  also 
prefer  the  despotic  monarchy  of  Rome  and  Byzantium,  for 
whose  meridians  the  former  were  calculated,  to  the  free 
constitution  of  Britain,  which  the  latter  are  adapted  to 
perpetuate. 

Without  detracting  therefore  from  the  real  merit  which 
^abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to 
assert,  that  if  an  Englishman  must  be  ignorant  of  either 
the  one  or  the  other,  he  had  better  be  a  stranger  to  the 
Roman  than  the  English  institutions.  For  I  think  it  an  un- 
deniable position,  that  a  competent  knowlcdi^c  of  the  laws 
[  6  ]  of  that  society  in  which  we  live,  is  the  proper  accomplish- 
ment of  every  gentleman  and  scholar ;  an  highly  useful,  I 
•had  almost  said  essential, -part  of  liberal  and  polite  educa- 
tion. And  in  this  I  am  warranted  by  the  example  of 
antient  Rome ;  where,  as  Cicero  informs  us,*  the  very  boys 

*  DeUgg.2.83. 
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were  obliged  to  learn  the  twelve  tables  by  heart,  as  a  carmen 
necessariumi  or  indispensable  lesson,  to  imprint  on  their 
tender  minds  an  early  knowledge  of  the  laws  and  consti- 
tution of  their  country. 

But  as  the  lonff  and  universal  neglect  of  this  study,  with  Division  of 

•    Till  *  »«.  ■•eUoo. 

US  in  England^  seems  m  some  degree  to  call  m  question  the 
truth  of  this  evident  position^  it  shall  therefore  be  the  busi- 
ness of  this  introductory  discourse,  in  the  first  place  to 
demonstrate  the  utility  of  some  general  acquaintance  with 

the  municipal  law  of  the  land,  by  pointing  out  its  particular 
uses  in  all  considerable  situations  of  life.  Some  conjec- 
tures will  then  be  offered  with  regard  to  the  causes  of 
neglecting  this  useful  study:  to  which  will  be  subjoined  a 
few  reflections  on  the  peculiar  propriety  of  reviving  it  in 
our  own  universities  and  inns  of  court. 

And,  first,  to  demonstrate  the  utility  of  some  acquaintance  The  uttiity 
with  the  laws  of  the  land,  let  us  ohly  reflect  a  moment  on  m  ^"'^0^'^' 
the  aingular  firame  and  polity  of  that  land,  which  is  governed  V^^mS. 

this  system  of  laws.  A  landi  perhaps  the  only  one  in  ^  * 
the  universe,  in  which  political  or  civil  liberty  is  the  very 
end  and  scope  of  the  constitution.^  This  liberty,  rightly 
undmtood,  consists  in  the  power  of  doing  whatever  the 
laws  permit ;  <^  which  is  only  to  be  effected  by  a  general 
conformity  of  all  orders  and  degrees  to  those  equitable 
rules  of  action,  by  which  the  meanest  individual  is  pro- 
tected from  the  insults  and  oppression  of  the  greatest.  As 
therefore  every  subject  is  interested  in  the  preservation  of 
the  laws,  it  is  incumbent  upon  every  man  to  be  acquainted 
with  those  at  least  with  which  he  is  immediately  concerned; 
lest  he  incur  the  censure,  as  well  as  inconvenience,  of  living 
in  society  without  knowing  the  obligations  which  it  lays 
him  under.  And  thus  much  may  suffice  for  persons  of  [  7  ] 

^Montesq.  Eip.  L.  1.  ii.c. 5.  u  to  have  a  ctanding  nile  to  ]iv«  bj 

'  Facultas  ejv4,  quod  euiqutfacere  common  to  every  one  of  thatfOCie^, 

libet,  nisi  quid  vi,  autjnre  prohibetvr.  and  made  by  the  legislative  power 

Inst.  I.  3.  1.     This  has  generally  erected  itiit  ;  a  liberty  to  follow  my 

been  considered  to  be  an  imperfect  own  will  in  all  things,  where  the 

definition  of  civil  liberty.  Mr.  Jvi-  ralo  prescribes  not,  and  not  to  be  mib- 

tiee  Coleridge  dtes,  aa  preferable,  the  ject  to  the  ucooitant;  vneertain,  un- 

following  definition  from  Locke:—  known,  arbitiaiy  will  of  another  man." 

**  Freedom  of  men  under  govenunent.  On  OavcntiMiit,  b.  ii.  c.  4. 
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inferior  condidon,  who  have  neither  time  nor  capacity  to 
enlarge  their  ?iew8  beyond  that  contracted  sphere  in  whieb 
theyare  appointed  to  move.  But  those  on  whom  nature  and 
fortune  have  bestowed  more  abilities  and  gieaAer  l«fiiiie# 
eannot  be  so  easily  excused.  These  advantages  are  given 
them,  not  for  the  benefit  of  themselves  only,  but  also  <^ 
the  public  :  and  yet  they  cannot,  in  any  scene  of  life,  dis* 
charge  properly  their  duty  either  to  the  public  or  them- 
selves, without  some  degree  of  knowledge  in  the  laws.  To 
evince  this  the  more  ciearly«  it  may  not  be  amiss  to  descend 
to  a  few  particulars. 
Moreespe-  Let  US  therefore  begin  with  our  gentlemen  of  independent 
gentlemen  estates  and  fortune,  the  most  useful  as  well  as  considerable 

ofin«lepend-  ' 

tl$mm  ^®  nation ;  whom  even  to  suppose  ignorant 

cTpnvvtr.  jn  branch  of  learning  is  treated  by  Mr.  Locke<^  as  a 
strange  abemrdily*  It  is  theur  landed  property^  with  its 
long  and  voluminous  trun  of  descents  and  conveyances^ 
aettlementSf  entails^  and  incumbrancesi  that  forms  the  most 
intricate  and  most  extensive  object  of  legal  knowledge. 
The  thorough  comprehension  of  these,  in  all  their  minute 
distinctions,  is  perhaps  too  laborious  a  task  lor  any  but  a 
lawyer  by  profession :  yet  still  the  understanding  of  a  few 
leading  principles,  relating  to  estates  and  conveyancing* 
may  form  some  check  and  guard  upon  a  gentleman's  infe- 
rior agents,  and  preserve  him  at  least  from  very  gross  and 
notorious  imposition. 

Again,  the  policy  of  all  laws  has  made  some  forms  ne- 
cessary in  the  wording  of  last  wills  and  testaments*  and 
moxe  with  regard  to  thmr  attestation.*  An  Ignorance  in 
these  must  always  be  of  dangerous  consequence,  to  such  aa 
by  choice  or  necessity  compile  theur  own  testaments  with- 
out any  technical  assistance.  Those  who  have  attended 
,  the  courts  of  justice  are  the  best  witnesses  of  the  confusion 
and  distresses  that  are  hereby  occasioned  in  families;  and 
of  the  difficulties  that  arise  in  discerning  the  true  meaning 
of  the  testator,  or  sometimes  in  discovering  any  meaning 
£  8  ]  at  all :  so  that  in  the  end  his  estate  may  often  be  vested 
quite  contrary  to  these  his  enigmaticsl  intentions,  because 

(.167.  «lVict.ca0. 
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periiaps  lie  has  omitted  one  or  two  formal  wofdt,  which  are 
iieoessary  to  aaoertaiii  the  aeiise  wiA  indispntahle  legil 
preciBion,  or  haa  executed  hia  will  in  Ae  pteaence  of  fewer 

witnesses  than  the  law  requiret. 

But  to  proceed  from  private  concerns  to  those  of  a  more  oiJSui* 
public  consideration.  All  gentlemen  of  fortune  are,  in 
consequence  of  their  property,  liable  to  be  called  upon  to 
establish  the  rights,  to  estimate  the  injuries,  to  weigh  the 
accusations,  and  sometimes  to  dispose  of  the  lives  of  their 
fellow-subjects,  by  serving  upon  juries.  In  this  sitnatkm 
they  have  frequently  a  right  to  decidei  and  that  upon  their 
oaths*  questions  nice  hnportance«  in  the  sokition  of 
whioh  some  legal  skill  is  requisite;  eq>eeially  where  the 
law  and  the  ftet^  as  it  olhen  happens,  are  intimately 
blended  together.  And  the  general  incapacity,  even  of  oar 
best  juries,  to  do  this  with  any  tolerable  propriety,  haa 
greatly  debased  their  authority ;  and  has  unavoidably 
thrown  more  power  into  the  hands  of  the  judges,  to  direct, 
control,  and  even  reverse  their  verdicts,  than  perhaps  the 
constitution  intended. 

But  it  is  not  as  a  juror  only  that  the  English  gentleman  ffjgy^ 
is  called  upon  to  determine  questions  of  right,  and  distri- 
bute justice  to  his  fellow-subjects:  it  is  principally  with 
this  Qffder  of  men  that  die  commission  of  the  peace  is  filled. 
And  here  a  very  ample  field  is  opened  fbt  a  gentleman  to 
exert  his  talents,  by  maintuning  good  order  in  his  neigh<^ 
bouiiiood;  by  punishing  the  dissolute  and  idle;  by  pro- 
tecting the  peaceable  and  industrious ;  and,  above  all,  by 
healing  petty  differences  and  preventing  vexatious  prose- 
cutions. But,  in  order  to  attain  these  desirable  ends,  it  is 
necessary  that  the  magistrate  should  understand  his  busi- 
ness; and  have  not  only  the  will,  but  the  power  also, 
(under  which  must  be  included  the  knowledge)  of  adminis- 
tering legal  and  effectual  justice.  Else,  when  he  has  mis« 
taken  his  authority,  through  passion,  through  ignorance, 
or  abemrdily,  he  ^iHll  be  the  ofcrject  of  contempt  firom  his 
inferiors,  and  of  censure  firom  those  to  whom  he  is  ao-  ^  g  j 
countable  for  his  conduct. 

Yet  fiirther ;  most  gentlemen  of  considerable  property,  ^^ij^ 
at  some  period  or  other  m  thek  lives,  am  ambitious  of  re- 
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presenting  their  country  in  parliament :  and  those,  who  are 
ambitious  of  receiving  so  high  a  trust,  would  also  do  well 
to  remember  its  nature  and  importance.  They  arc  not  thus 
honourably  distinguished  from  the  rest  of  their  fellow  sub- 
jects^  merely  that  they  may  priYilege  their  persons ;  that 
tbey  may  list  under  party  banners ;  may  grant  or  withhold 
supplies ;  may  vote  with  or  vote  against  a  popular  or  un- 
popular administration  \  but  upon  considerations  fiur  more 
interesting  and  important  They  are  the  guardians  of  the 
English  constitution ;  the  makers,  repealers,  and  interpre- 
ters of  the  English  laws  ;  delegated  to  watch,  to  check,  and 
to  avert  every  dangerous  innovation  ;  to  propose,  to  adopt, 
and  to  cherish  any  solid  and  well-weighed  improvement; 
bound  by  every  tie  of  nature,  of  honour,  and  of  religion, 
to  transmit  that  constitution  and  those  laws  to  their  pos- 
terity, amended  ii  possible,  at  least  without  any  derogation. 
And  how  unbecoming  must  it  appear  in  a  member  of  the 
legislature  to  vote  for  a  new  law,  who  is  utterly  ignorant  of 
the  old !  what  kind  of  interpretation  can  he  be  enabled  to 
give^  who  is  a  stranger  to  the  text  upon  which  he  comments ! 
BesidftSi  the  duties  of  a  member  of  tiie  house  of  commons 
are  frequentiy  judicial  as  w^l  a>  legislative,  and  the  absence 
of  some  knowledge  of  the  law  has  of  late  been  the  cause 
of  much  deserved  reproach  to  this  branch  of  the  legis- 
lature. 

Indeed  it  is  perfectly  amazing,  that  there  should  be  no 
other  state  of  life,  no  other  occupation,  art,  or  science,  in 
which  some  method  of  instruction  is  not  looked  upon  as 
requisite,  except  only  the  science  of  legislation,  the  noblest 
and  most  difficult  of  any.  Apprenticeships  are  held  ne- 
cessary to  almost  every  art,  commercial  or  mechanical :  a 
long  course  of  reading  and  study  must  form  the  divine,  the 
physician,  and  the  practical  professors  of  the  laws:  but 
every  man  of  superior  fortune  thinks  hims^  Aom  a  legis* 
j  lator.  Yet  TuUy  was  of  a  ^tilfefent  opinion ;  it  is  neces- 
"  sary,"says  he,*  "for  a  senator  to  be  thoroughly  acquainted 
"  with  the  constitution :  and  this,  he  declares,  is  a  know- 

*  Dtt  Ligg,  8»  18.  Eit  $en^ori         diligentiiu,  mtnoritui  tit;  sine  qw  pa* 

kt»  patit      MM  hoe  mn$$eitntia$. 
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"  ledge  of  the  most  extensive  nature ;  a  matter  of  soience* 
of  diiigence,  of  reflexion :  without  which  no  senator  can 
"  poaslhlj^  be  fit  for  bii  office.*' 

The  miscfaiefs  that  have  ariaen  to  the  public  firom  incon-  lusekidi 
siderate  alterations  in  our  laws,  are  too  obTious  to  be  called  ^I^SS^ 
m  question ;  and  how  far  they  have  been  owing  to  the 
defective  education  of  our  senators,  is  a  poiat  well  worthy 
of  the  public  attention.  The  common  law  of  England  has 
fared  like  other  venerable  edifices  of  antiquity,  wliich  rash 
and  unexperienced  workmen  have  ventured  to  new  dress 
and  refine^  with  all  the  rage  of  modern  improvement. 
Hence  frequently  its  symmetry  has  been  destroyed,  its  pro- 
portions distorted,  and  its  majestic  simplicity  exchanged  for 
specious  embellishments  and  fimtastio  novelties.  For,  to  say 
iSbie  truth,  almost  all  the  perplexed  questions,  almost  all  the 
nioeties,  intricacies,  and  delays,  (wliich  have  sometimes 
diegraced  die  English,  as  well  as  other  courts  ot  justice) 
owe  their  original,  not  to  the  common  law  itself,  but  to  in- 
novations that  have  been  made  in  it  by  acts  of  parliament; 
*' overladen  (as  Sir  Edward  Coke  expresses  it')  with  pro- 
"  visoes  and  additions,  and  many  times  on  a  sudden  penned 
**  or  corrected  by  men  of  none  or  very  little  judgment  in 
law."  This  great  and  well-experienced  judge  declares, 
that  in  all  his  time  he  never  knew  two  questions  made  upon 
rights  merely  depending  upon  the  common  law ;  and  warmly 
laments  the  confusion  introduced  by  ill-judging  and  un- 
learned l^islators.  "  But  if,*'  he  suljoins,  acts  of  par- 
*'  liament  were  after  the  old  &shion  penned,  by  such  only  as 
perfectly  knew  what  the  common  law  was  before  the  making 
of  any  act  of  parliament  concerning  that  matter,  as  also 
*'  how  far  forth  former  statutes  had  provided  remedy  for 
**  former  mischiefs,  and  defects  discovered  by  experience  ; 
*'  then  should  very  few  questions  in  law  arise,  and  the  [  11  ] 
*'  learned  should  not  so  often  and  so  much  perplex  their 
**  heads  to  make  atonement  and  peace,  by  construction  of 
"  law,  between  insensible  and  disagreeing  words,  sentences, 
and  provisoes,  as  they  now  do."  And  if  this  inconve- 
nience was  so  heavily  felt  in  the  reign  of  queen  Elisabeth, 

'  2  Bep.  Pief. 
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you  may  judge  how  the  evil  is  increased  in  later  times,  whea 
the  statute  book  is  swelled  to  twenty  times  a  larger  bulk : 
unless  it  should  be  found,  that  the  penners  of  our  modern  sta- 
tutes have  proportionably  better  informed  themselves  in  the 
knowledge  of  the  common  law. 
SSraJpii-  What  is  said  of  our  gentlemen  in  general,  and  the  pro- 
tto  priefty  of  their  application  to  the  study  of  the  laws  of  their 
country^  will  hold  equally  strong  or  still  stronger  with  re- 
gard to  the  nohiliQr  of  this  realnii  except  only  in  the  article 
of  serving  upon  juries.  But,  instead  of  this*  they  have 
several  peculiar  provinces  of  far  greater  consequence  and 
concern ;  being  not  only  by  hirth  hereditary  counsellors  of 
the  crown,  and  judges  upon  their  honour  of  the  lives  of 
their  brother-peers,  but  also  arbiters  of  the  property  of  all 
their  fellow  subjects,  and  that  in  the  last  resort,  in  this 
their  judicial  capacity  they  are  bound  to  decide  the  nicest 
and  most  critical  points  of  the  law  :  to  examine  and  correct 
such  errors  as  have  escaped  the  most  experienced  sages  of 
the  profession,  the  lord  keeper  and  the  judges  of  the  courts 
at  Westminster.  Their  sentence  .is  final,  decisive,  irre* 
vocable :  no  appeal,  no  correction,  not  even  a  review,  can 
be  had:  and  to  their  determination,  whatever  it  be,  the  in- 
ferior courts  of  justice  must  conform ;  otherwise  the  rulo  of 
property  would  no  longer  be  uniform  and  steady. 
iiiedatiM  Should  a  judge  in  the  most  subordinate  jurisdiction  be 
jJJJJJJ^  deficient  in  the  knowledge  of  the  law,  it  would  reflect  in- 
finite contempt  upon  himself,  and  disgrace  upon  those  who 
employ  them.  And  yet  the  consequence  of  his  ignorance  is 
comparatively  very  trifling  and  small :  his  judgment  may  be 
examined,  and  his  errors  rectified,  by  other  courts.  Bui 
how  much  more  serious  and  affecting  is  the  case  of  a  su- 
[  IS  ]  perior  judge,  if  without  any  skill  in  the  laws  he  will  boldly 
venture  to  decide  a  question,  upon  which  the  weUue  and 
subsistence  of  whole  &milie8  may  depend  1  where  the  chance 
of  his  judging  right  or  wrong,  is  barely  equal ;  and  where, 
if  he  chances  to  judge  wrong,  he  does  an  injury  of  the  most 
alarming  nature,  an  injury  without  possibility  of  redress ! 

Yet,  vast  as  this  trust  is,  it  can  no  where  be  so  properly 
reposed,  as  in  the  noble  hands  where  our  excellent  consti 
tution  has  placed  it :  and  therefore  placed  it,  because,  from 
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ihe  indepeiidenoe  of  their  iorttine  and  the  dignity  of  their 
station^  thej  are  presamed  to  empioy  that  leiaure  which  ia 
the  cQmequenee  of  both,  in  attaining  a  more  extensive 
knowledge  of  the  laws  than  persons  of  inferior  rank :  and 
because  the  founders  of  our  polity  relied  upon  that  delicacy 
of  sentiment,  so  peculiar  to  noble  birth:  which,  as  on  the 
one  hand  it  will  prevent  either  interest  or  atl'oction  iVom  in- 
.  terfering  in  questions  of  right,  so  on  the  other  it  will  bind 
a  peer  in  honour,  an  obligation  which  the  law  esteems  equal 
to  another's  oath,  to  be  master  of  those  points  upon  which 
it  is  his  birthright  to  decide* 

Such  at  any  rate*  according  to  Blackstone*  is  the  theory 
of  the  constitution.    It  is  however,  necessary  to  observe,  indicai  bu 
that  It  13  not  now  the  practice  of  the  whole  body  of  the    hnane  . 

_  *  *  ot  lords  Is 

house  to  attend  to  its  judidal  business.  This  is  usually 
transacted  entirely  by  the  lord  chancellor,  speakers,  or  other 
peer8>  who  have  at  one  time  filled  judicial  situations.  The 
important  duty  of  presiding  over  the  judicial  business  of 
the  house  has  even  been  entrusted  to  a  learned  person,  not 
one  of  its  members.*^  The  attendance  of  three  other  lay 
peers  during  these  sessions  of  the  house,  is  a  matter  of  form 
settled  by  rotation.  The  appellate  juiisdiction  of  the  house 
of  lords  must  however  be  admitted  to  be  in  an  unsettled 
and  unsatisfactory  state,  and  thus  fully  illustrates  the  justice 
of  the  foregoing  strictures,  and  calls  for  alteration. 

The  Roman  pandects  will  furnish  us  with  a  piece  of  his- 
tory not  unapplicable  to  our  present  purpose.  Servius 
Siilpicifl%  a  gendeman  of  the  patridan  order,  and  a  cele- 
brated orator,  had  occasion  to  take  the  opinion  of  Quintus 
Mutius  Scaevola,  the  then  oracle  of  the  Roman  law ;  but,  for 
want  of  some  knowledge  in  that  science,  could  not  so  much 
as  understand  even  the  technical  terms,  which  his  friend  was 
obliged  to  make  use  of.  Upon  which  Mutius  Scaevola  could 
not  forbear  to  upbraid  him  with  this  memorable  reprool 
**  that  it  was  a  shame  for  a  patrician,  a  nobleman,  and  an 
**  orator  of  causes,  to  be  ignorant  of  that  law  in  which  he 


*  For  example,  Sir  W.  Alexander, 

C.  Sir  John  Leach,  M.R.,wereap* 
pointed  Deputy  Speaker?  of  the  House 
•f  Lords^in  the  years  1826  and  1827. 


k  Ff.  1.2. 2.  §.  43*  J^trpt  am  pa* 

triclo,  et  nobili,  el  cau$a%  orttnHtJut  i» 
quo  v»Tiar«tur  ignorare. 
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"  was  so  peculiarly  concerned."  This  reproacli  made  so 
deep  an  impression  on  Sulpicius,  that  he  immediately  ap- 
plied himself  to  the  study  of  the  law ;  wherein  he  arrived 
[  13  ]  to  that  profidencyy  that  he  left  behind  him  about  an  hun- 
dred and  fourscore  volumes  of  his  own  compiling  upon  the 
subject;  and  became*  in  the  opinion  of  Cicero^  a  much 
more  complete  lawyer  than  even  Muttua  Scaevola  himself. 

I  would  not  be  thought  to  recommend  to  our  En^ish  no- 
bility and  gentry,  to  become  as  great  lawyers  as  Sulpieius ; 
though  he  together  with  this  chsracter,  sustained  likewise 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wise  inde- 
fatigable senator  :  but  the  inference  which  arises  ti  oin  the 
story  is  this,  that  ignorance  of  the  laws  of  the  land  hath  ev  er 
been  esteemed  dishonourable  in  those,  who  are  entrusted  by 
their  country  to  maintain,  to  administer,  and  to  amend  them. 

But  surely  there  is  little  occasion  to  enforce  this  argument 
any  farther  to  persons  of  rank  and  distinction,  if  we  re- 
member the  number  of  persons  of  noble  origin  who  have 
become  &mous  for  their  legal  knowledge:  happy,  that 
while  we  lay  down  the  rule,  we  can  also  produce  the  example. 
Although  the  profession  of  the  law  has  constantly  received 
new  blood  and  vigour  from  those  who  have  fought  thrir  way 
up  even  from  the  lowest  rank  of  the  community,  yet  it 
should  not  be  forgotten  that  its  study  has  been  also  pursued 
with  the  most  unwearied  application,  and  the  most  dis- 
tinguished success,  by  those  of  the  noblest  birth  and  of  ample 
patrimony  :  some  of  whom  are  still  the  ornaments  of  the 
profession  ;  and  others  in  their  ditierent  spheres  continue  to 
do  honour  to  its  institutions,  by  assisting  the  administration 
of  justice  in  their  neighbourhoods,  or  exerting  their  sena- 
torial abilities  in  the  councils  of  the  nation  at  home. 
i^R^i^ow.  Nor  will  some  degree  of  l^al  knowledge  be  found  in  the 
ci  w  ^  superfluous  to  persons  of  inferior  rank :  especially  those 
of  the  learned  professions.  The  clergy  in  particular,  besides 
the  common  obligations  they  are  under  in  proportion  to  their 
rank  and  fortune,  have  also  abundant  reason,  considered 
[  14  ]  merely  as  clergymen,  to  be  acquainted  with  many  branches 
of  the  law,  which  are  almost  peculiar  and  appropriated  to 

>  Biuu  41. 
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tbemsehres  alone.  Such  are  the  laws  relating  to  advowsons, 
institutions^  and  inductions :  to  simony  and  umoniaeal  con- 
tracts :  to  uniformity,  residence*  and  pluralities;  to  tithes 
and  other  ecclesiastical  dues ;  although  this  has  been  much 

simplified  by  the  recent  act  for  their  commutation  ;i  to  mar- 
riages (more  especially  of  late)  and  to  a  variety  of  other 
subjects,  which  are  consigned  to  the  care  of  their  order  by 
the  provisions  of  particular  statutes.  To  understand  these 
aright,  to  discern  what  is  warranted  or  enjoined,  and  what  is 
forbidden  by  law,  demands  a  sort  of  legal  apprehension : 
which  is  no  otherwise  to  be  acquired,  than  by  use  and  a 
&miliar  acquaintance  with  legal  writers. 

For  the  gentlemen  of  the  &culty  of  physic,  I  must  firanldy 
own  that  I  see  no  spedal  reason  why  they  in  particular  should 
apply  tJiemselves  to  the  study  of  the  law ;  unless  in  common 
with  odier  gentlemen,  and  to  complete  the  character  of 
general  and  extensire  knowledge ;  a  character  nHiich  their 
profession,  beyond  others,  has  remarkably  deserved.  They 
will  give  me  leave  however  to  suggest,  and  that  not  ludi- 
crously, that  it  might  frequently  be  of  use  to  families  upon 
sudden  emergencies,  if  the  physician  were  acquainted  with 
the  doctrine  of  last  wills  and  testaments,  at  least  so  far  as 
relates  to  the  formal  part  of  their  execution,  and  it  may  he 
observed,  that  in  all  cases  where  tlie  sanity  of  a  testator  may 
be  doubted,  Uiey  are  the  most  satisfiictory  witnesses  to  the 
will. 

But  those  gentlemen  who  intend  to  profess  the  ciyil  and  v^ciTiunM. 
eccknastical  laws,  in  the  q[>kitual  and  maritime  courts  of  this 
kingdom,  are  of  all  men  (next  to  common  lawyers)  the  most 

indispensably  obliged  to  apply  themselves  seriously  to  the 
study  of  our  municipal  laws.  For  the  civil  and  canon  laws, 
considered  with  respect  to  any  intrinsic  obligation,  have  no 
force  or  authority  in  this  kingdom  ;  they  are  no  more  binding 
in  £ngland  than  our  laws  are  binding  at  Kome.  But  as  far 
as  these  loragn  laws,  on  account  of  some  peculiar  propriety, 
have  in  some  particular  cases,  and  in  some  particular  courts, 
been  introduced  and  allowed  by  our  laws,  so  far  they  oblige, 
and  no  fiirther ;  their  authourity  being  wholly  founded  upon 

I6&7  Wm*  4,c7i. 
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that  permission  and  adoption.  In  which  we  are  not  singu- 
[  15  ]  lar  in  our  notions:  for  even  in  Holland^  where  the  imperial 
law  is  much  cultivated  and  its  decisions  pretty  generally  fol- 
lowed, we  ate  infimned  by  Van  Leeuwen,^  that  ^  it  receives 
**  its  force  from  custom  and  the  consent  of  the  people,  eitlier 
**  tacitly  or  expressly  given :  for  otherwise,  he  adds,  we 
should  no  more  be  bound  by  this  law,  than  by  that  of  the 
"  Almains,  the  Franks,  the  Saxons,  the  Goths,  the  Vandals, 
'*  and  other  of  the  ancient  nations."  Wherefore,  in  all  points 
in  which  the  different  systems  depart  from  each  other,  the 
law  of  the  land  takes  place  of  the  law  of  Rome,  whether 
ancient  or  modern,  imperial  or  pontifical.  And,  in  those  of 
our  £nglish  courts  wherein  a  reception  lias  been  allowed  to 
the  civil  and  canon  laws,  if  either  they  exceed  the  bounds  of 
that  reception,  by  extending  themselves  to  other  matters 
than  are  permitted  to  them ;  or  if  such  courts  proceed  ac- 
cording to  the  decisions  of  diose  laws,  in  cases  wherein  it  is 
controlled  by  the  law  of  the  land,  the  common  law  in  either 
faistance  both  may,  and  frequently  does,  prohibit  and  annul 
their  proceedings  ^  and  it  will  not  be  a  sufficient  excuse  ibr 
them  to  tell  the  king's  courts  at  Westminster,  that  their 
practice  is  warranted  by  the  laws  of  Justinian  or  Gregory, 
or  is  conformable  to  the  decrees  of  the  Rota  or  imperial  cham- 
ber. For  which  reason  it  becomes  highly  necessary  for 
every  civilian  and  canonist,  that  would  act  with  safety  as  a 
judge,  or  with  prudence  and  reputation  as  an  advocate,  to 
know  in  what  cases  and  how  far  the  English  laws  have  given 
sanction  to  the  Roman ;  in  what  points  the  latter  are  rejec- 
ted ;  and  where  they  are  both  so  intermixed  and  blended 
together  as  to  form  certain  supplemental  parts  of  the  common 
law  of  England,  distinguished  by  the  titles  of  the  king's 
maritiroe,  the  king's  military,  and  the  king's  ecclesiastical  law. 
[  16  ]  From  the  general  use  and  necessity  of  some  acquaintance 
with  the  common  law,  the  inference  were  extremely  easy  with 
regard  to  the  propriety  of  some  institutions,  for  promoting  its 
study  in  places  which  gentlemen  of  all  ranks  and  degrees  re- 
sort, as  the  fountain  of  all  useful  knowledge.    But  how  it 

JlMtieoHp  corporis  juri$  civifif.    EbiMi.  6  Repw  Civdrey't  caae.  8 
1668.  Iqrt.  699. 
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has  come  to  pass  that  a  design  of  this  sort  has  never  until 
lately  taken  place  in  the  universities,  and  the  reason  why  the  {JJfJJJj, 
study  of  our  laws  has  in  general  Mien  into  disuse,  1  shall 
previously  proceed  to  inquire. 

Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of  Eng- 
kund,  (which  was  written  in  the  reign  of  Henry  VI«)  puts™ 
a  very  obvious  question  in  the  mouth  of  the  young  prince, 
wlKnD  he  is  exhorting  to  apply  himself  to  that  branch  of 
learning;  "why  the  laws  of  £nghuid»  being  so  good,  so 

froltfiily  and  so  eommodiousy  are  not  taught  in  the  nni* 

▼ersluesy  as  the  eivil  and  canon  laws  are  ?**  In  answer  to 
which  he  gives''  what  seems,  with  due  deference  be  it 
spoken,  a  very  jejune  and  unsatisfactory  reason ;  being  in 
short,  that  "  as  the  proceedings  at  common  law  were  in  his 
"  time  carried  on  in  three  different  tongues,  the  English, 
"  the  Latin,  and  the  French,  that  science  must  be  neces- 
"  sarily  taught  in  those  three  several  languages ;  but  that 
"  in  the  universities  all  sciences  were  taught  in  the  Latin 
**  tongue  only }"  and  therefore  he  concludes,  "  that  they 
"  could  not  be  conveniently  taiight  or  studied  in  our  unL 

versities."  But  without  attempting  to  examine  seriously 
die  validity  of  this  reason,  (the  very  shadow  of  which  by 
die  wisdom  of  the  late  oonstitutions  is  entirely  taken  away,) 
we  perhqis  may  find  out  a  better,  or  at  least  a  more  plausible, 
account,  why  the  study  of  the  municipal  laws  has  been 
bamshed  from  these  seats  of  sdence,  than  what  the  learned 
chancellor  thought  it  prudent  to  give  to  his  royal  pupil. 

That  ancient  collection  of  unwritten  maxims  and  customs,  [  17  ] 
which  is  called  the  common  law,  however  compounded  or  xheeom- 
from  whatever  fountains  derived,  had  subsisted  immemorially  ^^SJj?iT 
in  this  kingdom  ;  and,  though  somewhat  altered  and  impaired  our^niver. 
by  the  violence  of  the  times,  bad  in  great  measure  weathered  by  Se*°** 
the  rude  shock  of  the  Norman  conquest.  This  had  endeared 
it  to  the  people  in  general,  as  well  because  its  decisions  were 
universally  known,  as  because  it  was  found  to  be  excellently 
adapted  to  the  genius  of  the  English  nation.   In  the  know- 
ledge of  thia  law  consisted  great  part  of  the  learning  of  those 
dark  ages ;  it  was  then  taught,  says  Mr.  Selden,<»  in  the 

•c.47..  •c.4a,  •inFktam.1,1. 
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monasteries,  i?i  the  universitiest  and  in  the  families  of  the 
principal  nobility.  Tlie  clergy  in  particular,  as  they  then 
engrossed  almost  every  other  branch  of  learning,  so  (like 
their  predecessors  the  British  Druids)^  they  were  peculiarly 
remarkable  for  their  proficiency  in  the  study  of  the  law. 
NuUu9  clerieui  niti  eamidieus,  is  the  character  given  of 
them  soon  after  the  conquest  hy  WiUiam  of  Malmsbury.^ 
The  judges  therefore  were  usually  created  out  of  the  sacred 
order/  as  was  likewise  the  case  among  the  Normans  ;*  and 
all  the  inferior  offices  were  supplied  by  the  lower  clergy, 
which  has  occasioned  their  successors  to  be  denominated 
clerks  to  this  day. 

But  the  common  law  of  England,  being  not  committed  to 
writing,  but  only  handed  down  by  tradition,  use,  and  ex- 
perience, was  not  so  heartily  relished  by  the  foreign  clergy  » 
who  came  over  hither  in  shoals  during  the  reign  of  the  con- 
but  nn  the  queror  and  his  two  sous,  and  were  utter  strangers  to  our 
orjustinu  constitution  as  well  as  our  langusge.  And  an  accident,  which 
SSrtff"'*'  soon  after  happened,  had  nearly  completed  its  ruin.    A  copy 
[  18  ]      Justinian's  pandects,  being  newly^  discovered  at  Amalfi, 
ttie  dvutaw        brought  the  civil  law  into  vogue  all  over  the  west  of 
EufopCy  where  before  it  was  quite  laid  aside,^  and  in  a 
manner  forgotten ;  though  some  traces  of  its  authority  re- 
mained in  Italy^  and  the  eastern  provinces  of  the  empire.^ 
This  now  became  in  a  particular  manner  the  favourite  of  the 
popish  clergy,  who  borrowed  the  method  and  many  of  the 
maxims  of  their  canon  law  from  this  original.    The  study 
of  it  was  introduced  into  several  universities  abroad,  par- 
ticularly that  of  Bologna ;  where  exercises  were  performed, 
lectures  read,  and  d^rees  conferred  in  this  faculty,  as  in 
other  branches  of  science  :  and  many  nations  on  the  conti* 
nent,  just  then  beginning  to  recover  from  the  convulsions 
consequent  upon  die  overthrow  of  the  Roman  empire,  and 

'  Caesar  de  hello  Gal,  6. 13*  prieurs  eonventaulx,  et  Us  gouverneurs 

^  d»gttt.r€g,L4,  dtt  ti^m,  ife.  Otmd  CowtwrnUr, 

'  Dugdate  Origjwid,  e,  8.  ch,  9. 

*  iMjngn  $ont  tagts  fertomH  €t  *  circ.A.  D.  1130. 

autentiques, — sicome  let  archerespip^,  "  Lh.  Wisip^nth.  2.  r.  9, 

evesqnes,  les  channinea  dea  es:!i.<rs.  mthe-  '  Capitular  lllndov.  I'li.  4.  102. 

draulx,  et  let  aulres  persotvies  quiont  *  Selden  inFletam,  5.  5. 
dignitei  In  mtncU  ggUte ;  Ut  aibu.  In 


came  into 
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settling  by  degrees  into  peaceable  forms  of  "overnraent, 
adopted  the  civil  law,  (being  the  best  written  system  tlicn 
extant)  as  the  basis  of  their  several  constitutions ;  blending 
aod-interweaTing  il  among  their  own  feodal  ciutomt,  in  some 
places  with  a  more  extensive^  in  othera  a  more  confined 
authority.' 

Nor  was  it  long  before  the  prevailing  mode  of  the  times  j^^'j^- 
reached  England.  For  Theobald,  a  Norman  abbot,  being  to  BngiuMi' 
elected  to  the  see  of  Canterbury/  and  extremely  addicted  to  aiiTadopcod. 

this  new  study,  brought  over  with  him  in  liis  retinue  many 
learned  proficients  therein ;  and  among  the  rest  Roger,  sir- 
named  Vacarius,whom  he  placed  in  the  university  of  Oxford,* 
to  teach  it  to  the  people  of  this  country.  But  it  did  not 
meet  with  the  same  easy  reception  in  England,  where  a  mild 
imd  rational  system  of  Uws  had  been  long  eslablished,  as  it 
did  upon  the  continent;  and,  though  the  monkish  clergy 
(devoted  to  the  will  of  a  foreign  primate)  received  it  with 
eagerness  and  zeal,  yet  the  laity,  who  were  more  interested 
to  preserve  the  old  constitution,  and  had  already  severely 
felt  the  e£fect  of  many  Norman  innovations,  continued  wedded 
to  the  use  of  the  common  law.  King  Stephen  immediately 
published  a  proclamation,*  forbidding  llic  study  of  the  laws,  [  19  ] 
then  newly  imported  from  Italy;  which  was  treated  by  the 
monks''  as  a  piece  of  impiety,  and,  though  it  might  prevent 
the  introduction  of  tlie  civil  law  {moccss  into  our  courts  of 
justice,  yet  did  not  hinder  the  clergy  from  reading  and 
teaching  it  in  their  own  schools  and  monasteries. 

From  this  time  the  nation  seems  to  have  been  divided  consictbe- 
into  two  parties;  the  bishops  and  clergy,  many  of  them  civiiandtiM 
foreigners,  who  applied  themselves  wholly  to  the  study  of 
the  civil  and  canon  laws,  which  now  came  to  be  inseparably 
interwoven  with  each  other;  and  the  nobility  and  laity,  who' 
adhered  with  equal  pertinacity  to  the  old  common  law :  both 
of  them  reciprocally  jealous  of  what  they  were  unacquainted 
with,  and  neither  of  them  perhaps  allowing  the  opposite 

'  Domat's  tieatiM  of  law,  c.  13.  *  Rog.  Bacmi  eUtiL  per  SeMan  m 

i  9.Bpitt0l,JnMoceHt.lV»inM,Psru  Fltt«a,7,6.iiiForte8C.33,aiid8Rep. 

ad  A.D  1254.  Pref. 

y  A.  D.  1138.  k  jotn.  SamlmrMiis.  Polyciat.8, 

*  Gervas.  Dorobern.  Act,  Pontif,  22. 
Cantuar,  col,  1665. 
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system  that  real  merit  which  is  abundantly  to  be  found  in 
each.  I'his  appears,  on  the  one  hand,  from  the  spleen  with 
.which  the  monastic  writers^  speak  of  our  municipal  laws 
upon  all  occasions ;  and,  on  the  other,  from  the  firm  temper 
which  the  nobility  shewed  at  the  famous  parliament  of 
Merton :  when  the  prelates  endeavoured  to  procure  an  act,  to 
declare  all  bastards  le^timate  in  case  the  parents  intermarried 
at  any  time  afterwards ;  alleging  this  only  reason,  because 
holy  church  (that  is,  the  canon  law)  declared  such  children 
legitimate :  but  all  the  earls  and  barons  (says  the  parlia- 
ment roll**)  "  with  one  voice  answered,  that  they  would  not 
"  change  the  laws  of  England,  which  had  hitherto  been  used 
**  and  approved."  And  we  find  the  same  jealousy  prevailing 
above  a  century  aflerwards,^  when  the  nobility  declared  with 
a  kind  of  prophetic  spirit,  "  that  the  realm  of  England  hath 
**  never  been  unto  this  hour,  neither  by  the  consent  of  our 
"  lord  the  king  and  the  lords  of  parliament  shall  it  ever  be 
[  fiO  1  ruled  or  governed  by  the  dvil  law.**'  And  of  this  temper 
between  the  clergy  and  laity  many  more  instances  might  be 
given. 

The  clergy  While  things  wcfc  in  this  situation,  the  clergy,  finding 
SSbStU*  impossible  to  root  out  the  municipal  law,  began  to  with- 
draw themselves  by  degrees  from  the  temporal  courts :  and 
to  that  end,  very  early  in  the  reign  of  king  Henry  III. 
episcopal  constitutions  were  published,?  forbidding  all  eccle- 
siastics to  appear  as  advocates  in  foro  uecuktri:  nor  did 
they  loQg  continue  to  act  as  judges  there,  nor  caring  to  take 
the  oath  of  office  which  was  then  found  necessary  to  be- 
administered,  that  they  should  in  all  things  determine  ac- 
cording to  the  law  and  custom  of  this  redm,^  though  they 
still  kept  possession  of  the  high  office  of  chancellor,  an 
office  then  of  litde  juridical  power;  and  afterwards,  as  its 
business  increased  by  degrees,  they  modelled  the  process  of 
the  court  at  their  own  discretion. 

«  Idem.  Ibid,  6, 16.  Poljdor.  Vir-  •  11  Kic.  II. 

gtl,  Hist.  1.  9.  f  Pelden,  Jan.  Anglor.  L  2,  s.  43, 

Stat.  Merton.  20  Hen.  III.  c.  9.  in  Fortesc.  c.  33. 

Et  omnes  comitet  et  barones  uiiu  voce  re-  *  Spelman,  Concil.  A.D,217.  Wil- 

^foitdtrunt,  quoi  mtiuni  lig«$  AngUat  kins,  vol.  i.  p.  574.  699. 
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fiat  wherever  they  retired  and  wherever  their  authority 
extended,  they  carried  with  them  the  same  seal  to  introduce 
the  rules  of  the  civil,  in  exclusion  of  the  municipal  law.  ^ 
This  appears  in  a  particular  manner  firom  the  spiritual  courts 
of  all  denominations,  from  the  chancelIor*8  courts  in  both  our 
turiversities,  and  firom  the  high  court  of  chancery  before- 
mentioned  ;  in  all  of  which  the  proceedings  are  to  this  day 
in  a  course  much  conformed  to  the  civil  Law:  for  which  no 
tolerable  reason  can  be  assigned,  unless  that  these  courts  were 
all  under  the  immediate  direction  of  the  popish  ecclesiastics, 
among  whom  it  was  a  point  of  religion  to  exclude  the  muni- 
cipal law ;  pope  Innocent  the  fourth  having  forbidden^  the 
very  reading  of  it  by  the  clergy,  because  its  decisions  were 
not  founded  on  the  imperial  constitutionSf  but  merely  on  the 
cnstoms  of  the  liuty.  And  if  it  be  considered,  that  our  uni-  and  int ;  ou 
versities  began  about  that  period  to  receive  their  present  form 
of  scholastic  discipline;  that  they  were  then,  and  continued 
to  be  till  the  time  of  the  Reformation,  entirely  under  the  L  **  J 
influence  of  the  popish  clergy ;  (Sir  John  Mason  the  Hist 
protestant,  being  also  the  first  lay,  chancellor  of  Oxford)  liiis 
will  lead  us  to  perceive  the  reason,  why  the  study  of  tlic 
Roman  laws  was  in  tliose  days  of  bigotry''  pursued  with  such 
alacrity  in  these  seats  of  learning ;  and  why  the  common  law 
was  entirely  despised,  and  esteemed  little  better  than  heretical. 

And,  since  the  Reformation,  many  causes  have  conspured  to  ^* 

thus  ceased 

*  M.  Paris  ad  A.  D.  1254.  "  omnia  contra  judictmjuttum  *t  lapi-  to  become  a 

k  There  canDOt  be  a  stronger  in-  "  mttm  ;  ucundo,  ^od  contra  adur-  do^caiedu- 

gUncft  of  the  almid  and  mpeMtifioiw  '*  mrium  mtuUm  «t  Mfoem;  Itrti0, 

▼eaention  tint  was  paid  to  thcae  lawa,  *'  f  nod  in  Muta  dMptnite :  «Mi  faatu- 

tfaan  that  the  most  learned  wiilaiaof  '*  «siiMi9ir|pO!,  cmilraj'ii^Mai  tapMnliV 

tbe  times  thought  they  could  not  form  "  simum,  Dominnm  ;  centra  ndverfa- 

a  perfect  character,  even  of  the  blessed  "  n'um  catlidissimnrn,  dxj(il>(4nm  ;  in 

virj^in,  withfmt  making  her  a  civilian  "  causa  nostra  desperata ;  sententiam 

and   a   canoaUt.     Which   Albertus  "  optatum  ofrliniMt.*'    To  which  an 

Magnus,  thareiioariiaddoiiuiucati  doc-  aiiiiiwnt  fiaiidfleaii,  two  eenturiei  after- 
tor  of  the  thirteenth  century,  thus  waids,BemardiauideBiuti(Jlfafia(f, 
prove*  in  his  SumiM  d$  IsiuftAitJ  part  4,  serm.  9.)  very  gravely  snbjoins 
«Mttifmm$  virfjlbiit  (ikhutm  magi*  this  note.  "  Nec  videtur  incongruum 
quam  humanum  opus)  qu.  23,  s.  6,  "  mulieres  habere  peritium  Juris.  Le- 
"  Item  fjuod  jura  civilis,  et  let^es,  et  "  gitur  enirn  de  tu[ore  Jounnis  Atulreae 
"  decretu  tcivU  in  sumtnOfprobutur  hoc  "  glossotoris,  quod  tantum  periHamin 
**  MMdo;  n^ttSRtje  adveeott  manifesta-  **  utroque  jut*  habuitt  ut  puhliee  in 
**  tur  in  tribu$  ;  «N«m,  quod  ebtiutat  "  icftoiw  h^«ine  ants  «tl." 
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prevent  its  becoming  a  part  of  academical  education.  As, 
firsts  long  usage  and  established  cu^om ;  vbichy  as  in  every 
thing  else,  so  especially  in  the  forms  of  scholastic  exercise^ 
have  justly  great  wciglit  and  authority.   Secondly,  the  real 

intrinsic  merit  of  the  civil  law,  considered  upon  the  footing 
of  reason  and  not  of  obligation,  which  was  well  known  to 
the  instructors  of  our  youth ;  and  their  total  ignorance  of  the 
merit  of  the  common  law,  thoiic^h  its  equal  at  least,  and 
perhaps  an  improvement  on  the  other.  But  the  principal 
reason  of  all,  that  has  hindered  the  introduction  of  this 
branch  of  learning,  is,  that  the  study  of  the  common  law^ 
being  banished  from  the  universities  in  the  times  of  popery^ 
has  fallen  into  a  quite  di£ferent  channel*  and  has  hitherto 
been  wholly  cultivated  in  another  place.  But  as  the  long 
usage  and  established  custom,  of  ignorance  of  the  laws  of 
the  land,  begin  now  to  be  thought  unreasonable ;  and  as  by 
[  2^  ]  these  means  the  merit  of  those  laws  will  probably  be  more 
generally  known  ;  \\v  may  hope  that  tlic  method  of  studying 
them  will  soon  revert  to  its  ancient  course,  and  the  foun- 
dations at  least  of  that  science  will  be  laid  in  the  universites; 
without  bting  exclusively  confined  to  the  channel  which  it 
fell  into  at  the  times  I  have  just  been  describing. 
25?&tiie  ^^^S        entirely  abandoned  by  the  clergy,  a  few 

c»mrooa  Stragglers  excepted,  the  study  and  practice  of  it  devolved  of 
course  into  the  hands  of  laymen:  who  entertained  upon 
their  parts  a  most  hearty  aversion  to  the  civil  law,^  and  made 
no  scruple  to  profess  their  contempt,  nay  even  their  igno- 
muse^  of  it,  in  the  most  public  manner.   But  still,  as  the 


*  Fortesc.  dt  hud.  LL.  c  25. 

"  This  remarkably  appeared  in  the 

case  of  the  abbot  of  Torun.  M.  22 
E<lu\  III.  24,  w!io  had  caused  a  cer- 
tain prior  to  be  summoned  to  answer 
at  Avignon  for  erecting  an  oratory 
coiUrs  inhibitiontm  mwi  vftrhi  by 
wbieh  wonis  Mr.  (In  iY«t.  8, 

5)  very  justly  understands  to  be  meant 
the  title  fie  novi  operis  Jinntiatione 
both  in  the  civil  and  c.iiion  law3,(F/'. 
39,  i,  C.  8,  1 1,  and  Decretal,  not  Ex- 
tftiv.  5,  32,)  whereby  the  erection  of 
any  new  buildings  in  pn  judiceof  more 


andeat  ones  was  prohilnteiL  But 
Skipwith,  the  king's  serjeant,  and  af- 
tcm'ards  chief  baron  of  the  excheqiNr» 
declares  them  to  bo  flat  nonsense  ; 
"  in  ceiix  parolx,  contra  inhihilionem 
"  novi  operis,  nj/  ad  pat  entendment :  " 

and  justice  Scliardelow  mends  the 
matter  hnt  little  by  ialbrming  buns. 

that  they  signify  a  restitution  i$  fftsir 

law :  for  which  reason  he  very  sagely 

resolves  to  pay  no  sort  of  regard  to 
them.  "  Ceo  n'est  r/MC  «»  restitution 
"  en  lour  ley,  pur  que  a  fieo  u'avomus 
**  regard,  S^c.'' 
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balance  of  learning  was  greatly  on  Uie  side  of  tlie  clergy, 

and  as  the  common  law  was  no  longer  taught,  as  formerly, 
in  any  part  of  the  kingdom,  it  must  have  been  subjected  to 
niany  inconveniences,  and  perhaps  would  have  been  gradually 
lost  and  overrun  by  tlie  civil,  (a  suspicion  well  justified  from 
the  frequent  transcripts  of  Justinian  to  be  met  with  in  Bracton 
and  Fleta)  had  it  not  been  for  a  peculiar  incident,  which 
happened  at  a  very  critical  time,  and  contributed  greatly  to 
ita  uapjpoiU 

The  incident  wMch  I  mean  was  the  fisinff  die  court  of ''^.^ 
common  pleas^  the  grand  tribonal  for  disputes  of  property, 
to  beheld  in  one  certain  spot;  that  the  seat  of  ordinary 
jttstiee  might  be  permanent  and  notorious  to  all  the  nation.  ^'^tJiSS.'* 

Formerly  that,  in  conjunction  with  all  the  other  superior 
courts,  was  held  before  the  king's  capital  justiciary  of  [  23  ] 
England,  in  the  aula  reyis,  or  such  of  his  palaces  wherein 
his  royal  person  resided ;  and  removed  with  his  household 
from  one  end  of  the  kingdom  to  the  other.    This  was  found 
to  occasion  great  inconvenience  to  the  suitors;  to  remedy 
which  it  was  made  an  article  of  the  great  charter  of  liberties, 
both  that  of  king  John  and  king  Henry  the  third«"^  that 
common  pleas  should  no  longer  follow  the  king's  court, 
"  but  be  held  in  some  certain  place    in  consequence  of 
which  they  have  ever  since  been  held  (a  few  necessary 
removals  in  times  of  the  plague  excepted)  in  the  palace  of 
Westminster  only.    This  brought  together  the  professors  of  J^^Jy '^y^o. 
the  municipal  law,  who  before  were  dispersed  about  the  ^S^" 
kingdom,  and  formed  them  into  an  ag£frcgate  body ;  whereby  ^  JSniS 
a  society  was  established  of  persons,  who,  (as  Spelman*^ 
observes)  addicting  themselves  wholly  to  the  study  of  the 
laws  of  the  land,  and  no  longer  considering  it  as  a  mere 
subordinate  science  for  the  amusement  of  leisure  hours,  soon 
raised  those  laws  to  that  pitch  of  perfection,  which  they 
suddenly  attained  under  the  auspices  of  our  English  Jus- 
tiaian,  king  Edward  the  first* 


In  consequence  of  this  lucky  assemblage,  they  naturally 


who  estab- 
lished thf 

fell  into  a  kind  of  collegiate  order,  and,  being  excluded  from 
Oxford  and  Cambridge,  found  it  necessary  to  establish  a  new  c^»**»wr« 


c.  1 1.  "  Glossar.  334. 

c  2 
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univemity  of  their  own.  This  they  did  by  purchasing  at  va- 
rious times  certain  houses  (now  called  the  inns  of  court  and 
of  Chancery)  between  ihe  city  of  Westminstery  the  place  of 
holding  the  king's  courts,  and  the  city  of  London;  for  ad* 

vantage  ot  ready  access  to  the  one,  and  plenty  of  provisions 
in  the  other.'*  Here  exercises  were  performed,  lectures  read, 
and  degrees  were  at  length  conferred  in  the  common  law,  as 
at  otlier  universities  in  the  canon  and  civil.  The  degrees  were 
those  of  barristers  (first  styled  apprentices?  from  appretidre, 
[  ^  ]  to  learn)  who  answered  to  the  bachelors  degrees  con- 
ferred at  the  universities :  as  the  state  and  degree  of  a  ser> 
jeant,4  wrvietUis  ad  legem,  did  to  that  of  doctor, 
which  was      The  crown  seems  to  have  soon  taken  under  it*8  protection 

luruiectcd  bjr  * 

thtatow|b  this  in&nt  seminary  of  common  law$  and|  the  more  effiso> 
tually  to  foster  and  cherish  it,  king  Henry  the  third  in  the 
nineteenth  year  of  his  reign  issued  out  an  order  directed  to 

the  mayor  and  sheriffs  of  London,  commanding  that  no  re- 
gent of  any  law  schools  within  that  city  should  for  the  future 
teach  law  therein.'^  The  word,  law,  or  leges,  being  a  general 


Serjeants: 
their  peca« 
liar  privl- 
leg:e  abo< 


*  Fortesc  c  48. 

>  AppreaticeB  Of  bkniiteii  seem  to 
have  been  fint  appointed  by  en  ordi- 
aenoe  of  king  Edward  thefiiet  b  perUa- 

ment,  in  the  2(Hh  year  of  his  reign. 
(Spelm.  GioM.  37.  Dugdaie,  Orig, 

jurtd.  55.) 

*  The  first  mention  which  I  have 
met  with  in  our  law-books  of  seijeante 
or  odnnton,  b  in  the  slatnte  of  Weebn* 
1,  3  Ed#.  I.  c.  29,  and  in  Horn's 

Mirror,  c.  1,  s.  10,  c.2,  b.  6,  c.3,  s.  1 , 
in  the  same  reign.  But  M.  Paris,  in 
his  life  of  John  II,  abbot  of  St.  Alban's, 
which  he  wrote  in  1255,  39  Hen.  III. 
epeaioi  of  advocates  at  the  common 
law,  or  countoiB,  dpiotbanei  nunvtorm 
mJgariter  appeUamus)  as  of  an  order 
of  men  well  known.  And  we  have  an 
example  of  itie  antiquity  of  the  coif  in 
the  same  author's  history  of  England, 
A.  D.  1259,  in  the  case  of  one  William 
de  BuBsy ;  who,  being  called  to  ac- 
count for  his  great  knavery  and  mal- 
practices, claimed  the  benefit  of  his 
orders  or  deigy,  which  till  tlien  re* 


moined  an  entire  secret ;  and  to  thai, 
end  volttil  l^^eiMiite  a^tutuat  solvere, 
uf  peloMi  mMMtmrrt  st  tonturam  hafttre 
clericalem;  fsd  non  est  pmnlMie.— ~ 

SateHe$  vera  cum  arripiens,  n(m  per 
coifae  ligamina  sed  per  guUur  eum'Yip* 
preheHdens,  traxit  ad  career  em.  And 
hence  Sir  H.  Spelman  conjectures, 
(GIsMer.  886.)  that  coift  wove  intro- 
duced to  hide  dm  tonsuie  of  each  lene- 
gade  clerks,  as  were  still  tempted  to 
remain  in  the  secular  courts  in  the 
quality  of  advocates  or  judges,  not. 
withstanding  their  prohibition  by  ca- 
non. The  order  of  Serjeants  having 
long  eserdsed  a  monopoly  in  the 
Court  of  Common  Pleas  wee  deprived 
of  this  advantage  by  a  royal  warrzuit, 
dated  April  25,  1834,  since  which 
time  no  serjeant  has  been  created,  ex- 
cept as  a  matter  of  form,  on  promotion 
to  the  bench. 

'  Nealiquis^uHturtgtawdii^bHi 
in,  eedcm  cioiteltdecaefero  tKdsm  lugn 
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tarn,  nay  create  tome  doubt  at  this  dutanoe  of  time  whether 
the  teaching  of  the  civil  law,  or  the  common,  or  both,  if 
hereby  rettrtined*  But  in  either  caae  it  tends  to  the  tame 
end.  If  the  civil  law  only  is  prohibitedi  (which  is  Mr. 
Selden's*  opinion)  it  is  then  a  retaliation  upon  the  clergy, 
who  had  excluded  the  common  law  from  their  seats  of  learn- 
ing. If  the  municipal  law  be  also  included  in  the  restric- 
tion, (as  Sir  Edward  Coke*  understands  it,  and  which  the 
words  seem  to  import)  then  the  intention  is  evidently  this; 
by  preventing  private  teachers  within  the  vralls  of  the  city 
to  collect  all  the  common  lawyers  into  the  one  public  nniver- 
ntjy  which  was  newly  instituted  in  the  suburbs.  [  ^  1 

In  this  joiidieal  university  (for  such  it  is  insisted  to  have  !^r1^<'?7">'' 

*  «•         t  ^  m    \      1  divUlcil  Into 

been  by  Fortescue*  and  Sir  Edward  Coker  there  were  two      ^  . 

•  '  cmirt  and 

softs  of  collegiate  houses:  one  called  inns  of  chancery,  in 

which  the  younger  students  of  the  law  were  usually  placed, 
"learning  and  studying,  says  Fortescue,y  the  originals  and  as 
"  it  were  the  elements  of  the  law ;  who,  profiting  therein,  as 
"  they  grew  to  ripeness  so  were  they  admitted  into  the  greater 
"  inns  of  the  same  study,  called  the  inns  of  court."  And  in 
these  inns  of  both  kinds,  he  goes  on  to  tell  us,  the  knights 
and  barons,  with  other  grandees  and  noblemen  of  the  realm 
did  use  to  place  their  children,  though  they  did  not  desire 
to  have  them  thoroughly  learned  in  the  law,  or  to  get  their 
living  by  it*s  practice :  and  that  in  his  time  there  were  about  Jjj!^^ 
two  thousand  studente  at  these  several  inns,  all  of  whom  he  there  were 
iirfbrnis  ns  were  JUii  nchilUm,  or  gentlemen  bom. 


Hence,  it  is  evident,  that  (though  under  the  influence  of 
the  monks  our  universities  neglected  this  study,  yet)  in  the 
time  of  Henry  the  sixth  it  was  thought  highly  necessary  and 
was  tlie  universal  practice,  for  the  young  nobility  and  gentry 
to  be  instructed  in  the  originals  and  elements  of  the  laws. 
But  by  degrees  this  custom  has  fallen  into  disuse;  so  that  in 
the  reign  of  queen  Elizabeth  Sir  Edward  Coke*  does  not 
ledcon  above  a  thousand  students,  and  th%  number  at  pre^  intiiMof 
sent  is  perhaps  not  greater.  Which  seems  principally  Sly /  "^ 
owing  to  these  reasons;  first,  because  the  inns  of  chancery, 

•  in  Ftet.  8,2.  *  3  Rep.  Pref. 
^  2  last,  proem.                               ^  Ibid. 

•  c.  49.  •  Ibtd. 
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being  now  almost  totally  filled  by  ihe  inferior  branch  of  the 
professioiiy  are  neither  commodioiu  nor  proper  for  the  resort 
of  gentlemen  of  any  rank  or  figure :  so  that  there  are  very 
rarely  any  young  students  entered  at  the  inns  of  chancery ; 
but  the  inns  secondly,  because  in  the  inns  of  court  all  sorts  of  regimen 

of  chancery  •  ^ 

ai«nownot  and  acadcmical  superintendence,  either  with  regard  to  morak 
9BMtot    or  studies,  are  found  impracticable  and  therefore  entirely 

neglected :  lastly,  because  persons  of  birth  and  fortune, 
after  having  finished  their  usual  courses  at  the  universities, 
[  26  ]  have  seldom  leisure  or  resolution  sufTicient  to  enter  upon  a 
J^JU^iJ^new  scheme  of  study  at  a  new  place  of  instruction.  Where- 
Buchiwiu?'  fore  few  gentlemen  now  resort  to  the  inns  of  court,  hut  such 
thcvi^'  for  whom  the  knowledge  of  practice  is  absolutely  neoessary ; 
such«  I  mean,  as  are  intended  for  the  profession :  the  rest 
of  our  gentry,  (not  to  say  our  nobility  also)  having  usually 
retired  to  their  estates,  or  visited  foreign  kingdoms,  or  en^ 
tered  upon  publk  life,  without  any  instruction  in  the  laws 
of  the  land,  and  indeed  with  hardly  any  opportumty  <^ 
gaining  instruction,  unless  it  can  be  afibrded  them  in  the 
nwiBMor  universities.   The  inns  of  court  are  the  Inner  Temple, 

OOOlt  and 

•liwiccr)  .  Middle  Temple,  Lincoln's  Inn,  and  Gray's  Inn,  from  which 
societies  alone  students  are  called  to  the  bar.  The  inns  of 
chancery  are  CliflTord's  Inn,  Clements  Inn,  Lyon's  Inn,  New 
Inn,  Furnival's  Tnn,Thavie*s  Inn,  Staple's  Inn,  and  Barnard's 
Inn.  These  are  subordinate  to  the  inns  of  court,  the  three 
first  belong  to  the  Inner  Temple,  the  fourth  to  the  Middle 
Temple,  the  two  next  to  Lincoln's  Inn,  and  the  two  last  to 
Gray's  Inn.  Admission  to  the  inns  of  chancery  with  an  in- 
tention of  being  called  to  the  bar  is  now  of  no  ayul,  with 
regard  to  the  time  and  attendance  required  by  the  inns  of 
court* 

[  SO  ]     The  advantages  that  might  result  to  the  science  of  the 

Advantages  ]aw  itsolf,  when  a  little  more  attended  to  in  the  universities 

iikeljr  to  ac- 

perhaps,  would  be  very  considerable.  The  leisure  and 
lawuoBi-  abilities  of  the  learned  in  these  retirements  might  either 
suggest  expedients,  or  execute  those  dictated  by  wiser 
heads,^  for  improving  it's  method,  retrenching  it's  super- 
fluities, and  reconciling  the  little  contrarieties,  which  the 

*  Mr.  ChristiaD^  note. 
S«0  Lord  Bacon's  propoiah  and  ofler  of  a  dif^ 
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practice  of  many  centuries  will  necessarily  create  iu  any 
human  system :  a  task^  which  thosei  who  are  deeply  em- 
ployed in  business  and  the  more  active  scenes  in  the  pro- 
feasion^  can  hardly  condescend  to  engage  in.  And  as  to  the 
hiterest,  or  (which  is  the  same)  the  reputation  of  the  unt- 
▼eraities  themselves^  I  may  venture  to  pronounce,  that  if 
ever  this  study  should  arrive  to  any  tolerable  i)cifcctioii 
cither  at  Oxford  or  Cambridge,  the  nobHty  and  gentry  of 
this  kingdom  would  not  shorten  their  residence  upon  this 
account,  nor  perhaps  entertain  a  worse  opinion  of  the  bene* 
fits  of  academical  education. 

Hitherto^  however,  the  study  of  the  law  at  our  universi-  '^^^ 

turM  now 

ties  has  not  been  cuhivated  with  much  success,  even  where 
facilities  have  been  afforded  to  it.  In  1758  a  professorship 
of  law  was  founded  under  the  will  of  Mr.  Vineri  and  Black- 
stone,  as  is  known  to  all,  was  the  6r8t  Vinerian  professor. 
The  professorship,  however,  although  commenced  under 
such  brilliant  auspices,  has,  according  to  Mr.  Christian, 
long  sunk  into  the  inglorious  duty  of  receiving  the  stipend. 
Within  the  last  few  years  some  aLUIitioiial  lacilitiet>  for  tlie 
study  of  the  law  have  been  afforded  in  the  n)etroj)olis.  Two 
professorships  of  law  have  been  established  ;  the  one  at 
King's  College,  the  other  at  the  London  University,  where 
courses  of  lectures  on  various  branches  of  tlie  law  are  de- 
livered. Law  lectures  are  also  regularly  given  at  the  Law 
Society.  Lectures  were  also  recently  instituted  by  the  Society 
of  the  Inner  Temple,  for  the  benefit  of  its  students.  They 
have,  however,  been  discontinued;  but  it  is  to  be  regretted 
that  as  well  at  this  as  the  other  inns  of  court  lectures  on 
the  various  branches  of  the  law  should  not  be  regularly 
delivered  by  competent  persons.  Among  other  advantages 
a  practice  of  this  kind  would  tend  nmch  to  settle  and  im- 
prove the  law,  more  indeed  than  a  similar  institution  ut  the 
universities. 

But  I  think  it  past  dispute  that  those  gentlemen,  who  re-  [  31  ] 
sort  to  the  inns  of  court  with  a  view  to  pursue  the  profes-  Aomatgn 
uoQf  will  find  it  expedient  (whenever  it  is  practicable)  to  lay  ^ty  oSf^' 
the  previous  foundations  of  this,  as  well  as  every  other  ('n'\o'^com. 
science,  in  one  of  our  learned  umversities.  We  may  appeal  st.xiy  oftiw 
to  the  experience  of  every  sensible  lawyer,  whether  any 
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thing  can  be  more  hazardous  or  diacouraging  than  the  usual 
entrance  on  the  study  of  the  law.  A  raw  and  unexperienced 

youth,  in  the  most  dangerous  season  of  life,  is  transplanted 
on  a  sudden  into  the  midst  of  allurcuiL  iUs  to  pleasure,  with- 
out any  restraint  or  check  but  what  his  own  prudence  can 
suggest ;  with  no  pubhc  direction  in  what  course  to  pursue 
his  inquiries ;  no  private  assistance  to  remove  the  distresses 
and  difhcuities  which  will  always  embarrass  a  beginner.  In 
this  situation  he  is  expected  to  sequester  himself  from  the 
world,  and  by  a  tedious  lonely  process  to  extract  the  theory 
of  law  from  a  mass  of  undigested  learning;  or  else  by 
an  assiduous  attendance  on  the  courts  to  pick  up  theory  and 
practice  together,  sufficient  to  qualify  him  for  the  ordinary 
run  of  buaineas.  How  little  therefore  is  it  to  be  wondered 
at,  that  we  hear  of  so  frequent  miscarriages ;  that  so  many 
gentlemen  of  bright  imaginations  grow  weary  of  so  unpro- 
mising a  search,^  and  addict  themselves  wholly  to  amuse- 
ments, or  other  less  innocent  pursuits ;  and  that  so  many 
persons  of  moderate  capacity  confuse  themselves  at  first 
setting  out,  and  continue  ever  dark  and  puzaled  during  the 
remainder  of  their  lives. 

The  evident  want  of  some  assistance  in  the  rudiments  of 
legal  knowledge  has  given  birth  to  a  practice,  which,  if  ever 
it  had  grown  to  be  general,  must  have  proved  of  extremdy 
[  SIS  ]  pernicious  consequence.  I  mean  the  custom  by  some  so  very 
te^Tim.  warmly  recommended,  of  droi)pi ng  all  liberal  education,  as 
^mm^cc  ^  students  in  the  law :  and  placing  them,  in  its 

pr^ticii  Stead,  at  the  desk  of  some  skilful  attorney ;  in  order  to  ini- 
grtofthe  tiate  them  early  in  all  the  depths  of  practice,  and  render 
them  more  dextrous  in  the  mechanical  part  of  business.  A 
few  instances  of  particular  persons,  (men  of  excellent  learn- 
ing, and  unblemished  integrity,)  who,  in  spite  of  this  motliod. 
of  education,  have  shone  in  the  foremost  ranks  of  the  bar, 
have  afforded  some  kind  of  sanction  to  this  illiberal  path  to 


*  Sir  Heniy  Spelmui,  in  the  pre- 
face to  his  glossary,  has  given  us  a 
very  lively  picture  of  his  own  distress 
upon  this  occasion.  "  Kmisit  me  muter 
**  Londinum,  Jiirii  nostri  capesieiidi 
"  ^rotia  i  cif/tts  cum  vestibtilum  salu' 


dialtetum  barkarum,  dm- 

"  thoditm  incontinnamt  molent  non 
'*  ingentem  solum  $ed  perpetuis  humeris 
"  snstinendam,  excidit  miki  Jateor 
•*  animus^  S^c." 
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the  profession,  and  biassed  many  parents,  of  short-sif:^hted 
judgment,  in  its  favour :  not  considering,  that  there  are  some 
gemuses,  formed  to  overoome  all  disadvantages,  and  that 
from  siieh  paiticiilar  instances  no  general  rules  can  be 
fimned;  nor. observing,  that  those  very  persona  have  fte- 
quendy  recommended  by  the  most  &rciUe  of  all  ezamplest 
die  disposal  of  their  own  offipring,  a  very  difierent  founda- 
tion of  legal  studies,  a  regular  academical  education*  Per- 
haps too,  in  return,  I  could  dh^  their  eyes  to  our  principal 
seats  of  justice,  and  suggest  a  few  hints  in  favour  of  uni- 
versity learning*^ : — nor  need  I  select  this  particular  time  as 
alone  favourable  to  this  view. 

Making  therefore  due  allowance  for  one  or  two  shining 
exceptions,  experience  may  teach  us  to  foretell  that  a  lawyer 
thus  educated  to  the  bar,  in  subservience  to  attorneys  and 
solicitors will  find  he  has  begun  at  the  wrong  end.  If 
practice  be  the  whole  he  is  taught,  practice  must  also  be  the 
whole  be  vrill  ever  .know :  if  he  be  unuistructed  in  the  ele- 
ments and  first  principles  upon  which  the  rule  of  practice  is 
founded,  the  least  variation  froui  established  prec^identi  wiU 
totally  distract  and  bewilder  him :  ita  hm  teripta  ewt  ^  is  the 
utmost  his  knowledge  will  arrive  at ;  he  must  never  aspire 
to  form,  and  seldom  expect  to  comprehend,  any  arguments 
drawn  a  priori,  from  the  spirit  of  the  laws  and  the  natural 
foundations  of  justice. 

Nor  is  ihis  all ;  for  (as  few  persons  of  birth,  or  fortune,  [ 
or  even  of  scholastic  education,  will  submit  to  the  drudgery 
of  servitude  and  the  manual  labour  of  copying  the  trash  of. 
an  office)  should  this  in£ituation  prevail  to  any  considerable 
degree,  we  must  rarely  expect  to  see  a  gendeman  of  dis- 


*  The  four  highest  judicial  offices 
were,  ia  1758,  at  the  time  thatBlack- 
stooe  wMte  this  emj,  filled  hy  gen- 
Ueneii,  two  of  wbom  had  be«n  fellows 

of  All  SouU  college  j  another,  student 
of  Christ  chdrch  ;  and  the  fourth  a 
fellow  of  Trinity  college,  Cambridge. 
The  state  of  the  bench  at  the  present 
time  is  almost  equally  favourable  to. a 
npivtcnty  educatum.  The  pveeent 
Chief  Justice  of  the  Coart  of  Com- 
men  Pleas,  the  Master  of  the  Bolls, 


az»d  the  Vice  Chancellor,  not  to  men- 
tion others,  are  distingaished  tnen^ 
ben  of  the  English  itniverMlies»  Ix  is, 
however,  in  feiraess,  to  be  observed, 
that  all  of  these  offices  haveverj  re- 
cently been  held  by  persons  who  never 
had  the  advantage  of  this  kind  of  edu- 
cation. 

*  See  Kennet's  Life  of  Somner* 
p.  67. 

•  f/.  40,9, 12. 
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tinclion  or  learning  at  the  bar.    And  what  the  oonaequence 
may  be,  to  have  the  interpretation  and  enforceiiient  of  the 
laws  (which  include  the  entire  disposal  of  our  propertiesy 
liberties,  and  lives)  fall  whoUy  into  the  hands  of  obscure  or 
illiterate  men,  is  matter  of  very  public  concern. 
thl^?!tu.    The  inconTeniences  here  pointed  out  can  never  be  effectn- 
vvHuiiivo  ''illy  prevented,  but  by  making  academical  education  a  pre- 
ousacilde'   vious  stcp  to  the  piot'essioii  of  the  common  law,  and  at  the 
iT^aicduca-  g^j^g  j^jj^^g  making  the  rudiments  of  the  law  a  part  of  acade- 
mical education.    For  sciences  are  of  a  sociable  (lisj>osition, 
and  flourish  best  in  the  neighbourhood  of  each  other :  nor 
is  there  any  branch  of  learning  but  may  be  helped  and  ini« 
proved  by  assistances  drawn  from  other  arts.  If,  therefore, 
the  student  in  our  laws  hath  formed  both  his  sentiments  and 
style,  by  perusal  and  imitation  of  the  purest  classical  writers, 
among  whom  the  historians  and  mtors  will  best  deserve  his* 
regard ;  if  he  can  reason  with  precision,  and  separate  argu- 
ment from  fallacy,  by  the  dear  simple  rules  of  pure  unso- 
phisticated logic ;  if  he  can  fix  his  attention,  and  steadily 
pursue  truth  through  any  the  most  intricate  deduction,  by 
the  use  of  mathematical  demonstrations :  if  he  has  enlarged 
his  conceptions  of  nature  and  art,  by  a  view  of  the  several 
branches  of  genuine,  experimental  philosophy ;  if  he  has 
impressed  on  his  mind  the  sound  maxims  of  the  law  of 
nature,  the  best  and  most  authentic  foundation  of  human 
laws ;  if,  lastly,  he  has  contemplated  those  maxims  reduced 
to  a  practical  system  in  the  laws  of  imperial  Ilome ;  if  he  has 
done  this  or  any  part  of  it,  (though  all  may  be  easily  done 
under  as  able  instructors  as  ever  graced  any  seats  of  leaminf^ 
a  student  thus  qualified  may  enter  upon  the  study  of  the  law 
with  incredible  advantage  and  reputation.   And  if,  at  the 
[  34  ]  conclusion,  or  during  the  acquisition  of  these  aocomj^h- 
ments,  he  will  affi>rd  himself  a  year  or  two's  farther  lei- 
sure, to  lay  the  foundation  of  his  future  labours  in  a  solid 
scientifical  method,  widiout  thirsting  too  early  to  attend  that 
practice  which  it  is  impossible  he  should  rightly  compre- 
hend, he  will  afterwards  proceed  with  tlie  greatest  ease,  and 
will  unfold  the  most  intricate  points  with  an  intuitive  ra- 
pidity and  clearness. 
1  shall  not  insist  upon  such  motives  as  might  be  drawn 
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from  principles  of  eoonoay,  and  are  applicable  to  partkulan 
only :  I  reason  upon  more  general  topics.  And  therefore  to 
the  qualities  of  the  head*  which  I  hove  just  ennmerated, 
I  cannot  but  add  those  of  the  heart ;  affectionate  loyalty  to 
the  king,  a  zeal  for  liberty  and  the  constitution,  a  sense  of 
real  honour,  and  well-grounded  principles  of  religion ;  as 
necessary  to  form  a  truly  valuable  English  lawyer,  a  Hyde, 
a  Hale,  or  a  Talbot.  And,  whatever  the  ignorance  of  some, 
or  unkindness  of  others,  may  have  heretofore  untruly  sug- 
gested, experience  will  warrant  us  to  affirm,  that  these 
endowments  of  loyalty  and  public  spirit,  of  honour  and 
religion,  are  no  where  to  be  found  in  more  high  perfiBCtioo 
than  in  the  two  universities  of  this  kingdom. 

I  may  very  brieiy  describei  rather  what  I  conceive  an  [  35  ] 
academical  expounder  of  the  laws  should  do,  than  what  I  oidects  oi 
have  ever  known  to  be  done.  He  should  consider  his  course 
as  a  general  map  of  the  law,  marking  out  the  shape  of  the 
country,  its  connexions  and  boundaries,  its  greater  divisions 
and  principal  cities ;  it  is  not  his  business  to  describe  mi- 
uutely  the  subordinate  limits,  or  to  fix  the  longitude  and  la- 
titude of  every  inconsiderable  hanilct.  His  attention  should 
be  engaged,  like  that  of  the  readers  in  Fortescue's  inns  of 
chancery,  *'  in  tracing  out  the  originals,  and  as  it  were  the 
**  elements  of  the  law."  For  if,  as  Justinian^  has  observed, 
the  tender  understanding  of  the  student  be  loaded  at  the  firal 
with  a  multitude  and  variety  of  matter,  it  will  either  occasion 
him  to  desert  his  studies,  or  will  carry  him  heavily 
'  through  them,  with  much  labour,  delay,  and  despondence. 
These  originals  should  be  traced  to  their  fountains,  as  well 
as  our  distance  will  permit ;  to  the  customs  of  the  Britons 
and  Germans,  as  recorded  by  Caesar  and  Tacitus;  to  tlie 
codes  of  the  northern  nations  on  the  continent,  and  more 
especially  to  those  of  our  own  Saxon  princes :  to  the  rules 

f  IncffMnftfttti  nobis  erpoMnjura  drnut,  aui  etMn  magM  UAan,  laepe 

p€ptM  SooMiii,  tia  virffKdir  tradi  pom  ttiam  turn  diffidentia  (quae  plerumqw 

atmmodiuime,  si  prime  levi  ac  simplici  Jwttms  aver  tit)  smui  ad  id  perdue** 

via   singula    tradanlur  ;   alioqui,   si  mus,  ad  (/ucx/,  leii'fre  via  Ju(7f*<,  sine 

statim  ab  initio  rndem  udhuc  et  in-  magno  lnhorc,  el  sine  nlln  dilfideiitia 

firmumanimum  studiosi  muUitudine  ac  maturiiis  perduci  poluuset.    Inst,  t. 

varittaie  mrum  eiuravifmu,  duorum  1,2, 
ail0rum,aut  dmtrtormn  KitiliMriiiii  ejfi' 
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of  the  Roman  law  either  left  here  in  the  days  of  Papinian,  or 
[  36  ]  iiiiported  by  Vacarius  and  his  followers ;  but,  above  all,  to 
that  inexhaustible  reservoir  of  legal  antiquities  and  learning, 
the^bodid  law,  or,  as  Spelmuii  has  ratided  it,  the  law  of 
nafions  In  our  western  orb.  These  primary  roles  and  fun- 
damental prindptes  should  be  weighed  and  oompmd  with 
ihe  precepts  of  the  law  of  nature,  and  the  praetioe  of  odier 
countries ;  should  be  explained  by  reasons,  illustrated  by  ex- 
amples, and  confirmed  by  undoubted  authorities ;  their  his- 
tory should  be  deduced,  their  changes  and  revolutions 
observed,  and  it  should  be  shewn  how  far  they  are  con- 
nected with,  or  have  at  any  time  been  affected  by,  the  civil 
transactions  of  the  kingdom. 
^niaitooB  .  A  plan  of  this  nature,  if  executed  with  care  and  ability, 
thestodent  cannot  fiul  of  administering  a  most  useful  and  rational  enter- 
tainment to  students  of  all  ranks  and  professions ;  and  yet 
it  must  be  confessed  that  the  study  of  die  laws  is  not  merely 
a  matter  of  amusement ;  for,  as  a  very  judicious  writei*  has 
observed  npon  a  similar  occasion,  ihe  learner  will  be  con- 
siderably  disappointed,  if  he  looks  for  entertainment  with- 
*'  out  the  expence  of  attention."  An  attention,  however,  not 
greater  than  is  usually  bestowed  in  mastering  the  rudiments 
of  other  sciences,  or  sometimes  in  pursuing  a  favourite  recre- 
ation or  exercise.  And  this  attention  is  not  equally  necessary 
to  be  exerted  by  every  student  upon  every  occasion.  Some 
branches  of  the  law,  as  the  formal  process  of  civil  suits,  and 
the  subtile  distinctions  incident  to  landed  property,  which 
are  the  most  difficult  to  be  thoroughly  understood,  are  the 
least  worth  the  pains  of  understanding,  except  to  such 
gentlemen  as  intend  to  pursue  the  profession.  To  others  I 
may  venture  to  apply,  with  a  slight  alteration,  the  words  of 
Sir  John  Fortescue,^  when  first  hb  royal  pupil  determines  to 
engage  in  this  study.  "  It  will  not  be  necessary  for  a  gen- 
"  tleman,  as  such,  to  examine  with  a  close  ap|>lication  the 
**  critical  niceties  of  the  law.  It  will  fully  be  sufficient,  and 
*'  he  may  well  enough  be  denominated  a  lawyer,  if  under  the 
"  instruction  of  a  master  he  traces  up  the  principles  and 

*  Of  parliaments,  57.  civil  law. 

^  Dr.  Taylor^  pref.  to  Elen.  of       *  Jh  laud.  Leg,  e*B, 
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"  grounds  of  the  law,  even  to  their  original  elements.   There-  [  S7  ] 
fore  in  a  very  short  period,  and  with  very  little  labour,  be  may 
be  sufficiently  informed  in  the  laws  of  his  country,  if  he  will 
*'  but  apply  his  mind  in  good  earnest  to  receive  and  appro* 
**  head  them.   For,  though  such  knowledge  as  is  neoMUiy 
**  for  a  judge  is  hardly  to  be  acquired  by  the  luoubrations  of 
twenty  years,  yet,  with  a  genius  of  tt^erable  perspicacity, 
that  knowledge  which  is  fit  Ibr  a  person  of  birth  or  con- 
"  dition  may  be  learned  in  a  single  year,  without  neglecting 
**  his  other  improvements." 

To  those,  however,  who  undertake  the  study  of  the  law  as  ciumbcn 
a  preparation  for  their  profession,  it  need  hardly  be  said  that 
a  much  longer  period  must  be  necessary  for  learning  it.  A 
practice  has  sprung  up  siucc  the  time  of  Blackstone,  which 
is  now  almost  universal,  and  greatly  feunlitates  the  acquiring 
'a  knowledge  of  the  practice  of  the  law.  I  allude  to  the 
student  placing  himself  in  the  chambers  of  a  practising  men^ 
ber  of  the  profession,  &r  the  purpose  of  seeing  the  Du>de  in 
which  business  is  conducted.  This  will  be  of  great  assistance 
to  the  student,  if  preceded  or  accompanied  by  diligent  study 
on  his  own  part ;  but  without  this  he  will  understand  but 
little  that  he  sees  while  there,  and  remember  still  less  when 
he  leaves  them. 
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SECTION   TH£  SECOND. 

OF  THE  NATURE  of  LAWS  in  GENERAL. 


[  -8  ] 

Law  in  its 


Law,  In  its  roost  general  and  comprehensive  sense,  signifies 
a  rule  of  action ;  and  is  applied  indiscriminately  Co  all  kinds 

SBM™'      of  action,  whether  animate  or  inanimate,  rational  or  iu  ational. 

Thus  we  say,  the  laws  of  motion,  of  gravitation,  of  optics,  or, 
mechanics,  as  well  as  the  laws  of  nature  and  of  nations. 
And  it  is  that  rule  of  action,  whicli  is  proscribed  by  some 
superior,  and  which  the  inferior  is  bound  to  obey. 

Thus  when  the  supreme  being  formed  the  universe,  and 
created  matter  out  of  nothing,  he  impressed  certain  principles 
upon  that  matter,  from  which  it  can  never  depart,  and  vrith* 
out  which  it  would  cease  to  be.  When  he  put  that  matter 
into  motion,  he  established  certain  laws  of  motion,  to  which 
ail  moveable  bodies  must  conform.  And,  to  descend  from 
the  greatest  operations  to  the  smallest,  when  a  workman 
forms  a  clock,  or  other  piece  of  mechanism,  he  establishes  at 
his  own  pleasure  certain  arbitrary  laws  for  its  direction ;  as 
that  the  hand  shall  describe  a  g'wen  space  in  a  given  time  ; 
to  which  law  as  lonff  as  the  work  conforms,  so  lonjr  it  con- 
tinues  in  perfection,  and  answers  the  ends  of  its  formation. 

If  we  farther  advance,  from  mere  inactive  matter  to  vege- 
table and  animal  life,  we  shall  find  them  still  governed  by 
laws ;  more  numerous  indeed,  but  equally  fixed  and  invari- 
able. The  whole  progress  of  plants,  from  the  seed  to  the 
root,  and  from  thence  to  the  seed  again ; — the  method  of 
[  39  ]  animal  nutrition,  digestion,  secretion,attdofall  other  branches 
of  vital  economy are  not  left  to  chance,  or  the  will  of  the 
creature  itself,  but  are  performed  in  a  wondrous  involuntary 
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manner,  and  guided  by  unerring  rules  laid  down  by  the  great 
creator. 

This  then  is  the  general  signification  of  law^  a  rule  of 
actioii  dictated  by  some  saperior  bemg :  and,  in  tboie  crea- 
tures  that  have  neither  the  power  to  think,  nor  to  will,  tuch 
laws  mast  be  invariably  obeyed,  so  long  as  the  creature  itself 
subsists,  for  its  existence  depends  on  that  obedience.  But  ^."^  ^'x^ 
laws,  in  their  more  confined  sense,  and  in  which  it  is  our  ^'^'H 

duct. 

present  business  to  consider  them,  denote  the  rules,  not  of 
action  in  general,  but  of  human  action  or  conduct :  that  is, 
the  precepts  by  which  man,  the  noblest  of  all  sublunary 
beings,  a  creature  endowed  with  both  reason  and  freewill,  is 
commanded  to  make  use  of  those  faculties  in  the  general 
regulation  of  his  behaviour. 

Man,  considered  as  a  creature,  must  necessarily  be  subject 
to  the  laws  of  his  creator,  for  he  is  enturely  a  dependent 
being.  A  being,  independent  of  any  other,  has  no  rule  to 
pursue,  but  such  as  he  prescribes  to  himself ;  but  a  state  of 
dependence  wOl  inevitably  oblige  the  inferior  to  take  the  w}U 
of  him,  on  whom  he  depends,  as  the  rule  of  his  conduct : 
not  indeed  in  every  particular,  but  in  all  those  points  wherein 
his  dependence  consists.  This  principle  therefore  has  more 
or  less  extent  and  clfect,  in  proportion  as  the  superiority  of 
the  one  and  the  dependence  of  the  other  is  greater  or  less, 
absolute  or  limited.  Aiul  conseciuently,  as  man  depends 
absolutely  upon  his  maker  for  everything,  it  is  necessary  tliat 
he  should  in  all  points  conform  to  his  maker's  will. 

This  will  of  his  maker  is  called  the  law  of  nature.    For  as  The  i«w  or 

iiMuro. 

Ood,  when  he  created  matter,  and  endued  it  with  a  prin^ 
dple  of  mobilityi  established  certain  rules  for  the  perpetual 
direction  of  that  motion ;  so,  when  he  created  man,  and 
endued  him  with  freewill  to  conduct  himself  in  all  parts  of 

life,  he  laid  down  certain  immutable  laws  of  human  nature, 
whereby  that  freewill  is  in  some  degree  regulated  'and  re-  £  40  ] 
strained,  and  gave  him  also  the  faculty  of  reason  to  discover 
the  purport  of  those  laws. 

Considering  the  creator  only  as  a  being  of  infinite  power, 
he  was  able  unquestionably  to  have  prescribed  whatever  laws 
he  pleased  to  his  creature,  man,  however  unjust  or  severe. 
But  as  he  is  also  a  being  of  infinite  wtadom,  he  has  laid  down 
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only  such  laws  as  were  founded  in  those  relations  of  justice, 
that  existed  in  the  nature  of  things  antecedent  to  any  positive 
precept.  These  are  the  eternal,  immutable  laws  of  good  and 
evil,  to  which  the  creator  himself  in  all  his  dispensations 
conforms ;  and  which  he  has  enabled  human  reason  to  dis- 
cover,  so  far  as  they  are  necessary  for  the  conduct  of  human 
actions.  Such  among  others  are  these  principles  :  that  we 
should  live  honestly,  or  as  others  render  it  uprightly,  should 
hurt  nobody*  and  should  render  to  every  one  his  due;  to 
which  three  general  precepts  Justinian  *  has  reduced  the 
whole  doctrine  of  law. 

But  if  the  discovery  of  these  first  principles  of  the  law 
of  nature  depended  only  upon  the  due  exertion  of  right  reason, 
and  could  not  otherwise  be  obtained  than  by  a  chain  of 
metaphysical  disquisitions,  mankind  would  have  wanted  some 
inducement  to  have  quickened  their  inquiries,  and  the  greater 
part  of  the  world  would  have  rested  content  in  mental  indo- 
lence, and  ignorance  it's  inseparable  companion.  As  there- 
fore the  creator  is  a  being,  not  only  of  infinite  power,  and 
wisdom,  but  also  of  infinite  goodness,  he  has  been  pleased  SO 
to  contrive  the  constitution  and  frame  of  humanity,  that  we 
should  want  no  other  prompter  to  inquire  after  and  pursue 
the  rule  of  right,  but  only  our  own  self-love,  that  umversal 
prindple  of  action.  For  he  has  so  intimately  oonneoted,  to 
inseparably  interwoven  the  laws  of  eternal  justice  with  &e 
happiness  of  each  individual,  that  the  latter  cannot  be  attained 
but  by  observing  the  former ;  and,  if  the  formtjr  be  punctually 
obeyed,  it  cannot  but  induce  the  latter.  In  consequence  of 
which  mutual  connection  of  justice  and  human  felicity,  he 
has  not  perplexed  the  law  of  nature  with  a  multitude  of  ab- 
stracted rules  and  precepts,  referring  merely  to  the  fitness  or 
unfitness  of  things,  as  some  have  vainly  surmised ;  but  baa 
graciously  reduced  the  rule  of  obedience  to  this  one  paternal 
precept,  **  that  man  should  pursue  his  own  true  and  substan- 

tial  happiness.**  This  is  the  foundation  of  what  we  call 
ethics,  or  natural  law.  For  the  several  articles  into  which 
it  is  branched  in  our  systems,  amount  to  no  more  than  de- 
monstrating, that  this  or  that  action  tends  to  man*s  real 

^  Juris  praecepta  sunt  haec,  honeste      cuique  tribuere,    Inst.  1,  1,  3. 
vivere,  alUrum  non  laedere,  suum 
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happiness,  and  therefore  very  jusdy  concluding  lihat  the 
performance  of  it  is  »  part  of  the  law  of  nature ;  or,  on  the 
other  band,  that  this  or  that  action  is  deatmctife  of  man's 
real  happiness,  and  therefore  that  the  law  of  nature  forbids  it. 

This  law  of  nature,  being  coeval  with  mankind  and  die- which  u  «i- 
tated  by  God  himself,  is  of  course  superior  in  obligation  to  oSw 
any  other.  It  is  binding  over  all  the  globe  in  all  countries, 
and  at  all  times:  no  human  laws  are  of  any  validity,  if  con- 
trary to  this  :  ^  and  such  of  them  as  are  valid  derive  all  their 
force,  and  all  their  authority,  mediately  or  immediately,  from 
this  originaL 

But  in  order  to  apply  this  to  the  particular  exigencies  of 
each  individual,  it  is  still  necessary  to  have  recourse  to 
reason :  whose  office  it  is  to  discover,  as  was  before  observed, 
what  the  law  of  nature  directs  in  eveiy  drcomstance  of  life ; 
by  considering,  what  method  will  tend  the  most  eflfectually 
to  our  own  substantial  happiness.  And  if  our  reason  were 
always,  as  in  our  first  ancestor  before  his  trans<^rcssion, 
clear  and  perfect,  unruffled  by  passions,  unclouded  by  preju- 
dice, unimpaired  by  disease  or  intemperance,  the  task  would 
be  pleasant  and  easy ;  we  should  need  no  other  guide  but 
this.  But  every  man  now  finds  the  contrary  in  his  own  ex- 
perience ;  tliat  his  reason  is  corrupt,  and  his  understanding 
fnll  of  ignorance  and  error. 

This  has  given  manifold  occasion  for  the  benign  interpo-  [^^'^'^'j/;}^^ 
sition  of  di^ne  providence ;  which,  in  compassion  to  the  ^^{"^^ 
fraihy,  the  imperfeetionf  and  the  blindness  of  human  reason,  t 
hath  been  pleased,  at  sundry  times  and  in  divers  manners,  to  [  42  ] 
discover  and  enforce  its  laws  by  an  immediate  and  direct 
revelation.    The  doctrines  thus  delivered  we  call  the  re- the  revealed 
vealed  or  divine  law,  and  they  are  to  be  found  only  in  the 
holy  scriptures.    These  precepts,  when  revealed,  are  found 
upon  comparison  to  be  really  a  part  of  the  original  law  of 
nature,  as  they  tend  in  all  their  consequences  to  man's  feli* 
city.   But  we  are  iK>t  from  thence  to  conclude  that  the 
knowledge  of  these  truths  was  attainable  by  reason,  in  its 
present  corrupted  state ;  since  we  find  that,  until  they  were 
revealed,  they  were  hid  from  the  wisdom  of  ages.   As  then 

>  See  further  m  Id  this,  pott,  s.  3. 
D 
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the  moral  precepts  of  this  law  are  indeed  of  the  same  original 
with  those  of  the  law  of  nature^  so  their  intrinsic  obligation 
is  of  equal  strength  and  perpetuity.  Yet  undoubtedly  the 
revealed  law  is  of  infinitely  more  authenticity  than  thai 
moral  system^  which  is  framed  by  ethical  writers,  and  deno- 
minated the  natural  law.  Because  one  is  the  law  of  nature, 
expressly  declared  so  to  be  by  God  himself;  the  other  is 
only  wliat,  by  the  assistance  of  human  reason,  we  imagine  to 
be  that  law.  If  wc  could  be  as  certain  of  the  latter  as  we 
are  of  the  former,  both  would  have  an  equal  authority  :  but, 
till  then,  they  can  never  be  put  in  any  competition  together. 
Upon  these  two  foundations,  the  law  of  nature  and  the 
AU  human   law  of  rcvelation,  depend  all  human  laws  :  that  is  to  say,  no 

laws  depend  *  , 

on  the  law  bumau  laws  should  be  suffered  to  contradict  these.  There 

of  naturs 

TTfliS'itr  A  great  number  of  indifferent  points^  in  which 

both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
liberty ;  but  which  are  found  necessary  for  the  benefit  of  so- 
ciety to  be  restrained  within  certain  limits.  And  herein  it 
is  that  human  laws  have  their  greatest  Ibrce  and  efiicacy : 
for,  with  regard  to  such  points  as  are  not  indifferent,  human 
laws  are  only  declaratory  of,  and  act  in  subordination  to, 
the  former.  To  instance  in  the  case  of  murder  :  this  is  ex- 
pressly forbidden  by  the  divine,  and  demonstrably  by  the 
natural  law ;  and  from  these  prohibitions  arises  the  true  un- 
lawfulness of  this  crime.  Those  human  laws  that  annex  a 
punishment  to  it,  do  not  at  all  increase  it's  moral  guilt,  or 
superadd  any  fresh  obligation  inforo  contcientice  to  abstain 
[  43  ]  ^^'^  perpetration.  Nay,  if  any  human  law  should  allow 
or  injoin  us  to  commit  ity  we  are  bound  to  transgress  that 
human  law,  or  else  we  must  ofiend  both  the  natural  and  the 
divine.  But  with  regard  to  matters  that  are  in  themsdves 
indifierent,  and  are  not  commanded  or  forbidden  by  those 
superior  laws  $  such,  for  instance,  as  exporting  of  wool  into 
fordgn  countries  ;^  here  the  inferior  legislature  has  scope  and 
opportunity  to  interpose,  and  to  make  that  action  unlawful 
which  before  was  not  so. 

If  man  were  to  live  in  a  state  of  nature,  unconnected  with 
other  individuals,  there  would  be  no  occasion  for  any  other 
laws,  than  the  law  of  nature  and  the  law  of  God.  Neither 

*  Se6|iMt,p.49. 
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could  any  otli6r  law  possibly  exist:  for  a  law  always  sup* 

poses  some  superior  who  is  to  make  it ;  and  in  a  state  of 
nature  we  are  all  equal,  without  any  other  superior  but  him 
who  is  the  author  of  our  being.  But  man  was  formed  for 
society  ;  and,  as  is  demonstrated  by  the  writers  on  this  sub- 
ject,*" is  neither  capable  of  living  alone,  nor  indeed  has  the 
courage  to  do  it.  However,  as  it  is  impossible  for  the  whole 
race  of  mankind  to  be  united  in  one  great  sodety,  they  must 
necessarily  divide  into  many;  and  form  separate  states,  com* 
monwealths»  and  nations,  entirely  independent  of  each  other, 
and  yet  liable  to  a  mutual  intercourse.  Hence  arises  a 
third  kind  of  law,  to  regulate  this  mutual  intercoursci  called 
*'the  law  of  nations:"  which,  as  none  of  these  states  will  Thciawor 
acknowledge  a  superiority  in  the  other,  cannot  be  dictated 
by  any ;  but  depends  entirely  upon  the  rules  of  natural  law, 
or  upon  mutual  compacts,  treaties,  leagues,  and  agreements 
between  these  several  communities  :  in  the  construction  also 
of  which  compacts  we  have  no  other  rule  to  resort  to.  but 
the  law  of  nature  ;  being  the  only  one  to  which  all  the  com- 
munities are  equally  subject:  and  therefore  the  civil  law>^ 
very  justly  observes,  that  quod  natur<UU  ratio  inter  omnet 
hominet  eonstituit,  vocaturjus  gewtUm. 

Thus  much  I  thought  it  necessary  to  premise  concerning  [  44  ] 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 
before  I  proceeded  to  treat  more  fully  of  the  principal  sub* 
ject  of  this  section,  municipal  or  dvil  law;  that  is,  the  rule  ffjfjf***^ 
by  which  particular  districts,  communities,  or  nations  arc 
governed ;  being  thus  defined  by  Justinian,^  civile  est 
"  quod  quisque  sihi  j^opulus  coiistituitJ"  I  call  it  municipal 
law,  in  compliance  with  common  speech  ;  for,  though  strictly 
that  expression  denotes  the  particular  customs  of  one  single 
muntcipiiim  or  free  town,  yet  it  may  with  sufficient  propriety 
be  applied  to  any  one  state  or  nation,  which  is  governed  by 
the  same  laws  and  customs. 

Municipal  law,  thus  understood,  is  properly  defined  to  be  ^^^'^^^ 
'*  a  rule  of  civil  conduct  prescribed  by  tiie  supreme  power 

in  a  state,  commanding  what  is  right  and  prohibiting 

•  Puffendorf,  I.  7,  c.  1,  compared        "  H.  1,  1,  9. 
with  Barbeyrac1»Cloiiliiieilttiy.  *  lott  1.  2,  I. 
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"  what  is  wrong.**   Let  us  endeavour  to  explain  its  sereral 

properties,  as  they  arise  out  of  this  definition. 
It  is  a  rule  And,  first,  it  is  a  rule  :  not  a  transient  sudden  order  from 
a  superior,  to  or  concerning  a  particular  person;  but  some- 
thing permanent,  uniform,  and  universal.  Therefore  a  par- 
ticular act  of  the  legislature  to  confiscate  the  goods  of  Titius, 
or  to  attaint  him  of  high  treason,  does  not  enter  into  the 
Idea  of  a  municipal  law :  for  the  operation  of  this  act  is 
spent  upon  Titius  only,  and  has  no  relation  to  the  commu- 
nity ini^neral;  it  is  rather  a  sentence  than  a  law.  But  an 
act  to  declare  that  the  crime  of  which  Titius  is  accused  shall 
be  deemed  high  treason ;  this  has  permanency,  uniformity^ 
and  universality,  and  therefore  is  properly  a  rule.  It  is  also 
called  a  rule,  to  distinguish  it  from  advice  or  counsel,  which 
we  are  at  liberty  to  follow  or  not,  as  we  see  proper,  and  to 
judge  upon  the  reasonableness  or  unreasonableness  of  the 
thing  advised :  whereas  our  obedience  to  the  law  depends 
not  upon  our  approbation^  but  upon  the  maker  s  will, ' 
Counsel  is  only  matter  of  persuasion,  law  is  matter  of  in- 
junction :  counsel  acts  only  upon  the  willing^  law  upon  the 
unwilling  also. 

[  4^  ]  It  is  also  called  a  ruk,  to  distinguish  it  from  a  compact  or 
agreement;  foracompact  is  a  promise  proceeding/rotn  us,  law 
is  a  command  directed  to  us*  The  language  of  a  compact  is« 
''I  will,  or  will  not,  do  thb  ;**  that  of  a  law  is, thou  shalt, 
or  shalt  not,  do  it.**  It  is  true  there  is  an  obligation  which 
a  compact  carries  with  it,  equal  in  point  of  conscience  to 
that  of  a  law;  but  then  the  original  of  the  obligation  is 
diflferent.  In  compacts,  we  ourselves  determine  and  promise 
what  shall  be  done,  before  we  are  obliged  (o  do  it;  in  laws, 
we  are  obliged  to  act  without  ourselves  determining  or  pro- 
mising any  thing  at  all.  Upon  these  accounts  law  is  defined 
to  be  "a  rule** 

ofciviicon.  Municipal  law  is  also  "a  rule  of  civil  conduct "  This 
distinguishes  municipal  law  from  the  natural,  or  revealed ; 
the  former  of  which  is  the  rule  of  moral  conduct^  and  the 
latter  not  only  the  rule  of  moral  conduct^  but  also  the  rule 
of  faith.  These  regard  man  as  a  creature,  and  point  out 
his  duty  to  God,  to  himself,  and  to  his  neighbour,  considered 
in  the  light  of  an  individual.    But  municipal  or  civil  law  re- 
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gards  him  also  as  a  citizen,  and  bound  to  other  duties  to- 
wards his  neighbour  than  those  of  mere  nature  and  rcHgion: 
duties,  which  he  has  engaged  in  hy  enjoying  the  benefits  of 
the  common  union;  and  which  amount  to  no  more,  than  tliat 
he  do  contributoy  oo  hia  part,  to  the  aubaiatence  and  peace 
of  the  society* 

It  is  likewise   a  rule  pre9crib$d*^   Because  a  bare  reao-  vmetUMd 
lution,  confined  m  the  breast  of  the  legislator,  without  mani- 
festing itself  by  some  external  sign,  can  never  be  properly  a 
law.    It  is  requisite  that  this  resolution  be  notified  to  die 

people  who  are  to  obey  it.  But  the  manner  in  which  this  no- 
tification is  to  be  made,  is  matter  of  very  great  indifference. 
It  may  be  notified  by  universal  tradition  and  long  practice, 
which  supposes  a  previous  publication,  and  is  the  case  of 
the  common  law  of  England.  It  may  be  notified,  viva 
ffoee,  by  officers  appointed  for  that  purpose,  as  is  done  with 
regard  to  proclamations,  and  such  acts  of  parliament  as  are 
appointed  to  be  publicly  read  in  p  churches  and  other  as-  [  46  ] 
semblies.  It  may  lastly  be  notified  by  writing,  printing,  or 
the  like;  which  is  the  general  course  taken  with  all  our 
acts  of  parliament.  Yet,  whatever  way  is  made  use  of,  it 
is  incumbent  on  the  promulgators  to  do  it  in  the  most  public 
and  perspicuous  manner ;  not  like  Caligula,  who  (according 
to  Dio  Cassius)  wrote  his  laws  in  a  very  small  character,  and 
hung  them  upon  high  pillars,  the  more  effectually  to  ensnare 
the  people.  Tiiere  is  still  a  more  unreasonable  method  than 
this,  which  is  called  making  of  laws  ex  post  facto  ;  when  after  lawn.) 
an  action  (indifferent  in  itself)  is  committed,  the  legislator 
then  for  the  first  time  declares  it  to  have  been  a  crime,  and 
inff  icts  a  punishment  upon  the  person  who  has  committed  it. 
Here  it  is  impossible  that  the  party  could  foresee  that  an  ac- 
tion, innocent  when  it  was  done,  should  be  afterwards  con- 
verted to  guilt  by  a  subsequent  law;  he  had  therefore'  no 
cause  to  abstain  from  it;  and  all  punishment  for  not  abstain- 
ing must  of  consequence  be  cruel  and  unjust.^  All  laws 

'  iSt'C  I  Vict.  c.  45.  "  vetant  duodecim  tabulae,  leges  pri- 

•  Such  laws  among  the  Romans      "  tat  is  homitiibus  irrogari ;  id  enim 

were  denominated  priiUegia,  or  prU  **  «it  fvivil^um.    Nem  unquam 

vale  lam,  of  wliieli  Cioera  (da  Ug*  9,  **  iviit,  mIM  eit  eriMbliiu,  nihil  fi«r. 

19,  end  in  hie  oration  fro  dom^  17)  "  niciosus,  nihil  quod  mmnt  hue  chi* 

thus  speaks :  **  Vtk^nt  U§»  taenta*,  "  toifem  poutt." 
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should  be  tlicrcforc  made  to  commence  in  futuro,  and  be 
notified  before  their  commencement;  which  is  impHed  in  the 
term  "prescribed"*  But  when  this  rule  is  in  the  usual 
manner  notified,  or  prescribed,  it  is  then  the  subject's  busi- 
ness to  be  thoroughly  acquainted  therewith;  for  if  ignoranoe^ 
of  what  he  might  know»  were  admitted  as  a  legitimate  ex* 
*  eu8e>  the  laws  would  be  of  no  efieol,  but  might  always  be 
eluded  with  impunity. 
Bytheau.  fiuTthers  mumcipal  law  is  ''a  rule  of  civil  condnet 

premc  pow-  » 

er^the     prescHbed     the  mipreme  power  in  a  Hate.^  For  legislature, 

as  was  before  observed,  is  the  greatest  act  of  superiority  that 
can  be  exercised  by  one  being  over  another.  Wherefore  it 
is  requisite  to  the  very  essence  of  a  law,  that  it  be  made  by 
the  supreme  power.  Sovereignty  and  legislature  are  indeed 
convertible  terms ;  one  cannot  subsist  without  the  other. 
[  47  ]  This  will -naturally  lead  us  into  a  short  inquiry  concern- 
,  ing  the  nature  of  society  and  civil  government;  and  the 
natural^  inherent  right  that  belongs  to  the  sovereignty  of  a 
state,  wherever  that  sovereignty  be  lodged^  of  making  and 
enforcing  laws. 

The  fonnda.  The  ouly  tTUC  Slid  uatursl  fbundations  of  society  are  the 
ci^y  '  wants  and  the  fears  of  individuals.  Not  that  we  can  believe, 
ofgmn^  with  some  theoretical  writers,  that  there  ever  was  a  tisae 
when  there  was  no  such  thing  as  society,  either  natural  or 
civil ;  and  that,  from  the  impulse  of  reason,  and  through  a 
sense  of  their  waiU?.  and  weaknesses,  individuals  met  together 
in  a  large  plain,  entered  into  an  original  contract,  and  chose 
the  tallest  man  present  to  be  their  governor.  This  notion, 
of  an  actually  existing  unconnected  state  of  nature,  is  too 
wild  to  be  seriously  admitted:  and  besides  it  is  plainly  con- 
tradictory to  the  revealed  accounts  of  the  primitive  ovighi  of 
mankind,  and  their  preservation  two  thousand  years  after- 
wards ;  both  which  were  effected  by  the  means  of  single 
families.  These  formed  the  first  natural  society,  among 
themselves,  which,  every  day  extending  it's  limits,  laid  the 
first  though  imperfect  rudiments  of  civil  or  political  society: 
and  when  it  grew  too  large  to  subsist  with  convenience  in 

*■  And  thus  it  is  enacted,  by  the  33  coming  into  operation  is  not  fixed,  take 
Geo.  III.  c.  13,  that  all  not?  of  parlia-  effect  from  the  day  on  which  Uwy  r«- 
ment  in  which  a  specihc  tinie  tor  their     ceive  ibe  royal  asieat* 
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that  pastoral  stiite  wherein  the  patriarchs  appear  to  have 
lived,  it  necessarily  subdivided  iteelf  by  various  migrations 
into  more.  Afterwards,  as  agriculture  increaaedi  which 
employs  and  can  maintain  a  much  greater  number  of 
hands,  migrations  becomes  lessfirequent:  and  various  tribes, 
which  had  formerly  separated,  reunited  again ;  sometimes 
by  compulsion  and  oonquesti  sometimes  by  aoddenty  and 
sometimes  perhaps  by  compact  But,  though  society  hsd 
not  itTs  formal  beginning  from  any  convention  of  individuak, 
actuated  by  their  wants  and  their  fears ;  yet  it  is  the 
of  their  weakness  and  imperfection  that  keeps  mankind 
together,  that  demonstrates  the  necessity  of  this  union, 
and  tliat  therefore  is  the  solid  and  natural  foundation,  as 
well  as  the  cement,  of  civil  society.  And  this  is  what  we 
mean  by  the  original  contract  of  society ;  which,  though 
perhaps  in  no  instance  it  has  ever  been  formally  expressed 
at  the  first  institution  of  a  state,  yet  in  nature  and  reason 
must  always  be  understood  and  implied,  in  the  very  act  of  [  48  ] 
associating  together :  namely,  that  the  whole  should  protect 
all  its  parts,  and  that  every  pari  should  pay  obedience  to  the 
will  of  the  whole ;  or,  in  other  words,  that  the  community 
flihoiild  gOBid  the  rights  of  each  individual  member,  and  that 
(m  return  for  this  protection)  each  individual  should'submit 
to  the  laws  of  the  community ;  without  which  submission  of 
all  it  was  impossible  that  protection  could  be  certainly  ex*> 
tended  to  any. 

For  when  civil  society  is  once  formed,  government  at  the 
same  time  results  of  course,  as  necessary  to  preserve  and  to 
keep  that  society  in  order.  Unless  some  superior  be  consti- 
tuted, whose  commands  and  decisions  all  the  members  are 
bound  to  obey,  they  would  still  remain  as  in  a  state  of  nap 
tore,  without  any  judge  upon  earth  to  define  their  several 
rights,  and  redress  iheir  several  wrongs.  But,  as  all  the 
mmnbers  which  compose  this  society  were  naturally  equal, 
it  may  be  asked,  in  whose  hands  are  the  reigns  of  govern^ 
ment  to  be  entrusted  t  To  this  the  general  answer  is  easy ; 
but  the  application  of  it  to  particubr  cases  has  occarioned 
one  half  of  those  mischiefs,  which  are  apt  to  proceed  from 
misguided  poluicul  zeal.   In  general,  all  mankind  will  agree  inwhom 

1  11111-  1  u  i?ovornnicnt 

that  government  should  be  reposed  ni  such  personi,  in  wnorn  ^ouw  b« 
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those  qualities  are  most  likely  to  be  found,  the  perfection  of 
which  is  among  the  attributes  of  him  who  is  emphatically 
styled  the  supreme  beug ;  the  three  grand  requisites,  I  mean* 
of  wisdom,  of  goodness,  and  of  power:  wisdom,  to  disoem 
the  real  interest  of  the  community;  goodness,  to  endeavour 
always  to  pursue  that  real  interest ;  and  strength,  or  power, 
to  cany  this  knowledge  and  intention  bto  action.  These 
are  the  natural  foundations  of  sovereignty,  and  these  are  the 
requisites  that  ought  to  be  fimnd  in  eveiy  wett-oonstitnted 
frame-of  government. 

How  the  several  forms  of  government  we  now  see  in  the 
world  at  first  actually  began,  is  matter  of  great  uncertainty, 
and  has  occasioned  infinite  disputes.  It  is  not  my  business 
or  intention  to  enter  into  any  of  them.  However  they 
[  49  ]  t)egan,  or  by  what  right  soever  they  subsist,  there  is  and 
must  be  in  all  of  them  a  supreme,  irresistible,  absolute,  un- 
controlled authority,  in  which  the  jura  simmi  imperii,  or 
the  rights  of  sovereignty,  reside.  And  this  authority  is 
placed  in  those  hands,  wherein  (sccorduig  to  the  opinioa  of 
the  founders  of  such  respective  states,  ettlier  express^  given, 
or  collected  from  their  tacit  approbatioo)  the  qualities  requi- 
site fn  supremacy,  wisdom,  goodness,  and  power,  are  the 
most  likely  to  be  found. 
SgovJJir*  '^^^  political  writers  of  antiquity  will  not  allow  more 
SrStoirodto  three  regular  forms  of  government ;  the  first,  when  the 
sovereign  power  is  lodged  in  an  aggregate  assembly  con- 
sisting of  all  the  free  members  of  a  community,  which  is 
called  a  democracy ;  the  second,  when  it  is  lodged  in  a 
council,  composed  of  select  members,  and  then  it  is  styled  an 
aristocracy ;  the  last,  when  it  is  entrusted  in  the  liands  of  a 
single  person,  and  then  it  takes  the  name  of  a  monaichy. 
All  other  species  of  government,  they  say,  are  either  cor- 
ruptions of,  or  reducible  to,  these  three. 

By  the  soverei^  power,  as  was  before  observed,  is  meant 
the  making  of  laws ;  for  wherever  that  power  resides,  all 
others  nmst  conform  to,  and  he  durected  by  it,  whatever 
appearance  the  outward  form  and  administration  of  the 
government  may  put  on.  For  it  is  at  any  time  in  the  option 
of  the  legislature  to  alter  that  form  and  administration  by  a 
ttcw  edict  or  rule^  and  to  put  the  execution  of  the  laws  into 
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wbatefer  hands  it  pleases;  by  constituting  ooe,  or  a  few,  or 
maDy  executive  magistrates :  and  all  the  other  powers  of  the 
state  must  obey  the  legislative  power  in  the  discharge  of 
thdr  several  ibnctions,  or  else  the  constitution  is  at  an  end. 

In  a  deniocracy»  where  the  right  of  making  laws  resides 
in  the  people  at  large^  public  virtuey  or  goodness  of  intention, 
is  more  likely  to  be  found,  than  either  of  the  other  qualities 
of  government.  Popular  assemblies  are  frequently  foolisli 
in  their  contrivance,  and  weak  in  their  execution;  but 
generally  mean  to  do  the  thing  that  is  right  and  just,  and 
have  always  a  degree  of  patriotism  or  public  spirit.  In 
aristocracies  there  is  more  wisdom  to  be  found,  than  in  the  |*  5|)  ] 
other  frames  of  government;  being  composed,  or  intended 
to  be  composed,  of  the  most  experienced  citiaens :  but  there 
is  less  honesty  than  in  a  republic,  and  less  streiigth  than  in 
a  monarchy.  A  monarchy  is  indeed  tlie  most  powerful  ^^^^^ 
any ;  for  by  the  entire  conjunction  of  the  kf^slative  and 
executive  powers  all  the  sinews  of  government  are  knit 
together,  and  united  in  the  hand  of  the  prince :  but  then 
there  is  imminent  danger  of  his  employing  tliat  strength  to 
improvident  or  oppressive  purposes. 

Thus  these  three  species  of  government  have,  all  of  them,  Jjj/^fjjjj^ 
their  several  perfections  and  imperfections.  Democracies  S^SSwit 
are  usually  the  best  calculated  to  direct  the  end  of  a  law ; 
aristocracies  to  invent  the  means  by  which  that  end  shall 
be  obtained;  and  monarchies  to  carry  those  means  into 
execution.  And  the  ancients^  as  was  observed,  had  in 
general  no  idea  d  any  odier  permanent  form  of  government 
but  these  three:  for  though  Cicero*  declares  himself  of 
opinion,  eue  uptime  eoiuiUmtam  rempubUcam,  qua  e» 
**  irAui gemrUnu  tOit,  regaU,  optimo,  et  populari,  tU  medics 
**  conjusof*  yet  Tacitus  treats  this  notion  of  a  mixed  govern- 
ment, formed  out  of  them  all,  and  partaking  of  the  advant^igcs 
of  each,  as  a  visionary  whim,  and  one  that,  if  effected,  could 
never  be  lasting  or  secure.* 

But,  happily  for  us  of  this  island,  the  British  constitution  three 

united  In 

the  Rrilish 

*  Id  bis  fragiucQts  lie  rep,  I,  2.  *'  Ucae  forma  laudari  Jacilius  quam  consUtu- 

'  "  Cunettt*  natioiiM  tt        pof»'     "  evenin,  vet,  si  evenU^bmtd  diutuma 
"  tu$  aut  primom,  out  dnguU  ngunt :     "  w*  fwlcft."  Aim,  I.  4. 
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baa  long  remained,  and  i  trust  will  long  continue,  a  standing 
exception  to  the  truth  of  this  obserration.  For,  aa  with  us, 
the  executive  power  of  the  laws  is  lodged  in  a  sbgle  person, 
they  have  all  the  advantages  of  strength  and  dispatch,  that 
are  to  be  found  in  the  most  absolute  monarchy :  and  as  the 
legislature  of  the  kingdom  is  entrusted  to  three  distinct 
powers,  entirely  independent  of  each  other;  first,  the  king; 
secondly,  the  lords  spiritual  and  temporal,  which  is  an 
aristocratical  assembly  of  persons  selected  for  their  piety, 

[  51  ]  their  birth,  their  wisdom,  their  valour,  or  their  projx^rty ; 
and,  thirdly,  the  house  of  commons,  freely  chosen  by  the 
people  from  among  themselves,  which  makes  it  a  kind  of 
democracy;  as  this  aggregate  body,  actuated  by  different 
springs,  and  attentive  to  different  interests,  composes  the 
British  parliament,  and  has  the  supreme  disposal  of  every 
tiling;  there  can  no  inconvenience  be  attempted  by  either 
of  the  three  branches,  but  will  be  withstood  by  one  of  the 
other  two;  each  branch  being  armed  with  a  negative  power, 
sufficient  to  repel  any  innovation  which  it  shall  think  in- 
expedient or  dangerous. 

Here  then  is  lodged  the  sovereignly  of  the  British  con- 
stitution; and  lodged  as  beneficially  as  is  possible  for  society. 
For  in  no  other  shape  could  we  be  so  certain  of  finding  the 
three  great  qualities  of  government  so  well  and  so  happily 
united.  If  the  supreme  power  were  lodged  in  any  one  of 
the  three  branches  separately,  we  must  be  exposed  to  the 
inconveniences  of  either  absolute  monarchy,  aristocracy,  or 
democracy;  and  so  want  two  of  the  three  principal  in- 
gredients of  good  polity,  either  virtue,  wisdom,  or  power. 
If  it  were  lodged  in  any  two  of  the  branches ;  for  instance, 
in  the  king  and  house  of  lords,  our  laws  might  be  provi- 
dently made,  and  well  executed,  but  they  might  not  have 

theJn^^*"  always  the  good  of  the  people  in  view:  if  lodged  in  the 

must  have 

king  and  commons,  we  should  want  that  circumspection  and 
pow-  jjjg^iatory  caution,  which  the  wisdom  of  the  peers  is  to 
afford :  if  the  supreme  rights  of  legislature  \vere  lodged  in 
the  two  houses  only,  and  the  king  had  no  negative  upon 
their  proceedings,  they  might  be  tempted  to  incroach  upon 
the  royal  prerogative,  or  perhaps  to  abolish  the  kingly  office, 
and  thereby  weaken  (if  not  totally  destroy)  the  strength  of 
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llie  executive  power*  But  the  eonstitutional  go?emflient  of 
this  isbuid  b  so  admirably  tempered  and  compounded,  that. 
In  the  opinion  of  Blackatone,^  nothing  can  endanger  or  hurt 
it,  but  destroying  the  equilibrium  of  power  between  one 
branch  of  the  legislature  and  the  rest  "  For  if  ever  it 
**  should  happen,"  he  says,  *'  that  the  independence  of  any 
*'  one  of  the  three  should  be  lost,  or  that  it  should  become 
"  subservient  to  the  views  of  either  of  the  other  two,  there 
"  would  soon  be  an  end  of  our  constitution.  The  le^i^islature   [  52  J 

would  be  changed  from  that,  which  (upon  the  supposition 

of  an  original  contract,  either  actual  or  implied)  is  pre- 
"  sumed  to  have  been  originally  set  up  by  the  general  con- 
**  sent  and  fundamental  act  of  the  sodety :  and  such  a 
**  change,  however  eflected,  is  according  to  Mr.  Locke^ 
**  (who  perhaps  carries  his  Uieory  too  fiur)  at  once  an  entire 
**  dlsw^tion  of  the  bands  of  government;  and  tlie  people 

are  thereby  reduced  to  a  state  of  anarchy,  with  liberty  to 
**  constitute  to  themselves  a  new  legislative  power.* 

However  that  this  is  the  theory  of  the  British  constitution 
has  been  recently  disputed  by  political  writers  of  different 
and  opposite  parties,  and  aUhoUjCfh  certainly  plausible,  it  is 
not  supported  by  historical  facts.  If  it  be  true  that  there 
would  be  an  end  of  the  constitution,  if  at  any  time  any  one 
of  the  three  should  become  subservient  to  the  views  of 
either  oi  the  other  branches,  then  assuredly  the  constitution 
18  at  an  end :  for  it  would  be  diflScult  to  contend,  that  in  the 
tunes  of  Henry  VIII.  and  Elisabeth  the  two  houses  of 
parliament  were  not  subservient  to  the  crown,  or  that  before 
the  Reform  Act  the  house  of  lords  had  not  the  ascendancy, 
or  that  since  that  act  the  house  of  commons  have  not  had  it. 
Indeed,  it  seems  difficult  to  name  any  eventful  period  of 
our  .constitutional  history  where  the  exact  cquihbnum  of 
power  referred  to  by  Blackstone  existed.  That  this  sup- 
posed theory  of  our  constitution  is  now  denied  by  political 
writers  of  different  parties,  is  at  any  rate  indisputable.^ 

Having  thus  cursorily  considered  the  three  usual  species 

"  This  theory  of  the  Englisli  con-  *  Compare  Jeremy  Beatham. /i<>.>A 

stitutioD  is  enlarged  on  in  the  work  ol  of  I'allacieSf  p.  248,  Edit.  1824,  with 

Be  Lolme.  the  QiMrUrly  R§fri»w,  Vol.  57.  p.  231 . 

*  Ottgoveniniaat»pattu.  $.213. 
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of  govenuneitty  and  our  own  singular  conslitutioo,  selected 
and  compounded  from  them  aU^  I  proceed  to  obeerve,  tha^ 
as  the  power  of  making  .laws  constitulei  (he  aupreme  an* 
thority»  io  wherever  the  aupreme  authority  in  any  state 
reaidea,  it  is  the  ri|^t  of  that  authority  to  make  k.wB;  that 
in  the  words  of  our  definition*  to  preteribe  the  rtUe  <^ 
civil  actum.  And  this  may  be  discovered  from  the  very  end 
and  institution  of  civil  states.  For  a  state  is  a  collective 
body,  composed  of  a  multitude  of  individuals,  united  for 
their  safety  and  convenience,  and  intending  to  act  together 
as  one  man.  If  it  therefore  is  to  act  as  one  man,  it  ought 
to  act  by  one  uniform  will.  But,  inasmuch  as  political 
communities  are  made  up  of  many  natural  persons*  each  of 
whom  liaa  his  particular  will  and  inclination,  these  several 
wills  cannot  by  any  natwral  union  be  joined  together*  or 
tempered  and  disposed  into  a  lasting  harmony,  so  as  to 
constitute  and  produce  that  one  uniform  will  of  the  whole. 

^^^41^  It  can  therefore  he  no  otherwise  produced  than  by  tLjpoUtiaU 
union;  by  the  consent  of  all  persons  to  submit  their  own 
private  wills  to  the  will  of  one  man,  or  of  one  or  more 
assemblies  of  men,  to  whom  the  supreme  authority  is  en- 
trusted: and  this  will  of  that  one  man,  or  a^bcmblagc  of 
men,  is  in  different  states,  according  to  their  difiereut  con- 
stitutions, understood  to  be  law, 

uiedutyto  Thus  far  as  to  the  right  of  the  supreme  power  to  make 
laws;  but  farther,  it  is  it*s  duti/  likewise.    For  since  the 

[  53  ]  respective  members  axe  bound  io  conform  themselves  to  the 
will  of  the  state,  it  is  expedient  tliat  they  receive  dhrections 
from  the  state  declaratory  of  that  it*8  will.  But,  as  it  is 
imposuble,  in  so  great  a  multitude,  to  give  iiyunetiona  to 
every  particular  man,  relative  to  each  particular  action,  it  la 
therefore  incumbent  on  the  state  to  establish  general  rules, 
for  the  perpetual  information  and  direction  of  all  persons  in 
all  points,  whether  of  positive  or  negative  duty.  And  this, 
in  order  that  every  man  may  know  what  to  look  upon  as  his 
own,  what  as  aiiollier's;  what  absolute  and  what  relative 
duties  are  required  at  his  hands;  what  is  to  be  esteemed 
honest,  dishonest,  or  indiit'crent;  what  degree  every  man 
retains  of  his  natural  liberty;  what  he  has  given  up  as  the 
price  of  the  beuchts  of  society  j  and  after  what  manner  each 
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person  is  to  moderate  the  use  and  exercise  of  tlioee  rights 
wliieh  the  state  asngns  him,  in  order  to  promote  and  aecnre 
ihe  public  tranqnillity. 

From  what  has  been  advanced,  the  truth  of  the  former 
branch  of  our  definition  is  (I  trust)  sufficiently  evident;  that  command. 

...  ^  Injr  what  it 

"  municipal  law  is  a  rule  of  civil  conduct  prescribed  by  the 

-*  M      T  prohibiting 

"  supre^ne  potver  in  a  state.     I  proceed  now  to  the  latter  ^*»»' 
branch  of  it ;  that  it  is  a  rule  so  prescribed,  **  commanding 
"  what  is  right,  and  prolMling  what  is  torong. 

Now  in  order  to  do  this  completely,  it  is  first  of  all  neces- 
sary that  the  boundaries  of  right  and  wrong  be  established 
and  ascertained  by  law.  And  when  this  is  once  done,  it 
will  follow  of  course  that  it  Is  likewise  the  business  of  the 
law,  considered  as  a  rule  of  civil  conduct,  to  enforce  these 
rights  and  to  restrain  or  redress  these  wrongs.  It  remains 
therefore  only  to  consider  in  what  manner  the  law  is  said  to 
accertaiu  the  boundaries  of  right  and  wrong ;  and  the  me- 
thods which  it  takes  to  command  the  one  and  prohibit  the 
other. 

For  this  purpose  every  law  may  be  said  to  consist  of  J^^JdJJjf* 
several  parts :  one,  declaratory  ;  whereby  the  rights  to  be 
observed,  and  the  wrongs  to  be  eschewed,  are  clearly  defined  [  54  ] 
and  laid  down :  another,  directory;  whereby  the  subject  is  ixnetarj. 
instructed  and  enjoined  to  observe  those  rights,  and  to 
abstain  from  the  commission  of  those  wrongs :  a  thhfd,  re^  >«>m4:*i- 
medial  f  whereby  a  method  is  pointed  out  to  recover  a  man's 
private  rights,  or  redress  his  private  wrongs :  to  which  may 
be  added  a  fourth,  usually  termed  the  sanction,  or  vindi-  Vindicatorj. 
calory  branch  of  the  law ;  whereby  it  is  signified  what  evil 
or  penalty  shall  be  incurred  by  such  ns  commit  any  public 
wrongs,  and  transgress  or  neglect  their  duty. 

With  regard  to  the  first  of  these,  the  declaratory  part  of 
the  municipal  law,  this  depends  not  so  much  upon  the  law 
of  revelation  or  of  nature,  as  upon  the  wisdom  and  will  of 
the  legislator.  This  doctrine,  which  before  was  slightly 
touched,  deserves  a  more  particular  explication*  Those 
rights  then  which  God  and  nature  have  established,  and  are 
therefore  called  natural  rights,  such  as  are  life  and  liberty, 
need  not  the  aid  of  human  laws  to  be  more  eflSsctually 
invested  in  every  man  than  they  arc ;  neither  do  they  receive 
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any  additional  Btrengtli  when  declared  by  the  rannidpal  laws 
to  be  inviolable*  On  the  contrary,  no  human  legislatare 
has  power  to  abridge  or  destroy  them,  unless  the  owner 

shall  himself  commit  some  act  that  amounts  to  a  forfeiture. 
Neither  do  divine  or  natural  duties  (such  as,  for  instance, 
the  worship  of  God,  the  maintenance  of  children,  and  the 
likt'  f  receive  any  stronger  sanction  from  being  also  declared 
to  be  duties  by  the  law  of  the  land.  The  case  is  the  same 
as  to  crimes  and  misdemeanors,  that  are  forbidden  by  the 
superior  laws,  and  therefore  styled  mcUa  in  se,  such  as  mur- 
der, theft,  and  perjury;  which  contract  no  additional  turpi- 
tude from  being  declared  unlawful  by  the  inferior  legislature. 
For  that  legislature  in  all  these  cases  acts  only,  as  was 
before  observed,  in  subordination  to  the  great  lawgiver» 
transcribing  and  publishing  his  precepts.  So  that,  upon  the 
whole,  the  declaratory  part  of  the  municipal  law  has  no 
force  or  operation  at  all,  with  regard  to  actions  that  are 
naturally  and  intrinsically  right  or  wrong. 

But,  with  regard  to  things  in  themselves  indifferent,  the 
case  is  entirely  altered.  These  become  either  right  or  wrong, 
just  or  unjust,  duties  or  misdemeanors,  according  as  the 
municipal  legislature  sees  proper,  for  promoting  the  wel&re 
of  the  society,  and  more  e&ctuaUy  carrying  on  the  purposes 
of  civil  life.  Thus  our  own  common  law  has  declared,  that 
the  goods  of  the  wife  do  instantiy  upon  marriage  beoome'the 
property  and  right  of  the  husband ;  and  our  statute  law  has 
declared  all  monopolies  a  publie  ofienee ;  yet  tiiat  right, 
and  this  o£fence,  have  no  foundation  in  nature;  but  are 
merely  created  by  the  law,  for  the  purposes  of  civil  society. 
And  sometimes,  where  the  thing  itself  has  its  rise  from  the 
law  of  nature,  the  particular  circumstances  and  mode  of 
doing  it  become  right  or  wrong,  as  the  laws  of  the  land  shall 
direct.  Thus,  for  instance,  in  civil  duties;  obedience  to 
superiors  is  the  doctrine  of  revealed  as  well  as  natural  reli. 
gion  :  but  who  those  superiors  shall  be,  and  in  what  circum- 
stances or  to  what  degree  they  shall  be  obeyed,  it  is  the 
province  of  human  laws  to  deteroune.  And  so,  as  to  injuries 
or  crimes,  it  must  be  left  to  our  own  legislature  to  decide, 
in  what  cases  the  seising  another's  cattle  shall  amount  to  a 
trespass  or  a  theft;  and  where  it  shall  be  a  justifiable 
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action  as  when  a  landlord  takes  them  by  way  of  diitieia 

for  rent* 

Thus  much  for  the  declarato  ry  part  of  the  municipal  law :  J^^^ 
and  the  dtrectort^  stands  much  upon  the  same  footing ;  for 

this  virtually  includes  the  former,  the  dt'claration  being  usually 
collected  from  the  direction.  The  law  that  says,  "  thou 
**  shalt  not  steal,"  implies  a  declaration  that  stealing  is  a 
crime.  And  we  have  seen*  that,  in  things  naturally  indiffer- 
ent, the  very  essence  of  right  and  wrong  depends  upon  the 
direction  of  the  laws  to  do  or  to  omit  tiiem. 

The  remediiU  part  of  a  law  is  so  necessary  a  consequence  JJj: 
of  the  former  two,  that  laws  must  be  very  vague  and  imper- 
fect without  it.  For  in  vain  would  rights  be  declared,  in  [  56  ] 
vain  directed  to  be  observed,  if  there  were  no  method  of 
recovering  and  asserting  thoee  rights,  when  wrongfully  with* 
held  or  invaded.  This  is  n^iat  we  mean  properly,  when  we 
speak  of  the  protection  of  the  law.  When,  for  instance,  the 
declaratory  part  of  the  law  has  said,  "  that  the  field  or  iuhc- 
"  ritance,  which  belonged  to  Titius's  father,  is  vested  by  his 
**  death  in  Titius;"  and  the  directory  part  has  "forbidden 
'*  any  one  to  enter  on  another*s  property,  without  the  leave 
"  of  the  owner if  Gaius  after  this  will  presume  to  take 
possession  of  the  land,  the  remedial  part  of  the  law  will  then 
interpose  its  office ;  will  make  Gaius  restore  the  possession 
to  Titius,  and  also  pay  him  damages  for  the  invasion* 

With  regard  to  the  tancHon  of  laws,  or  the  evil  that  tix^  Indies 

tory  put* 

may  attend  the  breach  of  public  duties;  it  is  observed,  that 
human  legislatures  have  for  the  most  part  chosen  to  make  the 
sanction  of  their  laws  rather  vindicaioiy  than  remuneratory, 

or  to  consist  rather  in  punishments,  than  iu  actual  paiticuiai 
rewards.  Because,  in  the  first  place,  the  quiet  enjoyment 
and  protection  of  all  our  civil  rights  and  liberties,  which  are 
the  sure  and  general  consequence  of  obedience  to  the  muni- 
cipal law,  are  in  themselves  the  best  and  most  valuable  of  all 
rewards.  Because  also,  were  the  exercise  of  every  virtue  to 
be  enforced  by  the  proposal  of  particular  rewards,  it  were 
impossible  for  any  state  to  furnish  stock  enough  for  so  profuse 
a  bounty.  And  farther,  because  the  dread  of  evil  is  a  much 
more  forcible  principle  of  human  actions  than  the  prospect 

'  Seepage 34. 
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of  good.7  For  which  reaaom,  thopgh  a  pnideai  bestowiiig 
of  fewards  is  sometimes  of  eicquisiCe  uset  yet  we  find  that 
those  dvil  kws,  which  enforce  and  ei^oin  our  duty,  do  sd- 
donit  if  ever,  propose  any  privilege  or  gift  to  such  as  obey 
the  law;  but  do  constantly  come  armed  with  a  penalty 
denounced  against  transgressors,  either  expressly  defining  the 
nature  and  quantity  of  the  punishment,  or  else  leaving  it  to 
the  discretion  of  the  judges,  and  those  who  are  entrusted 
with  the  care  of  putting  the  laws  in  execution. 
[  57  ]  Of  all  the  parts  of  a  law  the  most  efiectual  is  the  viri' 
dicatory.  For  it  is  but  lost  labour  to  say,  "  do  this,  mr  avoid 
"  tliaty*"  unless  we  also  declare,  "  this  shall  be  the  conae- 
^'quenoe  of  your  non-compliance.*'  We  must  therefore 
observe,  that  the  main  strength  and  force  of  a  law  consists 
in  the  penalty  annexed  to  it.  Herem  is  to  he  found  the 
principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  said  to  compel  and  oblige  ; 
not  that  by  any  natural  violence  they  constrain  a  man,  as  to 
render  it  impossible  for  him  to  act  otherwise  than  as  they 
direct,  which  is  the  strict  sense  of  obligation :  but  because, 
by  declaring  and  exhibiting  a  penalty  against  offenders,  they 
bring  it  to  pass  that  no  man  can  easily  choose  to  transgress 
tlie  law;  since,  by  reason  of  the  impending  correction, 
compliance  is  in  a  high  degree  preferable  to  disobedience. 
And,  even  where  rewards  are  proposed  as  well  as  punishments 
threatened,  the  obligation  of  the  law  seems  chiefly  to  consist 
in  the  penalty :  for  rewards,  in  their  nature,  can  only^fMiviMMfe 
and  aUuroi  nothing  is  eompuUory  but  punishment. 

It  is  true,  it  hath  been  holden,  and  very  justly,  by  the 
principal  of  our  ethical  writers,  that  human  laws  are  binding 
upon  mens*  consciences.   But  if  that  were  the  only  or  most 
forcible  obligation,  the  good  only  would  regard  the  laws, 
and  the  bad  would  set  them  at  defiance.    And,  true  as  this 
principle  is,  it  must  still  be  understood  with  some  restriction. 
It  holds,  I  apprehenil,  as  to  rigJits;  and  that,  when  the  law 
has  determined  the  field  to  belong  to  Titius,  it  is  matter  of 
S£prm»y  conscience  no  longer  to  withhold  or  to  invade  iU   So  also 
^aSl^pkt-     regard  to  natural  duties,  and  such  offences  as  are  maia  tis 
^*       8e :  here  we  are  bound  in  conscience,  because  we  are  bound 

y  Locle«  Hnin.  Und.  b.  2.  c.  31. 
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hy  superior  laws,  before  tlioee  human  laws  were  in  h&ng,  to 
peribnn  the  one  and  abstain  firom  tiie  other*  But  in  rdation 
to  those  hiws  which  enjoin  only  ^MMtliM  duihitmi  forbid  on! j 
such  things  as  are  not  mala  in  se  but  mala  prohihita  merelj, 

without  any  intermixture  of  moral  guilt,  annexing  a  penalty  [  58  ] 
of  non-compliance,  here  I  apprehend  conscience  is  no  farther 
concerned,  than  by  directing  a  submission  to  the  penalty,  in 
case  of  our  breach  of  those  laws  :  for  otherwise  the  multitude 
of  penal  laws  in  a  state  would  not  only  be  looked  upon  as  an 
impolitic,  but  would  also  be  a  ^ery  wicked  thing;  if  every 
such  law  were  a  snare  for  the  conscience  of  the  subject  But 
in  these  cases  the  altematiYe  is  offered  to  every  man ;  "  eitimr 
*•  abstun  from  this,  or  submit  to  such  a  penalQr  :**  and  his 
oonseienee  will  be  dear,  whichever  side  of  the  alternative  he 
thinks  proper  to  embrace.  Thus,  by  the  recent  statute  for 
preserving  the  game,'  a  penalty  is  denonneed  against  every 
person  that  kills  a  partridge  between  the  first  of  February 
and  the  first  of  September  in  every  year.*  And  so  too,  by 
other  statutes,  pecuniary  penalties  were  inflicted  for  not 
performing  statute-work  on  the  public  roads,  and  for  in- 
numerable other  positive  misdemeanors.  Now  these  prohi- 
bitory laws  do  not  make  the  transgression  a  moral  oflence,  or 
sin :  the  only  obligation  in  conscience  is  to  submit  to  the 
penalty,  if  levied.  It  must  however  be  observed,  that  we 
are  here  speaking  of  laws  that  are  simply  and  purely  penal, 
where  the  thing  ibrfaidden  or  enjoined  is  wholly  a  matter  of 
indiSerence,  and  where  the  penalty  inflieled  is  an  adequate 
compensation  for  the  civil  inconvenience  supposed  to  arise 
firom  the  offence.  But  where  disobedience  to  the  law  involves 
in  it  also  any  degree  of  public  mischief  or  private  injury, 
there  it  falls  within  our  former  distinction,  and  is  also  an 
offence  against  conscience.^ 

I  have  now  gone  through  the  definition  laid  down  of  a 
municipal  law ;  and  have  shewn  that  it  is  ''a  rule — of  civil 

■  1  &  2  W«.  4,  c.  7,  §.  8.  naltles  having  b«en  repealed . 

■  By  the  54  Geo.  3,  c.  96,  54  Lex  pure  poenalis  obUgat  tantum 
Geo.  3,  c.  108.  §.  1.,  5  &  6  Wm.  4.  ad  poenam,  non  item  ad  culpam :  Us 
c.  76,  §.14,  some  of  the  other  in-  poenalis  mixta  et  ad  culpam  obligat,  et 
ftauceA  ohgiaally  mentioned  by  BIack>  ad  poenam*  (Sandenon  d»  cpMCimf* 
iloM  can  so  longer  be  i^ven,  the  pe-  obi^t.  pra*L  tUL    17. 34.) 
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i«  conduct — fneiciibed — by  the  sttpceme  power  In  a  9lale^ 

[  59  ]     eommanding  whatsis  right,  and  prohibiting  what u  wrong  i** 
in  the  explication  of  which  I  have  endeavoured  to  interweave 

a  few  useful  principles,  concerning  the  nature  of  civil  govern- 
ment, and  tiie  obligation  of  human  laws.    Before  I  conclude 
this  section,  it  may  not  be  amiss  to  add  a  few  observations 
concerning  tlie  interpretation  of  laws. 
Mode  of        When  anv  doubt  arose  upon  the  construction  of  the  Ro- 

Interpret-  -  *^ 

nraiinr^  man  law8«  the  usage  was  to  state  the  case  to  the  emperor  in 
writing,  and  take  bis  opinion  upon  it.  This  was  certainly  a 
bad  method  of  interpretation.  To  interrogate  the  legislar 
tore  to  decide  particular  diputes,  is  not  only  endless^  but 
affords  great  room  for  partiality  and  oppression*  The 
answers  of  the  emperor  were  called  his  rescripts,  and  these 
had  in  succeeding  cases  the  force  of  perpetual  laws ;  though 
they  ought  to  be  carefully  distinguished,  by  every  rational 
civilian,  from  those  general  constitutions,  which  had  only  the 
nature  of  things  for  their  guide.  The  emperor  Macrinus, 
as  his  historian  Capitol inus  informs  us,  had  once  resolved 
to  abolish  these  rescripts,  and  retain  only  the  general  edicts; 
be  could  not  bear  that  the  hasty  and  crude  answers  of  such 
princes  as  Com  modus  and  Caracalla  should  be  reverenced 
as  laws.  B ut  J ustinian  thoiight  otherwise/^  and  he  has  pre- 
served them  all.  In  like  manner  the  canon  law^  or  decrelal 
epistles  of  the  popes^  are  all  of  them  rescripts  m  the  stridesl 
«ense.  Contrary  to  all  true  forms  of  reasoning,  they  argue 
from  particulars  to  generals. 

Rules  forin-     The  fairest  and  most  rational  method  to  interpret  the  will 

EnSSfcT*  of  the  legislator,  is  by  exploring  his  intentions  at  the  time 
when  the  law  was  made,  by  sig?M  the  most  natural  and  pro- 
bable. And  these  signs  are  either  the  words,  the  context, 
the  subject-matter,  the  effects  and  consequence,  or  the  spirit 
and  reason  of  the  law.  Let  us  take  a  short  view  of  them  alL 

wjjjjjtoj*  U  Words  are  generally  to  be  understood  in  their  usual 
and  moat  known  signification :  not  so  much  regarding  the 

fication.     propriety  of  grammar,  as  their  general  and  popular  vne. 
1^1  Thus  the  kw  mentioned  by  Pufibndorf,*^  whkh  fiirbad  a 
layman  to  lojf  handt  on  a  priest,  was  adjudged  to  extend  to 
him,  who  had  hurt  a  priest  with  a  weapon.   Again ;  terms 

*  Jnsul.2,6,  *  L.  of  N.  and  1^.6. 12.  3. 
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art,  or  teehnteal  temis,  ntatt  be  taken  wcmri&ng  to  the 

acceptation  of  the  learned  in  each  art,  trade,  and  science. 
So  in  the  act  of  settlement,  where  the  crown  of  England  is 
limited  "to  the  princess  Sophia,  and  the  heirs  of  her  body, 
being  protestants,"  it  becomes  necessary  to  call  in  the  as- 
sistance of  lawyers,  to  ascertain  the  precise  idea  of  the 
words  **  heirs  of  her  body;''  which  in  legal  sense  comprise 
only  her  lineal  descendants. 

2*  If  words  happen  to  be  still  dubious,  we  may  establish  j^^JJJ^, 
tiieir  tneaning  from  the  eonieasi;  with  which  it  may  beof**«^ 
Btngular  use  to  compare  a  word,  or  a  sentence,  whenever  they 
tae  ambiguous,  equiyocal,  or  intricate.  Thus  the  proeme, 
or  preamble,  is  often  called  in  to  help  the  construction  of  an 
act  of  parliament.  Of  the  same  nature  and  use  is  the  com- 
parison of  a  law  with  other  laws,  that  are  made  by  the  same 
legislator,  that  have  some  affinity  with  the  subject,  or  that 
expressly  relate  to  the  same  point.  Thus,  when  the  law  of 
England  declares  murder  to  be  felony  without  benefit  of 
clergy,  we  must  resort  to  the  same  law  of  England  to  learn 
what  tht  benefit  of  deigy  is :  and  when  the  common  law 
censures  simoniacal  contracts,'  it  affords  great  light  to  the  sub- 
jeeltocoQsider  whadthe  eanoii  law  has  adjudged  to  beahnony. 

^  At'to  the  ni^f99^^matUr,  words  are  always  to  be  mt-  as  to  the 
teatood  aa  having  a  regard  thereto ;  for  diat  is  always  sup-  u!?^  "^^ 
posed  to  be  in  the  eye  of  the  legislator,  and  all  his  expres* 
sions  directed  to  that  end.  Thus,  when  a  law  of  our  Edward 
III.  forbids  all  ecclesiastical  persons  to  purchase  provisiotis 
at  Rome,  it  might  seem  to  prohibit  the  buying  of  grain  and 
other  victual ;  but  when  we  consider  that  tlie  statute  was 
made  to  repress  the  usurpations  of  the  papal  see,  and  that 
the  nominations  to  benefices  by  the  pope  were  called  pro^  [  61  ] 
eftsiHU,  we  shall  see  that  the  restraint  is  intended  to  be  laid 
upon  such  provisions  only. 

4u  Aa  to  the  ^wtt  and  eotueptsnee,  the  rule  is,  that  Astoth^ar- 
where  wofda  bear  ehher  none,  or  a  very  absurd  signiilcfttion, 
if  literally  understood,  we  must  a  little  deviate  from  the  re- 
ceived sense  of  them.  Therefore  the  Bolognian  law,  men- 
tioned by  Puffendorf,®  which  enacted  that  w  hoever  drew 
blood  in  the  streets  should  be  punished  with  the  utmost 

•  I.  5.  c.  12.  §.  8. 
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aeveri^/  was  hdd  after  a  kmg  debate  nol  to  extend  to  die 
Burgeooi  who  opened  the  ?eui  of  a  penoa  that  fell  down  » 
the  street  with  a  fit. 
ibitoaw^  S,  Bttty  lastly,  the  most  uniyersal  and  eflectual  way  of 
ttuiL  discovering  the  true  meaning  of  a  law,  when  the  words  are 
dubious,  is~by  considering  the  reason  and  spirit  of  it;  or 
the  cause  which  moved  the  legislator  to  enact  it.  For  when 
this  reason  ceases,  the  law  itself  ought  Hkewise  to  cease 
with  it.  An  instance  of  this  is  given  in  a  case  put  by  Cicero, 
or  whoever  was  the  author  of  the  treatise  inscribed  to  He- 
rennius.'  There  was  a  law,  that  those  who  in  a  storm  for- 
sook the  ship  should  forfeit  all  property  therein;  and  that  the 
ship  and  lading  should  belong  entirely  to  those  who  staid  in 
it.  In  a  dangerous  tempest  all  the  marinets  forsook  the  shii^ 
except  only  one  sick  passenger,  who  by  reesonof  his  disease 
was  unable  to  get  out  and  escape.  By  chance  the  ship  cam^ 
safe  to  port  The  sick  man  kept  possession,  and  daimed 
the  benefit  of  the  law.  Now  here  all  the  learned  agree, 
that  the  sick  man  is  not  within  the  reason  of  the  law ;  for 
the  reason  of  making  it  was,  to  give  encouragement  to  such 
as  should  venture  their  lives  to  save  the  vessel :  but  this  is 
a  merit,  which  he  could  never  pretend  to,  who  neither  staid 
in  the  ship  upon  that  account^  nor  contributed  any  thing  to 
it*s  preservation. 

Hence^eq^u  From  tlus  mctliod  of  interpreting  laws,  by  the  reason  of 
tybasar  n.  ^|^^  aiiscs  whst  WO  csll  eputiff  whlch  is  thus  defined  by 
Grotins,f  "  the  correction  of  that^  wherein  the  law  (by  ren- 
"  son  of  it*s  universality)  is  deficient.**  For  since  in  laws 
[  6S  ]  all  cases  cannot  be  foreseen  or  expressed,  it  is  necessary, 
that  when  the  general  decrees  of  the  law  come  to  be  applied 
to  particular  cases,  there  should  be  somewhere  a  power 
vested  of  defining  those  circumstances,  which  (had  they 
been  foreseen)  the  legislator  himself  would  have  expressed. 
And  these  are  the  cases,  which,  according  to  Grotius,  **  lex 
**  non  exacte  definit,  sed  arhitrio  boni  viri  permittit.** 

Equity  thus  depending,  essentially,  upon  the  particular 
circumstances  of  each  individual  case,  there  can,  in  the  general 
sense  of  the  word,  (although  this  must  not  be  understood  as 
applicable  to  equiQr»  as  adminstered  in  our  equity  courts ;  fiv 
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here,  at  Bladcstone  bimielf*  lays,  the  ijaleni  is  kboared, 
**  eomiected  tyitem,  governed  hj  estabKehed  fules»  and  bound 
down  by  precedentsftom  whicb  they  do  notdepaiti  aUhougb 
die  reason  of  some  of  them  may  perhaps  be  liable  to  ob- 
jection,**) be  no  established  rules  and  fixed  precepts  of 
equity  laid  down,  without  destroying  it's  very  essence,  and 
reducing  it  to  a  positive  law.  And,  on  the  other  hand,  the 
liberty  of  considering  all  cases  in  an  equitable  light  must 
not  be  indulged  too  far ;  lest  thereby  we  destroy  all  law, 
and  leave  the  decision  of  every  question  entirely  in  the 
breast  of  the  judge.  And  laWf  widiout  equity,  though  hard 
and  ^Bsagreeable,  is  much  moredesirable  for  the  public  good, 
tiuui  equity  without  law:  which  would  nud^  every  judge  a 
legislator,  and  introduce  most  infinite  cunfiiskms  as  there 
would  then  be  almost  as  many  dilferent  rules  of  action  laid 
down  in  our  courts,  as  there  are  difierences  of  capacity  and 
sentiment  in  the  human  mind. 

*  8  OiBua»c*  97*  pb  4SS» 
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SECTION  THE  THIRD. 


OF  THB  LAWS  OF  ENGLAND. 


Municipal 
law 

«f 


hue  rum  scripta 
or  Qommon  Uw. 


Lex  scripta 
or  statate  Uw. 


1.  General  customs. 

2.  Particular  cuatoms. 
9.  Ceitampopiilitrlain;* 


^Cml  law. 
C  Canon  lair. 


£63] 

pal  law  la 

divided  iolo 
lex  turn 
9cripta,  or 
common 
law,  and  lea 
tcripta,  or 
statuta  ~ 
fa*  MM 

§et1pt»€ir 
comnm 
law. 


The  municipal  law  of  England,  or  the  rule  of  civil  con- 
duct prescribed  to  the  inhabitants  of  this  kingdom,  may 
with  sufficient  propriety  be  divided  into  two  idods ;  the  lex 
non  scripta,  the  unwritten  or  eonmon  law;  and  the  lem 
scripta,  the  written  or  Btatote  law. 

The  iex  non  scripia,  or  unwritten  law,  indades  not  only 
ffenerai custom^  or  the  common  law  {ffopcrly  so  called;  but 
also  the  parHeular  customs  of  certain  parts  of  the  kingdom ; 
and  likewise  those  particular  lows,  that  are  by  custom 
observed  only  in  certain  courts  and  jurisdictions. 

When  I  call  these  parts  of  our  law  iec^es  non  scriptce,  I 
would  not  be  understood  as  if  all  those  laws  were  at  present 
merely  oral,  or  communicated  from  the  former  ages  to  the 
present  solely  by  word  of  mouth.  It  is  true  inrlcod  that,  in 
the  profound  ignorance  of  letters  which  formerly  overspread 
the  whole  western  world,  all  laws  were  entirely  traditional ; 
for  this  plain  reason,  because  the  nations  among  which  they 
prevailed  had  but  little  idea  of  writing.  Thus  the  British 
as  well  as  the  Gallic  druids  committed  all  their  laws  as  well 
as  learning  to  memory;*  and  it  is  said  d  the  primitive 
Saxons  here,  as  well  as  their  brethren  on  the  continenti  that 

*  Caes.  (it  b.  O.  lib.  G.  c.  13. 
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UffM  9ola  mtmoria  H  mm  retineiant,^  But,  with  us  alij*^ 
|iment»  the  monmnento  and  endenoet  of  our  l^gil  eustomt 
aie  contuned  in  ncords.of  the  ie?eral  oonrto  of  jtt8tioe» 
uilxKiluofTeportsand  judidd  deebionsy  andintlielreadM  [64] 
of  learned  lagea  of  the  profesiion,  preaerfcd  and  handed 
down  to  US  firom  die  timea  of  highest  antiquity.  However 
I  therefore  style  these  parts  of  our  law  le^es  non  scripUe, 
because  their  original  institution  and  authority  are  not  set 
down  in  writing,  as  acts  of  parliament  are,  but  they  receive 
their  binding  power,  and  the  force  of  laws,  by  long  and 
immemorial  usage,  and  by  their  universal  reception  through- 
out the  kingdom.  In  like  manner  as  Aulus  GcHius  defines 
the  jus  non  wcripiMm  to  be  that»  which  is  **  taeito  9i  iUiitraio 
*'  Aomumm  eowensu  et  morihu  exprenumT 

Our  andent  lawyers*  and  particolafly  Fortescue,®  insist  Antiiioit)  of 
with  abundanee  of  warmth*  that  these  customs  are  as  old  as  law.*^"^"*^ 
Che  primitiTe  Britons;  and  continued  down,  through  the 
several  mutations  of  government  and  inhabitants,  to  the 
present  time,  unchanged  and  unadulterated.  This  may  be 
the  case  as  to  some:  but  in  general,  as  Mr.  Selden  in  his 
notes  observes,  this  assertion  must  be  understood  with  many 
grains  of  allowance ;  and  ought  only  to  signify,  as  the  truth 
seems  to  l>e*  that  there  never  was  any  formal  exchange  of 
one  system  of  laws  for  another:  though  doubtless  by  the 
intemnxtnre  of  adventitious  nations,  the  Romans*  the  Piol8» 
the  Saxons*  the  Danes*  and  the  Nmoans^  they  must  hate 
insensiMy  introduced  and  incorporated  many  of  their  own 
enstoms  with  those  that  were  before  establbhed ;  thereby  in 
all  probability  improving  the  texture  and  wisdom  of  the 
whole,  by  the  accumulated  wisdom  of  divers  particular 
countries.  Our  laws,  saith  lord  Bacon,^  are  mixed  as  our 
language :  and,  as  our  language  is  so  much  the  richer,  the 
laws  are  the  more  complete. 

And  indeed  our  antiquaries  and  early  historians  do  all 
positively  assure  us,  that  our  body  of  laws  is  of  this  com- 
pounded nature.  For  they  tell  us*  that  in  the  time  of  Alfred  Alfred  s 
the  local  customs  of  the  several  provinces  of  the  kingdom 
were  grown  so  various*  that  he  found  it  expedient  to  compile 

i>  Speliii.GI.a63.  *c.l7.  <  SwlwpioponlioradigMU 
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his  dome-book,  or  liber  judkiaUt,  for  the  general  we  of  tilt 
[  65  ]  whole  kingdom.*  This  book  is  aaid  to  here  beoi  exteil  eo 
late  as  the  le^pi  of  ki^g  Edward  the  fyoartk,  hut  ia  now 
vnfortuiiately  loat  II  cOBtained^  we  nay  probably  soppeae^ 
the  principid  mazmia  <^  the  eoanoBOii  law,  die  peoaltiea 
misdemeanors,  and  the  fbrma  of  jedieial  prooeodmgt.  Hum 
much  may  at  least  be  collected  from  that  injunction  to  ob* 
serve  it,  which  we  find  in  the  laws  of  king  Edward  the 
elder,  the  son  of  Alfred. '  "  Omnibut  qui  reipubUccB  pro!' 
**  sunt  etiam  atque  etiam  mando,  ut  omnihm  eequos  se  prtB' 
**  beant  judicet,  perinde  ac  in  judidcUi  Ubro  {Saxonice, 
**  bom-beo)  §eriptum  habetur :  nec  quicquam  formidtaA 
**  quinjua  cowmnmu  (Saxcmee,  folquhsa)  otf^oo^ar  liftmfut 

But  the  emBtion  and  cstahUahnaeiit  of  the  Danea  io 
England,  whieh  followed  ioon  after,  introdaeed  new  ons^ 
tpmBb  and  caiiaed  this  eode  of  Alfred  ia  many  provinoea  to 
fidl  mto  disuse;  or  at  leaat  to  be  imxed  and  debased  willi 

other  laws  of  a  coarser  alloy.    So  that  about  the  beginning 
In  the  nth  eleventh  century,  there  were  three  principal  systems 

SJJJjyj^    of  laws,  prevailing  in  different  districts.    1.  The  Mercen-' 
JlSIf*'    Lage^  or  Mercian  laws,  which  were  observed  in  many  of 
ju^craM.        midland  counties,  and  those  bordering  on  the  principality 
of  Wales,  the  retreat  of  the  ancient  Britons ;  aod  therefore 
very  probably  intermixed  with  the  Brttiah  or  Druidicai 
9.  we»t.    customs.   ^.  The  West-Saxon-L^tt  or  laws  of  the  west 
«axei»  L«ge,  gazous,  which  obtained  in  the  counties  to  the  sooth  and 
west  of  the  island^  froBs  Kent  to  Devoodiinw  These  weie 
probably  much  the  lame  with  ihe  laws  of  Alfred  above-men* 
tioned,  being  the  mniucipal  law  of  the  fiur  most  eensidarahh 
part  of  his  dominions,  and  particularly  including  Berkshire, 
n.  Dome.     tlie  seat  of  his  peculiar  residence.    3.  The  Dane-Lage,  or 
Danish  law,  the  very  name  of  which  speaks  its  original 
and  composition.    This  was  principally  maintained  in  the 
rest  of  the  midland  counties,  and  also  on  the  eastern  coast, 
the  part  most  exposed  to  the  visits  of  tbut  piratical  people* 

•  Mr.  Hallam,  however,  calls  it  a  ages.  ch.  viii.  p.  1.    See  also  Turntr'^ 

loose  report  of  late  writers  that  Alfred  Hist.  oJ'AngU  Sax,  b.  v.  ch,  6, 
eomiiiMI  any  genenl  code  for  the       '  e.  I. 
^jnmnmmt  of  hit  Ungdmn.  Middf 
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As  Irt  ifae  wf  nofdieni  proviaeei,  they  were  et  that  time 
wider«  durtmct  goTemfiieiit.t 

Out  of  these  three  laws,  Roger  Hoveden^  and  Retnilplittfl  [  66  ] 

Cestrensis*  inform  us,  king  Edward  the  confessor  extracted  JJiJjS? 
one  uniform  law  or  digest  of  laws,  to  be  observed  through-  elSiSSSi* 
out  the  whole  kingdom;  though  Hoveden  and  the  author  JJJJ**' 
of  an  old  manuscript  chronicle^  assure  us  likewise,  that  this 
work  was  projected  and  begun  by  his  grandfather  king 
Edgar*   And  indeed  a  general  digest  of  the  same  nature 
Ina  been  constantly  found  expedient,  and  therefore  put  in 
pmtioe  by  other  giMt  naftieiis^  which  were  Ibnned  hem  an 
iaaenUage  ef  Mtlle  provinoea,  governed  by  peettllar  enatone. 
Aa  m  Bwtngaly  under  kii^  Bdweidy  about  the  beginning  of 
the  fifteenth  century:^  in  Spain,  under  Alonso  X»  who 
alKwt  the  year  1200  exeeoted  the  plan  of  his  fiifther  8t 
Ferdinand,  and  collected  all  the  provincial  customs  into  one 
uniform  law,  in  the  celebrated  code  entitled  las  pariidas : 
and  in  Sweden,  about  the  same  ajra;  when  a  universal  body 
of  common  law  was  compiled  out  of  the  particular  customs 
established  by  the  laghmen  of  every  province,  and  entitled 
the  lafuTs  loffh,  being  anaiogoui  to  the  ooeiion  law  of 
England.^ 

Both  tbeaenndertakingay  of  king  Bdgar  and  Edward  the 
ceHfeaaor,  aeem  to  have  been  no  more  than  «  new  edition, 
or  fimb  promulgation,  of  AKfred*8  oode  or  dome-boolc,  with 
anoli  addiliotts  and  improveoMnta  aa  the  experienee  of  a 
ocBtury  and  an  half  had  suggested.  For  Alfred  is  generany 
styled  by  the  same  historians  the  legum  AngUcanarum  con- 
diioTy  as  Edward  the  confessor  is  the  restitutor.  These 
however  are  the  laws  which  our  histories  so  oflen  mention 
under  the  name  of  the  laws  of  Edward  the  confessor ;  which 
our  ancestors  struggled  so  hardly  to  maintain,  under  the 
first  princes  of  the  Norman  line ;  and  which  subsequent 
princes  so  frequently  promised  to  keep  and  restore,  as  the 
moat  popular  aet  they  could  do,  when  pressed  by  foteign 
cneisendea  or  domestio  disoontents*  These  are  the  laws, 

>  Hal.  Hist  5&  >  Mod.  Un.  Hist.  Iiii.  186. 

•»  in  Hen.  II.  "  Jfrid.  xx.  21 1. 

»  in  Edw.  Confeifor.  •  JWd,  »xui.  21,  68. 

^  in  Seld.  ad  Eadmer.  6. 
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[  67  ]  that  so  vigorously  withstood  the  repeated  atteeka  of  the  civil 
law;  which  ettabliahed  in  the  twelfth  century  a  new  Roman 
empire  over  most  of  the  atatea  of  the  continent:  atalet  that 
have  lost)  and  perhaps  upon  that  account^  their  political 
liberties;  whfle  the  free  constitution  of  England,  perhaps 
upon  the  same  account,  has  been  rather  improved  than  de- 
based. These,  in  short,  are  the  laws  which  gave  rise  and 
original  to  that  collection  of  maxims  and  customs^  which  is  ^ 
now  known  by  the  name  of  the  common  law,  A  name 
either  given  to  it,  in  contradistinction  to  other  laws,  as  the 
statute  law,  the  civil  law,  the  law  merchant,  and  the  like ; 
or»  more  probably,  as  a  law  common  to  all  the  realm,  the 
ju»  commime  Cft  foUhrigM  mentioned  by  king  Edward  the 
elder,  after  the  abolition  of  the  several  provUictal  enstoma 
and  particular  laws  before-mentioned. 

But  though  this  is  the  most  likely  fimndaftion  of  thb 
collection  of  maxims  and  enstoms,  yet  the  maxims  and  cn»- 
toms,  so  collected,  are  of  higher  antiquity  than  memory  or 
history  can  reach :  nothing  being  more  difficult  than  to 
ascertain  the  precise  beginning  and  first  spring  of  an  antient 
^  and  long  established  custom.  Whence  it  is,  that  in  our  law, 
S^JiiiSk  goodness  of  a  custom  depends  upon  its  having  been  used 
time  oat  of  mind,  so  far  as  the  nature  of  the  case  makes  it 
reasonable ;  or,  in  the  solenmity  of  omc  l^al  phrase,  tiaift 
whereof  the  memory  of  man  runneth  not  to  the  contrary* 
This  it  is  that  gives  it  its  weight  and  authority  t  and  of  thla 
nature  are  the  maxims  and  customs  which  cosqpose  the 
common  law,  or  hx  mn  msripta,  of  th»  kingdom, 
^n'i^'ia  unwritten,  or  common,  law  is  properly  distinguish* 

JbSS"?!?^'  able  into  three  kinds:  1.  General  customs;  which  are  the 
ilistoms^a,  universal  rule  of  the  whole  kingdom,  and  form  the  common 
SffSy    law,  in  its  stricter  and  more  usual  signification.    2.  Particu- 
SSnpaSra-  lar  customs ;  which  for  the  most  part  affect  only  the  inhabi- 
tants  of  particular  districts.    3.  Certain  particular  laws; 
which  by  custom  are  adopted  and  used  by  acme  particalar 
courts,  of  pretty  general  and  exienwve  jurisdictioD* 
[  68  ]     I*  As  to  general  customs,  or  the  common  law,  properly 
cuituu^*^^  so  called ;  this  is  that  law,  by  which  proceeedings  and  deter- 
minations in  the  king's  ordinary  courts  of  justice  are  guided 
and  directed.   This,  for  the  most  part,  settles  the  course  in 
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which  lands  descend  by  inheritanoe ;  the  manner  and  form 
of  acquiring  and  transferriiq^  property ;  the  solemnities  and 
obligatiiifi  of  contracts ;  the  rules  of  expoundug  wills,  deeds, 
and  acts  of  parliaiDent;  the  reiqpective  resoedies  of  civil  iiytt- 
nea;  die  aevesal  species  of  temporal  offences,  with  the  man- 
ner and  degree  of  punishment ;  and  im  infinite  nmnber  of 
minater  particulars,  which  diffhse  themselves  as  extensively 
as  the  ordinary  distribution  of  common  justice  requires. 
I'hus,  tor  example,  that  there  shall  be  four  superior  courts 
of  record  ;  the  chancery,  the  king's  bench,  the  common  pleas, 
and  the  exchequer ; — that  the  eldest  son  alone  is  heir  to  his 
ancestor ; — that  property  may  be  acquired  and  transferred  by 
writing; — that  a  deed  is  of  no  validity  unless  sealed  and 
delivered : — that  wills  shall  be  construed  more  favourably, 
and  deeds  more  strictly  ;-*-that  money  lent  upon  bond  is  le** 
oovemhle  by  action  of  debt ; — ^tfaat  breaking  the  public  peace 
ia  an  oflfenee^  and  punishable  by  fine  and  imprisonment; — 
all  diese  are  doctrines  that  are  not  set  down  in  any  written 
statute  or  ordinance,  but  depend  merely  upon  immmorial 
usage,  that  is,  upon  common  law,  for  their  support. 

Some  have  divided  the  common  law  into  two  principal  common 
grounds  or  foundations:  1.  Established  customs;  such  a8vided.bat' 
that,  where  tliere  are  three  brothers,  the  eldest  brother  shall 
be  heir  to  the  second,  in  exclusion  of  tlie  youngest:  and tom«,«ada. 

eiitabiliihtS 

2,  Established  rules  and  piaxims ;  as  that  the  king  can 
do  no  wrong,  that  no  man  shall  be  bound  to  accuse  him- 
*^  self,"  and  the  like.  But  I  take  these  to  be  one  and  the 
aane  thiug.  For  the  authority  of  these  maxims  rests  entirely 
upon  general  receptiou  and  usage:  and  the  only  method 
of  proving,  that  this  or  that  maxim  is  a  rule  of  the  common 
law,  is  by  shsfwing  that  it  hath  been  always  the  custom  to 
observe  it. 

But  here  a  very  natural,  and  very  material,  question  arises :  [  69  ] 
how  are  these  customs  or  maxims  to  be  known,  and  by  whom  ^IIS^ 
is  their  validity  to  be  determined  ?    The  answer  is,  by  the  o„'^by  J^JJ} 
judges  in  the  several  courts  of  justice.    They  are  the  deposi-  i^^^ 
tafiea  of  the  laws ;  the  living  ovafiles,  who  must  decide  in  all 
cases  of  doubt,  and  who  are  bound  by  an  oath  to  decide 
according  to  the  law  of  the  tod^   Their  knowledge  of  that 
law  is  derived  firom  experieaeeand  study ;  from  the  "  viginti 
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omonm  UtfnAraHmw^  irbich  Forteseue*  mentions  $  and 
from  being  long  personally  accustomed  to  tlie  jodieial  deci« 
sions  of  their  predecessors.  And  indeed  these  judicial  deci- 
sions are  the  principal  and  most  authoritative  evidence,  that 
can  be  given,  of  the  existence  of  such  a  custom  as  sliall  form 
whoBcjadg-  a  part  of  the  common  law^    The  judgment  itself,  and  all  the 

nieuts  arc          *  o  ' 

gj^jjjjdin  proceedings  previous  thereto,  are  carefully  registered  and 
'  preserved,  under  the  name  of  records^  in  public  repositories 
set  apart  for  that  particular  purpose ;  and  to  them  frequent 
recourse  is  had,  when  any  critical  question  arises,  in  the 
determination  of  which  former  precedents  mi^  give  light  or 
asnstance.  And  therefore,  even  so  early  as  the  Conquest,  we 
find  the   pngteritonm  memoria  eventarumT  redumedup  as 
one  of  the  chief  qualifications  of  those,  who  were  held  to  be 
UgUnu  putricB  opthne  ifuHfuH/*P  For  it  is  an'  estabHslied 
towedM°^"  ^^^^      abide  by  former  precedents,  where  the  same  points 
pnrmiiiiii  come  again  in  litigation ;  as  well  to  keep  the  scale  of  justice 
even  and  steady,  and  not  liable  to  waver  with  every  new 
judge's  opinion ;  as  also  because  the  law  in  that  case  being 
solemnly  declared  and  determined,  what  before  was  uncertain, 
and  perhaps  indifferent,  is  now  become  a  permanent  nile« 
which  it  is  not  in  the  breast  of  any  subsequent  judge  to  alter 
or  wy  from,  aecordii^  to  his  private  sentineBts:  he  being 
sworn  to  determbe*  not  aecordhig'to  his  own  private  jodg^ 
ment^  but  aocor^Bng  to  the  known  lawa  and  customs  of  die 
land;  not  ddegated  to  pronounce  a  new  Iaw»  bat  to  msin* 
tnn  and  expound  the  old  one.  Tet  this  rule  admits  of  lax- 
ception,  where  the  former  determination  is  most  evidently 
[  70  ]  contrary  to  reason  ;  much  more  if  it  be  clearly  contrary  to 
the  divine  law.    But  even  in  such  cases  the  subsequent 
judges  do  not  pretend  to  make  a  new  law,  but  to  vindicate 
the  old  one  from  misrepresentation.    For  if  it  be  found  that 
the  former  decision  is  manifestly  absurd  or  unjust,  it  is  de- 
dared,  not  that  such  a  sentence  was  bad  law,  but  that  it  was 
not  Imof  that  is,  that  it  is  not  the  established  custom  of  the 
realm,  as  has  been  erroneously  determined*  And  hence  it  is 
that  our  lawyers  are  with  justioe  so  copious  in  tfieir  enco> 
niums  on  the  reason  of  the  common  law ;  that  they  tell  us, 
that  the  law  is  the  periectbn  of  reason,  that  it  always  intends 

*ca|».8.  >  8atd.TBvinr<fTllli.c.e. 
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to  conform  thereto,  and  that  wluki  it  not  fetion  is  not  law* 
Not  Ibat  the  fMurtioilar  reason  of  eveiy  rule  in  the  law 
can  «t  this  distance  of  time  be  always  precisely  assigned ;  but 
it  is  sufficient  that  there  be  nothing  in  the  rule  flatly  contra- 
dictory to  reason,  and  then  the  law  will  presume  it  to  be  well 
founded.^  And  it  hath  been  an^cient  observation  in  the 
laws  of  England,  that  whenever  a  standing  rule  of  law,  of 
which  the  reason  perhaps  could  not  be  remembered  or  dis- 
cerned, hath  been  wantonly  broken  in  upon  by  statutes  or 
new  resolutions,  the  wisdom  of  the  rule  hath  in  the  end 
appeared  from  the  incoaveoiences,  that  .have  followed  the 
innovation. 

The  doctrine  of  the  law  then  is  this :  that  precedents  and  ^^^J^ 
rules  BHist  be  followed,  unless  flatly  absurd  or  unjust:  for 
though  their  reason  be  not  obvious  at  first  view,  yet  we  owe 
such  a  deftrenoe  to  former  tiraestssnotto  suppose  thai  they 
acted  wholly  without  consideration.  To  illustrate  this  doctrine 
by  examples.  It  had  been  determined,  time  out  of  mind, 
although  the  law  in  this  respect  has  lately  been  altered,''  that 
a  brother  of  the  half  blood  should  never  succeed  as  heir  to  the 
estate  of  his  half  brother,  but  it  should  rather  escheat  to  the 
king,  or  other  superior  lord.  Now  this  was  a  positive  law, 
fijud  and  eyiUbUshed  by  custom,  which  custom  is  evidenced 
by  jtidioiel  decisions;  and  therefore  could  never  be  departed 
from  by  any  modern  judge  without  a  breach  of  bis  oslh  and 
tbekw*  For  herein  there  was  nothing  repugnant  to  natural  [71] 
jttsdces  Uiov^  the  artificial  reasoo  of  it,  drawn  from  the 
foodal  Uw»  might  not  be  quite  obvioua  to  eveiy  body.  And 
therefore,  though  a  modem  judge,  on  account  of  a  supposed 
hardship  upon  the  half  brother,  might  wisli  it  had  been  other* 
wise  settled,  yet  it  was  not  in  his  power  to  alter  it;  the  best 
proof  of  which  is,  that  to  do  this  it  was  found  necessary  to  call 
in  the  aid  of  the  statute  law.  But  if  any  court  had  deter- 
mined, before  the  recent  alteration  of  this  rule,  that  an  elder 
brother  of  the  half  blood  might  enter  upon  and  seize  any 

Herein  agreeing  with  the  civil  inquiri  noti  oportet  -.  alioquin  tnuUa 

law,  Ff.  1.  3.  20,21.  "  Non  omnium,  *'  ex  Aw,  quae  certa  sunt,  iubvertuit^ 

**  ^uae  a  majoribus  noitrU  constituta  "  tur" 

-mmt,mi»f$dMf9lml,  ElUmr-,  '  S    4  Wm.  4.  c  lOS.  a.  9. 
**  <tMMf  §anm,  fiiM  eMMtitaimter, 
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lands  that  were  purebased  by  bis  younger  brother^  no  mb- 
seqiient  judges  would  have  serupled  to  deelsfe  that  such  prior 
detenmnation  was  nnjnst^  was  unreasonable,  and  tbefeibre 
was  nai  law*  So  that  the  kwf»  and  the  opMon  i^ihejudge^ 
are  not  always  convertible  terms,  or  one  and  the  sane  thing ; 
since  it  sometimes  may  happen,  that  the  judge  may  nMahe 
the  law.  It  must  however  be  admitted,  that  judges  have 
sometimes  felt  themselves  authorized,  although  chiefly  of  late 
years,  to  decide  contrary  to  the  weight  of  precedent.  Thus 
it  was  a  settled  doctrine  of  (he  courts  from  tlie  time  of 
Bracton  down  to  the  end  of  the  last  century,  that  a  person 
in  bare  possession  of  land,  might  convey  the  fee  simple  by 
making  a  feofiment,  a  principle  of  great  practical  importsnee. 
But  this  rule  was  disregarded  by  Lord  ifon^SsAi  and  treated 
as  inoonvenient,  and  his  opinion  has  been  supported  by  subse* 
but  as  a  ge.  ouont  judgos.'  Upou  the  whole,  however,  we  may  take  it  as 
a  general  role.  "  that  the  decMon.  of  ooiirt.  of  juMiee  an 
ofjiMtioe  **  the  evidence  of  what  is  common  law  :**  in  the  same  manner 
ortbecom.  as,  in  the  civil  law,  what  the  emperor  had  once  determined, 


was  to  serve  for  a  guide  for  the  future." 

The  decisions  therefore  of  courts  are  held  in  the  highest 
regard,  and  are  not  only  preserved  as  authentic  records  in 
the  treasuries  of  the  several  courts,  but  are  handed  out  to 
andtiMxan  public  view  in  the  numerous  volumes  of  rtporti  which  fur« 
down  in  t9'  mah  the  lawyer's  library.  These  rep(»rts  are  histories  of  the 
several  cases,  with  a  short  summary  of  the  prooeedSngB 
which  are  preserved  at  large  in  the  record,  the  avgmnents  on 
both  sides,  and  the  reasons  the  court  gave  for  its  judgment; 
taken  down  in  short  notes  by  persons  present  at  die  deter- 
mination.  And  these  serve  as  indexes  to,  and  also  to  ex* 

'  See  as  to  thi«,  Butler's  n.   Co.  211,  and  what  is  said  by  Lord  Eldon, 

l.itt.  330  b.  Taylor  v.  Horde,  1  Burr.  6  Dow,  112,  and  by  Lord  Tenterdm, 

60 ;   Doe  dem.  Maddock  v.  Lynes,  3  3  Bar.  &  Ad.  17. 

B.  2c  C.  388.   As  another  uutaace  in  *  "  <SV  imperiaUt  myeetat  euutam 

whieh  dM  wbo]«  itimm  of  pfeeedhalB  "  eegH^onaUttr  tumiiMntnt,  §t  par* 

hu  been  over-niled.  See  die  caie  of  "  tttti«  epmtiNif  OMuttfutit  amtienium 

Pgrrin  v.  Btdke,  4  Burr.  2579,  dis-  "  dixerit,  omnes  omnino  judicet,  qui 

cussed  with  the  greatest  learning  and  "  snft  nostro  imperio  simt,  srtanf  htmc 

ability  by  Mr.  Fearne,  in  his  work  on  "  esse  legem,  non  solum  illi  caumepro 

Contingent  Remainders,  p.  156,  et  seq.  "  qua  produeta  est,  sed  et  in  omnUnu 

See  alM,  as  to  this,  the  case  of  FJytcht  *  «*  MUhua,'*  C.  1. 14.  IS. 
v.  JMop  of  Ltmdas,  2  Bro.  P.  C. 
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•plain,  the  records ;  which  always  in  matters  of  consequmioe  J^^^JJ^ 
and  mcety,  the  jiklges  direct  to  be  flearcbed.  The  r^rta  SJ^J^JJ^ 
ave  extant  in  a  regolar  seriea  from  the  leign  of  kii^  Edward  ^""f^^^ 
the  second  induam;  and  from  his  time  to  that  of  Henry  ^^ly  j;;^*^ 


the  e%hth  were  taken  by  the  prothonotaries,  or  chief  scribes 
of  the  oomrt»  at  the  expense  of  the  crown ,  and  published  on* 
uuaUiff  whence  they  are  known  under  the  denomination  of 

[78] 

the  pear  books.  And  it  is  much  to  be  wished  that  this  bene- 
ficial custom  had,  under  proper  regulations,  been  continued 
to  this  day:  for,  though  kin*^  James  the  first  at  the  instance 
of  lord  Bacon  appointed  two  reporters^  with  a  handsome 
stipend  for  this  purpose*  yet  that  wise  institution  was  soon 
nc^ected;  and,  from  the  reign  of  Henry  the  eighth  to  the 
present  ^ime«  this  task  has  been  executed  by  many  private 
and  contempoiary  hands;  who  sometimes  through  haste 
and  inaoeuracy»  sometimes  through  mistake  and  want  of 
skill*  have  published  very  crude  and  imperfect  (perhaps 
contradictory)  accounts  of  one  and  the  same  determination. 
And  these  remarks  have  certainly  lost  none  of  their  force 
since  the  time  of  Blackstone,  the  number  of  our  reports 
having  increased  to  an  almost  innumerable  extent.  Some  of 
tlie  most  valuable  of  the  ancient  reports  are  those  published 
by  lord  chief  justice  Coke ;  a  man  of  infinite  learning  in  his 
profession,  though  not  a  little  infected  with  the  pedantry 
and  quaintness  of  the  times  he  lived  in,  which  i^pear 
strongly  in  all  his  works.  However  his  writings  are  so 
highly  esteemed*  that  they  aie  generally  cited  without  the 
author's  name.* 

Besides  these  reporters*  there  are  also  other  authors,  to  Ancient 
whom  great  veneration  and  respect  is  paid  by  the  students  of  ^^.^[^^ 
the  common  law.    Such  are  Glanvil  and  Bracton,  Britton  Mthorfty. 
and  Fieta*  Hengham  and  Littleton*  Statliam*  Brooke*  Fitz- 

*■  Pat,  15.  Jac,  I.  p.  18. 17  Rym.  princes,  in  whose  retga^i  the  cases  re- 
26.  pofted  b  hit  three  voIniiMs  were  4e- 


"  His  repom,  Car  inelaiice,  m  tefmiaed;  vis.  queen  Rliiabeth,  king 

ityled,a«r*          llersparit;  and ia  Junes,  and  king  Charles  the  first;  M 

4|QeCing  then  we  osaally  say,  I  or  2  well  as  by  the  number  of  each  volume. 

Rep.  not  1  or  2  Coke's  Rep.  as  in  For  sometimes  we  call  them  1,2,  and 

citing  other  authors.    The  reports  of  3  Cro.  hut  more  commonly  Cro.  £lix« 

judge  Croke  are  also  cited  in  a  pecu-  Cro.  Jac.  and  Cro.  Car. 
manner,  by  the  oune  of  thoie 
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herberty  and  Statindforde,  with  some  outers  of  ancient  date ; 
whose  treatises  are  cited  as  authority,  and  are  evidence  that 
cases  have  formerly  happened^  in  which  sueh  and  such 
points  were  determined,  whieh  are  now  become  settled  and 
first  principles.  One  c£  the  last  of  these  metfaodioBl  writers 
in  point  of  time,  whose  works  are  of  any  intrinsic  andiori^ 
in  the  courts  of  justice,  and  do  not  entirely  depend  on  the 

[78] 

strength  of  their  quotations  from  older  authors,  is  the  same 
cokcsinsu.  j^^^^^j  judge  we  have  just  mentioned,  sir  Edward  Coke  ; 


who  hath  written  four  volumes  of  institutes,  as  he  is  pleased 
to  call  them,  tliough  they  have  little  of  the  institutional 
method  to  warrant  such  a  title.  The  first  volume  is  a  very 
extensive  comment  upon  a  little  excellent  treatise  of  tenures, 
compiled  by  judge  Littleton  in  the  reign  of  Edward  the 
fourth.  This  comment  is  a  rich  mine  of  valuable  common 
law  learning,  collected  and  heaped  together  from  the  ancient 
reports  and  year  books,  bnt  greatly  defeeti?e  in  mediod.^ 
The  second  Tolume  is  a  comment  upon  many  M  acts  of 
parliament,  without  any  systematicai  order  $  the  third  a 
more  methodical  treatise  of  the  pleas  of  the  crown  |  and  the 
fourth  an  account  of  the  several  species  of  courts.* 

And  thus  much  for  the  first  ground  and  chief  comer 
stone  of  the  laws  of  England,  which  is  general  immemorial 
custom,  or  common  law,  from  time  to  time  declared  in  the 
decisions  of  the  courts  of  justice  :  which  decisions  are  pre- 
served among  our  public  records,  explained  in  our  reports, 
and  digested  for  general  use  in  the  authoritative  writings  of 
the  venerable  sages  of  the  law. 
The  Roman  law,  as  practised  in  the  times  of  its  liberty, 
S^tocw.  ^  great  regard  to  custom ;  but  not  so  much  as  our 

law :  it  only  then  adopting  it,  when  the  written  law  was  de- 
ficient Though  the  reasons  alleged  in  the  digest'  wUl 
fiilly  justify  our  practice,  in  making  it  of  equal  autiiority 
with,  when  it  is  not  contradicted  by,  the  written  law.  "  For 


"  It  is  usually  cited  either  by  the 
name  of  Co.  Litu  or  as  i  Inst. 

*  TlieMaraeiledai8,S,or4lBit. 
widuHit  aay  ft«lhoff^  none.  An  lioiio- 
nry  distioctioa,  which,  we  observe,  it 
pftid  to  the  works  of  no  other  writer ; 


the  generality  of  reports  and  other 
tracts  being  quoted  in  the  name  of  tte 
compiler,  at  2  Ventriib  4  Leomf4t  1 
ffidadhii  and  the  like, 
y  jy.1.8.82. 
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tkatBf  atjgi  JvlimiMy  die  written  law  binds  us  for  no  other 
reason  Init  lieeattse  it  is  approved  by  the  judgment  of  the 
"  people,  therefore  those  laws  which  the  people  have  ap- 
proved  without  writing  ought  also  to  bind  e?ery  body* 
"  For  where  is  the  diflferenoe,  whether  the  people  declare 
**  their  assent  to  a  law  by  suffrage,  or  by  a  uniform  course  [  74  ] 

of  acting  accordingly?"  Thus  did  they  reason  while 
Rome  iiad  some  remains  of  her  freedom  :  but,  when  the  im- 
perial tyranny  came  to  be  fully  established,  the  civil  laws 
speak  a  very  different  language.  "  Quod  principi  placuU 
**  legis  hahet  vigorem,  cum  populus  ei  et  in  eum  omne  suum 
imperium  et  potestatem  confer at^*  says  Ulpian.*^  "  Im- 
f&rator  9oIum  et  condttitr  ei  mtwfru  iagfu  tmMmatm^ 
says  the  code  ;^  and  agaiui  ^  merUegU  nukw  Bit  fvsMi^ 
**  prineif^U  oMeri***^  And  indeed  it  is  one  of  the  charao- 
Isristac  nudes  of  English  Itberty,  that  onr  comnicm  law  de- 
pends upon eustonii  which  carries  this  internal  evidence  of 
iivedoas  along  with  it,  it  probal^  was  inlfoduoed 
by  the  voluntary  consent  of  the  people. 

II.  The  second  branch  of  the  unwritten  laws  oi  Sngland  u.  puuea* 
are  particular  customs,  or  laws  which  affect  only  the  ioha* cortonw. 
bitants  of  particular  districts. 

These  particular  customs,  or  some  of  them,  are  without 
doubt  the  remains  of  that  multitude  of  local  oustoms  before- 
nwntioned,  out  of  which  the  common  law,  as  it  now  stands, 
was  collected  at  first  by  king  Alfrsdf  and  afterwards  by  king 
£4gar  and  Edward  die  confessor:  each  district  mutually 
sacrificing  some  of  its  own  special  usages,  in  order  that  the 
whole  kingdom  might  enjoy  the  benefit  of  one  uniform  and 
universal  system  of  laws.  But»  for  reMons  that  have  been 
now  long  forgotten,  particular  counties,  cities,  towns,  ma- 
nors, and  lordships,  were  very  early  indulged  with  the  privi- 
lege of  abiding  by  their  own  customs,  in  contradistinction  to 
the  rest  of  the  nation  at  large  :  which  privilege  is  confirmed 
to  them  by  several  acts  of  parliament.* 

Such  is  the  custom  of  gavelkind  in  Kent  and  some  other  as  gavel. 

kind  in 

parts  of  the  kingdom  (though  perhaps  it  was  also  general  till  Keat. 

^  Ff,  1. 4. 1.  '  Mag,  Chart.  9  Htn.  m.  e.  9.— 

*  C.  1. 14. 12.  1  Edw.  III.  St.  2.  c.  9.— 14  Edw.  Ill, 

k  C.  1.  S3. 5.  it*  2.  c.  l^Kui  2  li«n.  IV.  c,  I, 

^  P 
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the  Norman  conquest)  which  ordams^  among  other 
[  75  ]  that  not  the  eldest  son  only  of  the  fiither  shall  suooeed  to 
his  inheritance,  but  all  the  sons  alike:  and  that*  thoui^  the 
ancestor  be  attainted  and  hanged,  yet  the  heir  shall  suooeed 
to  his  estate,  without  any  escheat  to  the  lord* — Such  is  the 
custom  that  prevails  in  dWers  ancient  boroughs,  and  there- 
Uj^^-    fore  called  borough-english,  that  the  youngest  son  shall  in- 
herit the  estate,  in  preference  to  all  his  elder  brothers. — 
Such  is  the  custom  in  other  boroughs  tliat  a  widow  shall  be 
SSiEj*^   entitled,  for  her  dower,  to  all  her  husband's  lands;  whereas  at 
cSSSS^        common  law  she  shall  be  endowed  of  one-third  part  only. 
— Such  also  are  the  special  and  particular  customs  of  ma- 
nors, of  which  every  one  has  more  or  less,  and  which  bind 
all  the  copyhold  and  customary  tenants  that  hold  of  the 
said  manors* — Such  likewise  is  the  custom  of  holding  divers 
inferior  courts,  with  power  of  trying  causes,  in  cities  and 
trading  towns ;  the  right  of  holding  which,  when  no  royal 
grant  can  be  shewn,  depends  entirely  upon  immemorial  and 
established  usage. — Sudi,  lastly,  are  many  particular  cus- 
toms within  the  city  of  London,  with  regard  to  trade,  ap- 
prentices, widows,  orphans,  and  a  variety  of  other  matters. 
All  these  are  contrary  to  the  general  law  of  the  land,  and 
are  good  only  by  special  usage:  though  the  customs  of  Lon- 
Desireto    dou  are  also  confirmed  by  act  of  parliament."*    It  is  here  to 
ttcttbMr  <mH-  be  observed,  however,  that  a  strong  desire  to  abolish  these  par- 


ticular customs  has  recently  been  expressed,  more  especially 
such  of  them  as  relate  to  the  law  of  property,  and  thus  to  render  • 
this  important  branch  of  our  law  more  certain  and  unifonn. 
Thus  it  is,  that  the  real  property  commissionflrB*^  hate  re- 
commended the  abolition  of  the  customs  of  gavettdnd  and 
borough-english,  and  a  bill  has  been  repeatedly  bfooght  in  ^ 
for  ike  purpose,  and  by  tbe  late  mnmcipal  corporation  act/> 
all  exdosife  rights  of  trading  claimed  by  the  custom  or 
bye-law  of  a  borough  are  abolished. 
Lermerea.  ^^"^  head  may  most  properly  be  referred  a  particular 

system  of  customs  used  only  among  one  set  of  the  king's 
subjects,  called  the  custom  of  merchants  or  lex  mercatoria: 
which,  however  different  from  the  general  rules  of  the  com- 

8  Rep.  126.    Cro.  Car.  347.  °  5  &  6  W.  4.  c.  76. ».  14, 

*  3rd  Real  Property  Report. 
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mon  law,  is  yet  ingrafted  into  it,  and  made  a  part  oCii^  be* 
ing  allowedy  for  the  benefit  of  tnide«  to  be  of  the  tttmoet 
VKfidity  in  all  oommereiBl  traaMCtions:  for  it  ii  a  maxim  of 
law,  that  "  euUibet  in  tmt  arte  endendnm  Ml***  And  here  pmcticc  or 
periiaps  we  may  also  ]^aoe  that  portion  of  our  law  which 
ariaia  from  the  usages  of  the  profenioa ;  the  moat  settled 
and  important  of  which  eondsts  in  what  is  called  the  pmo^ 
iiee  ef  eaiweyame§rt,  which  has.  been  fireqnently  reeogniied 
by  the  judges,  and  will  be  referred  to  and  held  bmding  in 
matters  within  its  province.*! 

The  rules  relating  to  particular  customs  regard  either  the 
proof  of  their  existence ;  their  legality  when  proved ;  or 
their  usual  method  of  allowance.  And  first  we  will  consider 
the  rules  of  proof. 

As  to  gavelkind,  and  borough-english,  the  law  takes   [  76  ] 
particular  notice  of  them,'^  and  there  is  no  occasion  to  prove  Jjjjj'j^ 
that  such  customs  actually  exist,  but  only  that  the  lands  in  cmtons. 
^pestion  are  subject  thereto.  All  other  private  customs  must 
be  particularly  pleaded,*  and  as  well  the  existence  of  such 
customs  must  be  shewn,  as  that  the  thing  in  dispute  is  with- 
intfae  custom  alleged*  The  trial  in  both  cases  (both  to  shew 
the  existence  of  the  custom,  as,  ''thatin  the  manor  of  Dale 
lands  shall  descend  only  to  the  heirs  male,  and  never  to  the 
hears  female;'*  and  also  to  shew    that  the  lands  in  ques- 
tion  are  within  that  manor^  is  by  a  jury  of  twelve  men, 
and  not  by  Ihe  judges ;  except  the  same  particular  custom 
has  been  before  tried,  determined,  and  recorded  in  the  same 
court.* 

The  customs  of  London  differ  from  all  others  in  point  of 
trial ;  for,  if  the  existence  of  the  custom  be  brought  in  ques- 
tion, it  shall  not  be  tried  by  a  jury,  but  by  certificate  firom 
the  lord  mayor  and  aldermen  by  the  mouth  of  their  recor- 
der,^ unless  it  be  such  a  custom  as  the  corporation  is  itself 
interested  in,  as  a  right  of  taking  toil,  &c,,  for  then  the  law 


*  Winch.  24. 

<  Per  Lord  Uardwicke,  1  T.  R. 
768.  And  aee  what  Lord  EMaa  ttijt, 
e  TTct.  184-5^  aad  in  1  Sqfd.  Vend. 
SOS^fld*  9* 

F 


»  Co.  Litt.  175. 

*  Litt,  265.  Clemtnt$  v.  Seuda- 
mart,  1  Sdk.  343* 

*  Dr.&St.l.ia 
"  Cro.Cw.  61& 
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pmaha  then  not  to  certify  on  their  own  behalf;^  and  if  a 
custom  has  once  been  certified  by  the  recorder,  the  judges 
will  take  notice  thereof  in  inture,  and  they  will  not  suffer 
it  to  be  certified  over  again.^ 
to  the  ic.  When  the  custom  is  actually  proved  to  esist,  the  next  in- 
SuiMB.  *  quiry  is  into  the  legaUiy  of  it ;  for,  if  it  is  not  a  good  cus- 
tom, it  ought  to  be  no  longer  used.  "Mahu  uhu  aftelifw- 
du9e»t**  is  an  established  maxim  of  the  law.'  To  make  a  . 
particular  costom  good,  the  following  are  necessary  re- 
quisites. 

RuiesMto.  !•  That  it  have  been  used  so  long,  that  the  memory  of 
man  runneth  not  to  the  contrary.  So  that,  if  any  one  can 
shew  the  beginning  of  it,  it  is  no  good  custom.  For  which 
[  77  ]  reason  no  custom  can  prevail  against  an  express  act  of  par- 
liament ;  since  the  statute  itself  is  a  proof  of  a  time  when 
such  a  custom  did  not  exist. y  But  certain  excei)tions  to  this 
rule  have  recently  been  made  by  statute.  Thus  it  was  for- 
merly necessaryt  in  claiming  a  right  of  way  or  of  common, 
or  an  exemption  from  tithes,  to  shew  that  such  rights  had 
been  cnjoyed|Or  such  exemption  had  existed  before  the  time 
of  legal  memory,  which  was  the  first  year  of  the  reign  of 
Richard  the  First*  but.  by  the  statutes*  to  which  I  allude, 
it  is  now  sufficient  to  shew  an  uninterrupted  evyoyment  for 
a  certain  number  of  years  to  establish  the  claims  of  this 
nature. 

It  must  have  been  coft^tfitMil.  Any  interruption  would 
cause  a  temporary  ceasing :  the  revival  gives  it  a  new  begin* 
ning,  which  will  be  within  time  of  memory,  and  tbeteupon 
the  custom  will  be  void.  But  this  must  be  understood  with 

regard  to  an  interruption  of  the  ri^/it ;  for  an  interruption  of 
the  poiisession  only,  for  ten  or  twenty  years,  will  not  destroy 
the  custom.*  As  if  the  inhabitants  of  a  parish  have  a 
customary  right  of  watering  their  cattle  at  a  certain  pool, 
the  custom  is  not  destroyed,  though  tliey  do  not  use  it  for 
ten  years ;  it  only  becomes  more  difficult  to  prove  :  but  if 

'  Hob.  85.  and  the  alteration  effected  by  tbem  in 

*  B^9U«ire  v.Hdu/cifiji, Doug.  363.  the  law  on  these  subjects,  see  tlie  PHn- 
"  Litt.  212,  4  Inst.  274.  ciplu  oj  the  Law  of  Rtal  Properly, 
y  Co.  Lilt.  Ua.  book  1.  chap.  2. 

•  3  &  8  W.  4. €.71. ftud 3& 8  W,       *  Co.  litt  114. 
4*  c.  100.  For  to  aocoont  of  which. 
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the  Hffki  be  any  how  discontiiiaed  for  a  day,  the  ciutom  is 
quite  at  an  eocL 

8.  It  mast  have  been  peaceable,  and  acquiesced  in ;  not 
subject  to  contention  and  dispute.^  For  as  customs  owe 
tfa«r  original  to  c<)mmon  consent,  their  being  iamemorially 
disputed,  either  at  kw  or  otherwise,  is  a  proof  that  sncfa 
consent  was  wanting. 

4,  Customs  must  be  reasonable  ;^  or  rather,  taken  nega- 
tively, they  must  not  be  unreasonable.  Which  is  not  al- 
ways, as  Sir  Edward  Coke  says,<i  to  be  understood  of  every 
unlearned  man's  reason,  but  of  artificial  and  legal  rea- 
son, warranted  by  authority  of  law.  Upon  which  account 
a  custom  may  be  good,  though  the  particular  reason  of  it 
cannot  be  assigned  ;  for  it  sutiiceth,  if  no  good  legal  reason 
can  be  assigned  against  it.  Thus  a  custom  in  a  parish,  that 
no  man  shall  put  his  beasts  into  the  common  till  the  third  of 
October,  would  be  good ;  and  yet  it  would  be  hard  to  shew 
the  reason  why  that  day  in  particular  is  fixed  upon,  rather 
than  the  day  before  or  after.  But  a  custom,  that  no  oattie 
shall  be  put  in  till  the  lord  of  tlie  manor  has  first  put  in  his, 
is  unreasonable,  and  therefore  bad:  for  peradventure  the 
lord  will  never  put  in  hb ;  and  then  the  tenants  will  lose  all 
their  profits.* 

5b  Customs  ought  to  be  cwimn,  A  custom,  that  lands  [  78  ] 
shall  descend  to  the  most  worthy  of  the  owner's  blood,  is 
^d;  for  how  shall  this  worth  be  determined  ?  but  a  custom 
to  descend  to  the  next  male  of  the  blood,  exclusive  of  fe- 
males, is  certain,  and  therefore  good.^  A  custom  to  pay  two 
pence  an  acre  in  lieu  of  tithes,  is  good;  but  to  pay  some- 
times two  pence  and  sometimes  three  pence,  as  the  occupier 
of  the  land  pleases,  is  bad  for  it's  uncertainty.  Yet  a  cus- 
tom to  pay  a  year's  improved  value  for  a  fine  on  a  copyhold 
estate,  is  good;  though  the  value  is  a  thing  uncertain:  for 
the  value  may  al»any  time  be  ascertained ;  and  the  maxim  of 
law  is,  id  cerium  est,  quod  certum  reddipotestm 

6.  Customs,  though  established  by  consent,  must  be 
(when  established)  eampulsorjff  and  not  left  to  the  option 

»  Co.  litt.  1 U.  •  Co.  Copyh.  §.  33. 

•  litt.  5. 313.  '  1  RolU  Abr.  565. 

*  1  iiiit.e3. 
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of  mry  man,  whether  he  will  use  them  or  no.  Therefore  a 
custom^  that  all  the  inhabitants  shall  be  rated  toward  the 
naintenaiioe  of  a  bridge,  will  be  goods  but  a  custom  that 
ereiy  man  Is  to  contribute  thereto  at  his  own  pleasure,  is 
idle  and  absurd,  and  indeed  no  custom  at  all* 

7.  Lastly,  ottstoms  must  be  0OfMM<»ii<  with  each  other:  one 
custom  cannot  be  set  up  in  opporition  to  another.  For  if 
both  are  really  costomsj  then  both  are  of  equal  antiquity, 
and  both  established  by  mutual  consent:  which  to  say  of 
contradictory  customs  is  absurd*  Therefore,  if  one  man 
prescribes  that  by  custom  he  has  a  right  to  have  windows 
looking  into  another's  garden;  the  other  cannot  claim  a 
right  by  custom  to  stop  up  or  obstruct  those  windows :  for 
these  two  contradictory  customs  cannot  both  be  good,  nor 
both  stand  together.  He  ought  rather  to  deny  the  existence 
of  the  former  custom.^ 

Next,  as  to  the  allowance  of  special  customs.  Customs, 
in  derogation  of  the  common  law,  must  be  construed  strictiy* 
Thus,  by  the  custom  of  gavelkind,  an  infant  of  fifteen  years 
[  79  ]  may  by  one  species  of  conveyance  (called  a  deed  of  feoffiosent) 
convey  away  his  lands  in  fee  simfde,  or  for  ever«  Yet  this 
custom  does  not  empower  him  to  use  any  other  conveyance, 
or  even  to  lease  them  for  seven  years:  for  the  custom  must 
be  strictly  pursued.  ^  And,  moreover,  all  special  customs 
vust  submit  to  the  kmg's  prerogative.  Therefore,  if  the 
king  purchases  lands  of  the  nature  of  gavelkind,  where  all 
the  sons  inherit  equally ;  yet,  upon  the  king's  demise,  bis 
eldest  son  shall  succeed  to  those  lands  alone.*  And  thus 
niueh  for  the  second  part  of  the  leges  non  scriptee,  or  those 
particular  customs  which  affect  particular  persons  or  dis* 
tricts  only. 

III.  certate     III.  The  third  branch  of  them  are  those  peculiar  laws, 
fiSSS^     which  by  custom  are  adopted  and  used  only  in  certain  pe- 
culiar courts  and  jurisdictions.   And  by  these  X  understand 
the  civil  and  canon  laws, 
aviiMid       It  may  seem  a  little  improper  at  first  view  to  rank  these 
laws  under  the  head  of  hgu  nofs  icnp^cB^  or  unwritten  laws, 

•  9  Hep.  58.   WigUtworth  v.  M.        »  Co.  Cop.  §.  34, 
imn,  Uoug.  190.  *  C<K  Lilt, 
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Meing  they  are  set  forth  by  authority  in  their  pandects, 
their  codes,  and  their  institutions ;  their  oonneils,  decrees* 
and  decretals;  and  enforeed  by  an  imaiense  number  of 
eipotUioitB*  decuuonsy  and  treatises  of  the  kamed  in  both 
hiaoches  of  the  law.   But  I  do  this,  after  the  ezaniple  of 
Sir  Matthew  Habyi  because  it  is  most  plaui«  that  it  is  not 
on  account  of  their  h^ng  wHUm  Um^  that  eiiber  the  csnon 
laWy  or  the  cWil  law»  have  any  obligation  within  this  king- 
dom: neither  do  their  force  and  efficscy  depend  upon  theur 
own  intrinsic  aodiority ;  which  is  the  case  of  our  written 
laws,  or  acts  of  parliauient.    They  bind  not  the  subjects  of 
England,  because  their  materials  were  collected  from  popes 
or  emj^erors  ;  were  digested  by  Justinian,  or  declared  to  be 
authentic  by  Gregory.    These  considerations  give  them  no 
authority  here:  for  the  legislature  of  England  doth  not, 
nor  ever  did,  recognize  any  foreign  power,  as  superior  or 
equal  to  it  in  this  kingdom;  or  as  having  the  right  to  give 
kw  to  any,  the  meanest,  of  its  subjects.  But  all  the  strength 
that  either  the  papal  or  imperial  laws  have  obtained  in  this  [  80  J 
realm  (or  indeed  in  any  other  kingdom  in  Europe,)  is  only 
because  they  hare  been  admitted  and  received  by  imme- 
morial usage  and  custom  in  some  psrticular  cases,  and  some 
particular  courts;  and  then  they  form  a  branch  of  the  hgei 
titm  seripia,  or  customary  laws:  or  else,  because  they  are 
in  some  other  cases  introduced  by  consent  of  parliament^ 
and  then  they  owe  their  validity  to  the  %st  sen^ples,  or 
statute  law«   This  is  expressly  declared  m  those  remarkable 
words  of  the  statnte  1S5  Henry  VIII.,  c  91,  addressed  to 
the  king's  royal  majesty. — *'  This  your  grace's  realm,  re- 
**  cognizing  no  superior  under  God  but  only  your  grace, 
**  hath  been  and  is  free  from  subjection  to  any  man's  laws, 
•*  but  only  to  such  as  have  been  devised,  made,  and  ordained 
•*  within  this  realm  for  the  wealth  of  the  same ;  or  to  such 
"  other  as,  by  sufierance  of  your  grace  and  your  progenitors, 
"  the  people  of  this  your  realm  have  taken  at  their  free 
"  liberty,  by  their  own  consent,  to  be  used  among  them  : 
"  and  have  bound  themselves  by  long  use  and  custom  to  the 
«  observance  of  the  same :  not  as  to  the  observance  of  the 
laws  of  any  foreign  prince,  potentatCi  or  prehte;  but  as 

i  HituC.L.c.3. 
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"  to  the  customed  and  ancient  laws  of  this  realm,  originally 
**  established  as  laws  of  the  same^  by  the  said  sufierancet 
"  consents,  and  custom ;  and  none  otherwise.** 
aviiiaw.  By  the  civil  law,  absolutely  taken,  is  generally  anderstood 
the  civil  or  municipal  law  of  the  Roman  empiro,  as  com- 
prised  in  the  institutes,  the  code,  and  the  digest  of  the  em- 
peror Justinian,  and  the  novel  constitutions  of  hims^  and 
some  of  his  successors.  Of  which,  as  there  will  frequently 
be  occasion  to  cite  them,  by  way  of  illustrating  our*  own 
laws,  it  may  not  be  amiss  to  give  a  short  and  general  ae^^ 
count. 

The  Roman  law  (founded  first  upon  the  regal  constitu- 
tions of  their  ancient  kings,  next  upon  the  twelve  tables  of 
the  decemviri,  then  upon  the  laws  or  statutes  enacted  by  the 
senate  or  people,  the  edicts  of  the  praitor,  and  the  responsa 
prudentum  or  opinions  of  learned  lawyers,  and  lastly  upon 
[  81  ]  the  imperial  de;u;rees,  or  constitutions  of  successive  emperors) 
had  grown  to  so  great  a  bulk,  or,  as  Livy  expresses  it,'' 
"  tarn  iinmensus  aliarum  super  alias  aceroatarum  legum 
**  cumuhu^  that  they  were  computed  to  be  many  camels' 
load  by  an  author  who  preceded  Justinian.^  This  was  in 
part  remedied  by  the  collections  of  three  private  lawyers, 
Gregorius,  Hermogenes,  and  Papirius;  and  then  by  the 
^tiMdoriui  emperor  Theodosius  the  younger,  by  whose  orders  a  code 
was  compiled,  A.  D.  488,  being  a  methodical  collection  of 
all  the  imperial  constitutions  then  in  force :  which  Theodosian 
code  was  the  onlybook  of  civil  law  received  as  antheotie  in 
the  western  part  of  Europe,  till  many  centuries  after ;  and 
to  this  it  is  probable  that  the  Franks  and  Goths  might  fre- 
quently pay  some  regard,  in  framing  legal  constitutions  §oi 
their  newly  erected  kingdoms.  For  Jostiman  commanded 
only  in  the  eastern  remains  of  the  empire ;  and  it  was  under 
his  auspices,  that  the  present  body  of  civil  law  was  compiled 
and  finished  by  Tribonian  and  other  lawyers,  about  the 
year  533. 

whatitcon-  This  consists  of,  1.  The  institutes;  which  contain  the 
figtoar.  ... 

elements  or  first  principles  of  the  Roman  law,  in  four  books. 

2,  The  digests,  or  pandects,  in  fifty  books ;  containing  the 
opinions  and  writiii^s  of  eminent  lawyers,  digested  in  a  sys- 
k  i.  3.  c.  34.  i  Taylor's  elemento  of  civU  Uw.  17. 
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tematical  method.  3.  A  new  code,  or  collection  of  imperial 
oonstitulioiis,  in  twelve  bookt;  the  lapse  of  a  whole  century 
having  rendered  the  former  code,  of  Theodosiusy  imperfect* 
4k  The  novels,  or  new  constitutions,  posterior  in  time  to  the 
other  hooks,  and  amounting  to  a  suppletnent  to  the  codes 
containing  new  decrees  of  sucoessbe  emperors,  as  new  qnes* 
tions  happened  to  arise.  These  form  the  body  of  Roman 
law,  or  corpus  jurit  ehUUt  as  published  about  the  time  of 
Justinian  ;  which  however  fell  soon  into  neglect  and  oblivion, 
till  about  the  year  1 130,  when  a  copy  of  the  digests  was 
found  at  Amalfi  in  Italy:  which  accident,  concurring  with 
the  policy  of  the  Roman  ecclesiastics,"*  suddenly  gave  new 
vogue  and  authority  to  the  civil  law,  introduced  it  into 
several  nations,  and  occasioned  that  mighty  inundation  of  [  82  ] 
voluminous  comments,  with  which  this  system  of  law,  more 
than  any  other,  is  now  loaded. 

The  canon  law  is  a  body  of  Roman  ecclesiastical  law,  omon 
relative  to  such  matters  as  that  church  either  has,  or  pr^«oMM»oc 
tends  to  have,  the  proper  jurisdiction  over.  This  is  compiled 
from  the  opinions  of  the  ancient  Latin  fathers,  the  decrees 
of  general  councils,  and  the  decretal  epistks  and  bulles  of 
the  holy  see.  All  which  lay  in  the  same  disorder  and  ccm- 
loMon  as  the  Roman  chril  law:  till,  about  the  year  1151, 
one  Ghratian  an  Italian  monk,  animated  by  the  discovery  of 
Justinian's  pandects,  reduced  the  ecclesiastical  oonstitutbns 
also  into  some  method,  in  three  books;  which  he  entitled 
eomordim  diic&nhmiium  canofmrnt  but  which  are  generally 
known  by  the  name  of  decretum  OraHani,  These  reached  ^^^yjjU}* 
as  low  as  the  time  of  pope  Alexander  III.  The  subsequent 
papal  decrees,  to  the  pontificate  of  Gregory  IX,  were  pub- 
lished in  much  the  same  method  under  the  auspices  of  that 
pope,  about  the  year  12i30,  in  five  books;  entitled  decretalia 
Grcgorii  noni.  A  sixth  book  was  added  by  Boniface  VIII. 
about  the  year  1298,  which  is  called  sextus  decretaliwn. 
The  Clementine  constitutions,  or  decrees  of  Clement  V., 
were  in  like  manner  authenticated  in  1317  by  his  successor 
John  XXII ;  who  also  published  twenty  constitutions  of  his 
own,  called  the  eatrt^vagantes  Joannis :  all  which  in  some 
measuie  answer  to  die  novels  of  the  civil  law.   To  these 
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have  been  since  added  some  decrees  of  later  popes  in  five 
books,  called  extravag antes  communes.  And  all  these  to* 
gether,  Gratian's  decree,  Gregory's  decretals,  the  sixth 
decretal,  the  Clementine  constitutions,  and  the  extravagants 
of  John  and  his  sucoesson,  form  the  corput  jurU  canomoif 
or  body  of  the  Roman  canon  law. 

Besides  these  pontificial  collections,  which  during  the 
tunes  <tf  popery  were  received  as  authentic  in  this  island,  as 
well  as  in  other  parts  of  Christendom,  there  is  also  a  kind 
of  national  canon  law,  composed  of  l$gatiiu  and  prwrimnal 
constitationst  and  adapted  only  to  tfie  ea^gendes  of  this 
[  8S  ]  chiudi  and  kingdom.  The  kgatme  constttutions  were 
ecdeslastteal  laws,  enacted  in  national  synods*  held  under 
the  cardinals  Otho  and  Othobon,  l^ates  irom  pope  Gre- 
gory IX.  and  pope  Clement  IV.,  in  the  reign  of  l^ag  Henry 
III.,  about  the  years  1^  and  1268.  The  provimekU  con- 
stitutions are  principally  the  decrees  of  provincial  synods, 
held  under  divers  archbishops  of  Canterbury,  from  Stephen 
Langton  in  the  reign  of  Henry  III.  to  Henry  Chichele  in 
the  reign  of  Henry  V.;  and  adopted  also  by  the  province 
of  York"*  in  the  reign  of  Henry  VI.  At  the  dawn  of  the 
Reformation,  in  the  reign  of  king  Henry  VIII.,  it  was 
enacted  in  parliament**  that  a  review  should  be  had  of  the 
canon  law ;  and,  till  such  review  should  be  made,  all  canonsy 
constitutions,  ordinances,  and  synodals  provincial,  being 
then  already  made,  and  not  repugnant  to  the  law  of  the  land 
or  the  king's  prerogative,  should  still  be  used  and  executed. 
And,  as  no  such  mnew  has  yet  been  perfected,  upon  this 
statute  now  depends  the  authority  of  the  canon  law  in 
EngUuid. 

As  fbr  the  canons  enacted  by  the  clergy  under  James  I, 
in  the  year  160S,  and  never  confirmed  in  parliament,  it  has 
been  solemnly  adjudged  upon  the  principles  of  law  and  the 
constitution,  diat  where  they  are  not  merely  dsdavatory  of 

the  ancient  canon  law,  but  are  introductory  of  new  regu- 
lations, they  do  not  bind  the  laity ;  P  whatever  regard  the 
clergy  may  think  proper  to  pay  them. 


"  Burn's  eccl.  law,  pref.  vni. 

*  Sutute  26  Hen.  VIII,  c.  19 }  le- 


vivecl  and  confirm«d  by  1  £Ux.  0. 1. 


P  Him,  1057. 


Digitized  by  Google 


I.  in.J  OF  THE  LAWS  OF  £NOLAHO.  -75 

Tbefe  are  four  npodei  of  oonrts,  in  whldi  tbe  cifil  and 

*  wtucn  emi 

canon  laws  are  pennitted  (under  difierent  restrictions)  to  be  ^•JJJ* 


used.  1.  The  courts  of  the  archbishops  and  bishops,  mid 
their  derivative  officers,  usually  called  in  our  law  courts 
christian,  curia;  christianitatis,  or  the  ecclesiastical  courts. 
2.  The  military  coiu-ts.  3.  The  courts  of  admiralty.  4. 
The  courts  of  the  two  universities.  In  all,  their  reception 
in  general,  and  the  different  degrees  of  that  reception,  arc 
grounded  entirely  upon  custom ;  corroborated  in  the  latter 
instance  by  act  of  parliament,  ratifying  those  charters  which  [  ^  J 
taaSam  the  customary  law  of  the  universities.  The  more 
minute  considcntion  of  these  will  fiedl  properly  under  that 
part  of  these  commentaries  which  treats  of  the  jurisdiction  of 
conrts.  It  will  suffice  at  present  to  remaxk  a  Urn  parti- 
odaia  idative  to  them  all,  which  may  serve  to  inciileate 
move  stroog^y  the  doctrine  laid  down  concerning  them.4 

1.  ^  And,  first,  the  courts  of  common  law  have  the  sunerin-  sui>erinten. 

dpiico  over 

tewnencT  over  these  courts;  to  keep  them  within  thwr  ju- 1.^  ;  '[^ 
risdicClons,  to  determine  wherein  th^  exceed  them,  to  l"^^;™^ 
lealfain  and  prohibit  such  excess,  and  (in  case  of  contumacy) 
to  punish  the  officer  who  executes,  and  in  some  eases  the 

judge  who  enforces,  the  sentence  so  declared  to  be  illegal. 

2.  The  common  law  has  reserved  to  itself  the  exposition  whowui 
of  all  such  acts  of  parliament,  as  concern  either  the  extent  bmontiia^ 
of  these  courts,  or  the  matters  depending  before  them.  And  caTi? 
therefore,  if  these  courts  either  refuse  to  allow  these  acts  of 
parliament,  or  will  expound  them  in  any  other  sense  than 

what  the  common  law  puts  upon  them,  the  king's  courts  at 
Weatminater  will  grant  prohibitions  to  restrain  and  control 
them. 

3*  An  appeal  lies  &om  all  these  courts  to  the  king,  in  the  Aj^gpwi 
last  resort :  which  proves  that  the  jurisdiction  exercised  in  dwiMticiu 
iSbtm  is  derived  jfrom  the  crown  of  England,  and  not  firom  ubc. 
any  foreign  potentate,  or  intrinsic  authority  of  their  own^ — 
And,  from  these  three  strong  marks  and  ensigns  of  supe- 
licri^,  it  a]qpeara  beyond  a  doubt,  that  the  civil  and  canon 
laws,  though  admitted  in  some  cases  by  custom  in  some 
courts,  are  only  subordinate,  and  leget  mib  graviori  legef 
and  that,  thus  admitted,  restruned,  altered,  new-modelled, 

«  H»UUi8Uc*9. 
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and  amended,  they  are  by  no  means  with  us  a  distinct  inde- 
pendent species  of  iaws,  but  are  inferior  branches  of  the 
customary  or  unwritten  laws  of  England,  properly  called  the 
kiDg^s  ecclesiastical,  the  king's  militaryj  the  king^s  inaritiniey 
or  the  king's  academical,  lawa. 
[  85  ]  Let  U8  next  proceed  to  the  hgu90fipta»,  the  written  laws 
o/stouito"  ^  ^  kingdom ;  which  are  statutes,  acts,  or  edicts,  made  by 
'^^^  the  king's  majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal  and  commons  in  parliament 
•aaembled.'  The  oldest  of  these  now  extant,  aid  printed  in 
our  statute  books,  is  the  famous  magna  ehoriOf  as  confirmed 
in  parliament  9  Hen.  Ill :  though  doubtless  there  were 
many  acts  betbrc  tliat  time,  the  records  of  which  are  now 
lost,  and  the  determinations  of  them  perhaps  at  present  cur- 
rently received  for  the  maxims  of  the  old  common  law, 
thus  forming  part  of  the  leges  non  scriptes.^ 

The  manner  of  making  these  statutes  will  be  better  con- 
sidered hereafter,  when  we  examine  the  constitution  of  par- 
liaments. At  present  we  will  only  take  notice  of  the  ditierent 
kinda  of  statutes ;  and  of  some  general  rulea  with  regard  to 
their  construction.^ 


'  8  Rep.  20. 

*  1  Amm  Hut.  C.  L.  315.  HaU 
Bkt.  C.  L.  66.  Wilmot,  C.  J*  tays, 
that  tbs  csounOB  law  is  nothing  but 
statutM  wam  oat  by  tiim.  2  Will. 

348. 

*  The  metliod  of  citing  these  acts  of 
ptrfiunanl  is  Toioiia.  Maoy  of  o«r 

Aatam  are  callad  after  the 

of  the  place  where  the  parlta* 
ment  was  held  that  made  them  ;  as  the 
statutes  of  Mertoo  and  Marleberge,  of 
Westmia&ter,  Gloucester,  and  Win- 
cheeler.  Othoia  are  deooauiialod  eo* 
tirely  from  their  subject;  as  the  sta> 
tutes  of  Wales  and  Inland,  the  artU 
culi  cln-i,  and  tho  prteroi^utivn  regis. 
Some  are  distinguished  by  their  initial 
words,  a  method  of  citing  ver^  ancient ; 
beiiigiuedby  the  Jews  in  denominating 
the  books  of  the  pentateoch ;  by  the 
chiiitlaa  childi  in  distinguishing  their 
hynat  and  dhraae  offices;  by  tho  Bo* 


manists  in  describing  their  papal  buUes; 
and  in  short  by  the  whole  body  of 
indent  dfillana  and  caaedsii,  amon^ 
whom  Uiie  method  of  citatioiigeMnlly 

prevailed,  not  only  with  regard  to 
chapters,  hut  inferior  sections  also; 
in  imitatioa  of  all  which  we  still  call 
some  of  our  oM  slatulesl 
words,  at  the  stnbile  of  fwii 
and  that  of  cheumipecte  agatU*  But 
the  most  usual  method  of  citing  them, 
especially  since  the  time  of  Edward 
the  second,  is  by  naming  the  year  of 
tho  king's  reign  m  which  the  stalols 
was  oiade»  together  with  the  ehi^^^ 
or  particular  act,  according  to  it's  nu« 
meral  order,  as,  0  Geo.  II.  c.  4.  For 
all  tilt'  art-i  of  one  session  of  parlia- 
ment taken  togeiiier  make  properly 
but  one  statute;  and  therefore  when 
two  sessions  have  been  held  in  ono 
year,  we  usually  mention  stat.  1  or  2. 
Thttt  tho  biU  of  rightsisciiod^as  1 W. 
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Finrt^  as  to  their  several  1udcU«   Statutea  are  either  gem-  ^S^S^^ 
ml  or  tpedal,  public  or  private.    A  general  or  public  act  is  ^ 
an  universal  rule,  that  regards  the  whole  community  :  and  of 
this  the  courts  of  law  are  bound  to  take  notice  judicially  and  [  86  ] 
e»  officio  {  without  the  statute  being  particularlj  pleaded*  or  VuhWc  and 
fiwmally  sel  forth  by  tlie  party  who  daima  an  advaatsge 
under  it.  Special  or  private  acts  are  rather  exceptions  than 
ndee*  being  those  which  only  operate  upon  particular  per- 
8DII8,  and  ^ivate  concerns:  such  as  the  R4NBans  entitled 
Mmtdm^dBcreia,  in  contradistinction  to  the  SMatot  censnftoy 
which  regarded  the  whole  community :  ^  and  of  these  (which 
are  not  promulgated  with  tiie  same  notoriety  as  the  former) 
the  judges  are  not  bound  to  take  notice,  unless  they  be  - 
formally  shewn  and  pleaded.  Thus,  to  shew  the  distinction, 
the  statute  13  Eliz.  c.  10,  to  prevent  spiritual  persons  from 
making  leases  for  longer  terms  than  twenty-one  years,  or 
three  lives,  is  a  public  act ;  it  being  a  rule  prescribed  to  the 
whole  body  of  spiritual  persons  in  the  nation :  but  an  act  to 
enable  the  biahop  of  Chester  to  make  a  lease  to  A.  B.  £»r 
sixty  years.  Is  an  exception  to  this  rule ;  it  concerns  only 
the  parties  and  the  bishop's  successors ;  and  ia  therefore  a 
private  act. 

Statutes  also  are  either  dedaraiortf  of  the  common  law,  or  Dec^r.^mry 
remeduu  of  some  defects  therem.  Declaratory,  where  the 
old  custom  of  the  kingdom  is  almost  follen  into  disuse,  or 
become  disputable ;  in  which  case  the  parliament  has  thought 

proper,  in  perpetmm  rei  UiHmoniim,  and  for  avoidiog  all 
doabto  and  difficulties,  to  declare  what  the  common  lacw 
is  and  ever  hath  been.  Thus  the  stetute  of  treasons,  25 
Edw.  III.  cap.  2.  doth  not  make  any  new  species  of  treasons; 

but  only,  for  the  benefit  of  the  subject,  declares  and  enume- 
rates those  several  kinds  of  offence,  M'hich  before  were 
treason  at  the  common  law.  Remedial  statutes  are  those 
which  are  made  to  supply  such  defects,  and  abridge  such  su- 
perfluities, in  tlie  common  law,  as  arise  either  from  the 
general  imperfection  of  all  human  laws,  from  change  of  time 
and  circumstances,  from  the  mistakes  and  unadvised  deter- 

&  Bl.  tt  2.  c  2.  signifying  that  itnthe     oawion  of  parliament,  in  the  fiist  your 
•eeomi  chiller  or  net,  of  the  second     of  king  William  and  queen  Maiy« 
•talnle,orllM  laws  made  in  the  second       *  Grnfin.  Orig,  1, 5. 94. 
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minations  of  imleamed  (or  even  learned)  judges,  or  from 
any  other  cause  whatsoever*  And  this  being  dose^  ehher 
by  enlarging  the  consnon  law  where  it  was  too  narrow  and 
circumscribed,  or  by  restraining  it  where  it  was  loo  lax  and 
[      ]  lozurianty  hath  occasioned  anodier  subordinate  division  of 
and  re-      remedial  acts  of  parliament  into  enkargkig  and  re&lmtkim^ 
£tataif    stMtes.  Tfatts     the  Stat  8£  Hen.  VIII.  c  persons 
sdstd  of  an  estate  in  fee  simple  in  right  of  tlieir  eburohesy 
(which  extends  not  to  parsons  and  vicars,)  are  enabled  to 
make  leasesi  which  power  they  did  not  possess  before, 
so  ikM  Ihb  was  an  enlarging  statute.    The  13  Eliz.  c.  10, 
which  af^rwards  limited  that  power,  may  be  instanced  as  a 
restraining  statute.^ 

Secondly,  the  rules  to  be  observed  with  regard  to  the 
ofaiitiitM.  construction  of  statutes  are  principally  these  which  follow. 
i^Milobe     ^'  There  are  three  points  to  be  considered  in  the  con- 
JgSfiU.  struction  of  all  remedial  statutes  ;  the  old  law,  the  mischief, 

remedy  :  that  is,  how  the  common  law  stood  at  the 
"^>-  making  of  the  act ;  what  the  mischief  was,  for  which  the 
common  law  did  not  provide ;  and  what  remedy  the  parlia- 
ment hath  provided  to  cure  Uus  mischief  And  it  is  the 
business  of  the  judges  so  to  construe  the  act,  as  to  suppress 
the  mischiefand  advance  the  remedy.*  Let  ns  instance  again 
m  the  same  lestnuning  statute  of  Id  Eliz.  e.  10.  By  llie 
common  law^  ecclesiastical  corpontions  might  let  as  long 
leases  as  tfa^  thought  proper:  the  mischief  was,  that  they 
let  long  and  unreasonable  leases,  to  the  impoverishment  of 
tlieir  successors  t  the  remedy  applied  by  the  statute  was  by 
making  void  all  leases  by  ecclesiastical  bodies  for  longer 
terms  than  three  lives  or  twenty-one  years.  Now  in  the 
construction  of  this  statute  it  is  held,  that  leases,  though  for 
a  longer  term,  if  made  by  a  bishop,  are  not  void  during  the 
bishop's  continuance  in  his  see ;  or,  if  made  by  a  dean  and 
chapter,  they  are  not  void  during  the  continuance  of  tiie 

'  The  instance  given  by  Blackstone  makes  this  ofl^os  once  more  otdjS 

of  an  cnlar^ng  statute,  the  5  Eliz.  felony.    The  instance  adopted  above 

c,  11.  which  converted  the  clipping  is  fully  illustrated  by  Blackstone  bim- 

tfaa  ooia  fiom  felony  to  treason,  never  self,  2  Com.  319.  or  PrineipUt  of  Real 

a  v«iy  comet  illoplmtion,  h  now  no  i^.  219. 

longer  in  force,  having  been  lepoaled  "  8  Rep.  7.  Co.  Litt  11. 4S. 
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dean:  for  the  act  was  made  for  the  benefit  and  protection  of 
the  successor.^  The  mischief  is  therefore  sufficiently  sup- 
pressed  by  vacating  them  after  the  determination  of  the  in- 
terest of  the  granton;  but  the  leases,  daring  their  eonti*  [  S7  ] 
nuance,  being  not  within  the  mischiefy  are  not  widini  the 
remedy* 

fL  A  statute,  which  treats  of  things  or  persons  of  an  ^S^^^^ 

Inferiors 
cannot  be 
extendcil  to 

■operion. 

bendaries,  parsons,  vicars,  and  oihen  kavlnff  gpirHtuU 

"  promotion,**  is  held  not  to  extend  to  bishops,  thoufjh  they 
have  spiritual  promotion ;  deans  being  the  highest  persons 
named,  and  bishops  being  of  a  still  higher  orderJ 

3.  Penal  statutes  must  be  construed  strictly.    Thus  the  '  P«n*i»<*- 

tutet  must 

Statute*  3  Geo.  I  v.  c.  71,  for  preventing  cruelty  to  animals,  Jj^j*™^ 
enacted,  "  that  if  any  person  should  wantonly  and  cnu  lly 
"  beat,  abuse  or  illtreat  any  horse,  mare,  gelding,  mule,  ass, 
"  ox,  cow,  heitcr,  steer,  sheep,  or  other  cattle,  such  person 
"  should  be  prosecuted  as  in  the  said  act  mentioned  ;**  and 
it  was  held  that  in  the  words '  other  catttlc '  '  bulls'  could  not 
be  intended  not  having  been  named,**  and  therefore  in  a 
subsequent  session  it  was  found  necessary  to  make  another 
statute,  5  and  6  Wm.  IV.  c.  50,  s*  2,  extending  the  ibnner 
act  expressly  to  bulls  by  name.* 

4.  Statutes  against  frauds  are  to  be  liberslly  and  bene- 
fimaliy  expounded.  This  may  seem  a  oontradiclion  to  the  g^^^^JJS^ 
last  rule ;  most  statutes  against  frauds  being  in  their  conse-  osMudS. 
quenoes  penaL   But  this  difeenoe  is  here  to  be  taken; 
where  the  statute  acts  upon  the  ofifender,  and  mflicts  a 
penalty,  as  the  pillory  (which  punishment  is  now  confined  to 

the  offence  of  perjury,^)  or  a  fine,  it  is  then  to  be  taken 
strictly :  but  when  the  statute  acts  upon  the  offence,  by  set- 

■  Co.  lilt.  46.  3  Hep.  60.   10    7  ft  8  0«o.  IV.  e.  27.  by  which  theis 

Rep.  58.  statutes  were  repealed.    It  has  been 

*  2  Rep.  46.  thought  much  better  throughout  this 

*  The  statutory  examples  of  this     work  to  illustrate  it  as  much  as  pos- 


note  meotioDed  by  Blackstone  are  no  tible  tij  inatancM  of  lawi  WW  ia 

longer  in  force.  They  are  the  1  Edw.  knot, 

VI.  c.  IS.,  aikl  the  14  Geo.  II.  c.  6.       *  £c  fwr(«  Hai,  3  C.  &  P.  S3& 
both  leliting  to  benefit  of  clergy.        ^  56  060.3.0.138. 
«vluch  WIS  altogether  aboliehed  by  the 
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ting  aside  the  fraudulent  transaction,  here  it  is  to  be  construed 
liberally.    Upon  this  footing  the  statute  of  IS  Eliz.  c.  5, 
which  avoids  all  gifts  of  goods,  &c.  made  to  defraud  creditors 
[  39  ]  ond  others,  was  held  to  extend  by  the  general  words  to  a 
gift  made  to  defraud  the  queen  of  a  forfeiture*** 
5.  statutes      5.  One  part  of  a  statute  must  he  so  construed  hy  another*. 
r?rue<i       that  the  whole  may  (if  possible)  stand:  u§  res  ma^  vtUeat, 
flWMipMnMf!  quam  pereai*    As  if  land  be  vested  in  the  king  and  his 
heirs  by  act  of  parliament,  saving  the  right  of  A:  and  A.  has 
at  that  time  a  lease  of  it  for  three  years:  here  A.  shall  hold  it 
for  his  term  of  three  years,  and  afterwards  it  shall  go  to  the 
king.    For  this  interpretation  ftimishes  matter  for  every 
clause  of  the  statute  to  work  and  operate  upon.  But 
6  A  savinjr      6.  A  saving,  totally  repugnant  to  the  body  of  the  act,  is 
totheactis  void.    If  therefore  an  act  ot  parliament  vests  land  in  the 
king  and  his  heirs,  saving  the  right  of  all  persons  whatsoever » 
or  vests  the  land  of  A.  in  the  king,  saving  the  right  of  A. :  in 
either  of  these  cases  the  saving  is  totally  repugnant  to  the 
body  of  the  statute,  and  (if  good)  would  render  the  statute  of 
no  effect  or  operation  ;  and  tlierefore  the  saving  is  void,  and 
the  land  vests  absolutely  in  the  king.^ 
7.  In  case  of    7.  Whcfc  thc  commou  law  and  a  statute  differ,  the 
t;.c"onmion  common  law  gives  place  to  the  statute  $  and  an  old  statute 
piuc  c  'tn'  the  gives  place  to  a  new  one.   So  when  two  acts  of  parliament 
which  passed  during  the  same  session,  and  were  to  come 
into  operation  on  the  same  day  are  repugnant  to  each  other, 
that  which  last  receives  the  royal  assent  must  prevail,  and 
be  considered  pro  tanto  a  repeal  of  the  other.'  And  this  upon 
a  general  principle  of  universal  law,  that    leges  potteriores 
*'  priores  emUrariat  ahrogant  :**  consonant  to  which  it  was 
laid  down  by  a  law  of  the  twelve  tables  at  Rome,  that "  quod 
"  populus  postremum  jussity  id  jus  ratum  esto.^*    But  this  is 
to  be  understood,  only  when  the  latter  statute  is  couched  in 
negative  terms,  or  where  its  matter  is  so  clearly  repugnant^ 
that  it  necessarily  implies  a  negative.    As  if  a  former  act 
says,  that  a  juror  upon  such  a  trial  shall  have  twenty  pounds 
a  year;  and  a  new  statute  afterwards  enacts,  that  he  shall 
have  twenty  marks :  here  the  latter  statute,  though  it  does 

*  3  Itep.  83.  '  Btx  V,  Justieu  <f  MiddUtu,  9 

•  I  Rep.  47.  B.&Ad.81&. 
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not  express,  yet  necessarily  implies  a  negative,  and  virtually 
repeals  the  former.  For  if  twenty  marks  be  made  qualification 
sufficirat,  the  former  statute  which  requires  twenty  pounds 
is  at  an  endJS  But  if  both  acts  he  merely  affirmative^  and  [  90  ] 
the  substance  snch  that  both  may  stand  together,  here  the 
latter  does  not  repeal  the  former,  but  they  shall  both  have  a 
concurrent  efficacy.  If  by  a  former  law  an  offence  be  in- 
cHc^able  at  the  quarter-sessions,  and  a  latter  law  makes  the 
same  offence  indictable  at  the  assizes;  here  the  juiisdictioa 
of  the  sessions  is  not  taken  away,  but  both  have  a  concurrent 
jurisdiction,  and  the  offender  may  be  prosecuted  at  either: 
unless  the  new  statute  subjoins  express  negative  words* 
as,  that  the  oO:ence  shall  be  indictable  at  the  assizes,  and  not 
elsewhere.^ 


8.  If  a  statute,  that  repeals  another,  is  itself  repealed  ''^^ 
afterwards,  the  first  statute  is  hereby  revived,  without  any  p«^j^ 
formal  words  for  that  purpose.  So  when  the  statutes  of  peaied.  the 
and  S&  Hen.  VIII.,  declaring  the  king  to  be  the  supreme  head  ^  i 
of  the  church,  were  repealed  by  a  statute  1  and  S  Philip  and 
Masry,  and  this  latter  statute  was  afterwards  repealed  by  an 
act  of  I  Eliz.  there  needed  not  any  express  words  of  revival 
in  queen  Elisabeth's  statute,  but  these  acts  of  king  Henry 
were  impliedly  and  virtually  revived.^ 

9.  Acts  of  parliament  derogatory  from  the  power  of  sub-  9._ 
sequent  parliaments  bmd  not.    So  the  statute  1 1  Hen.  VII.  frwnth© 

*  '  power  of 

c.  1,  which  directs,  that  no  person  for  assisting  a  kine  subsequeut 
facto  shall  be  attainted  of  treason  by  act  of  parliament  or*>«»«^"<*« 
otherwise,  is  held  to  be  good  only  as  to  common  prosecu- 
tions for  high  treason  ;  but  will  not  restrain  or  clog  any 
parliamentary  attainder^  Because  the  legislature,  being  in 
truth  the  sovereign  power,  is  always  of  equal,  always  of 
absolute  authority  :  it  acknowledges  no  superior  upon  earth, 
which  the  prior  legislature  roust  have  been,  if  its  ordinances 
could  bind  a  subsequent  parliament.  And  upon  the  same 
principle  Cicero,  in  his  letters  to  Atticus,  treats  with  a  proper 
contempt  these  restraining  clauses,  which  endeavour  to  tie 

*  Jenk.  CfciU.  2. 73.  »  4  Inst.  325. 

»  11  >  4Ii»t.43. 
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up  the  hands  of  succeeding  legislatures.   "  When  you  re- 
[  91  ]     peal  the  law  itself/*  says  he, "  you  at  the  same  time  repeal 
"  the  prohibitory  clause  which  guards  against  such  xe- 
"  peal.** 

statutes  im-  10.  Lastly,  acts  of  parliament  that  are  Impossible  to  be 
beperformLd  pci  loi  uied  arc  of  no  validity  :  and  if  there  arise  out  of  them 
vaiidity?  Collaterally  any  absurd  consequences,  manifestly  contra- 
dictory to  common  reason,  they  are,  with  regard  to  those 
collateral  consequences,  void.  I  lay  down  the  rule  with 
these  restrictions ;  though  I  know  it  is  generally  laid  down 
more  largely;  that  acts  of  parliament  contrary  to  reason  are 
void.^  But  if  the  parliament  will  positively  enact  a  thing  to 
be  done  which  is  unreasonable,  I  know  of  no  power  in  the 
ordinary  forms  of  the  constitutioni  that  is  vested  with  au- 
thority to  control  it :  and  the  examples  usually  alleged  in 
support  of  this  sense  of  the  rule  do  none  of  them  prove^  that, 
where  the  main  object  of  a  statute  is  unreasonable^  the 
judges  are  at  liberty  to  reject  It;  for  that  were  to  set  the  ju- 
dicial power  above  that  of  the  legislature^  whicli  would  be 
subversive  of  all  government.  But  where  some  collateral 
matter  arises  out  of  the  general  words,  and  happens  to  be 
unreasonable ;  there  the  judges  are  in  decency  to  conclude 
that  this  consequence  was  not  foreseen  by  the  parliament, 
and  therefore  they  are  at  liberty  to  expound  tlie  statute  by 
equity,  and  only  quoad  hoc  disregard  it.  Thus  if  an  act  of 
parliament  gives  a  man  power  to  try  all  causes,  that  arise 
within  his  manor  of  Dale ;  yet,  if  a  cause  should  arise  in 
which  he  himself  is  party,  the  act  is  construed  not  to  extend 
to  that,  because  it  is  unreasonabb  that  any  man  should  de- 
termine his  own  quarrel.*^  But,  if  we  could  conceive  it 
possible  for  the  parliament  to  enact,  that  he  shoiidd  try 
as  well  his  own  causes  as  those  of  other  persons,  there 
is  no  court  that  has  power  to  defeat  the  intent  of  the 
legislature,  when  couched  in  such  evident  and  express 
words,  as  leave  no  doubt  whether  it  was  the  int^t  of  the 
legislature  or  no. 

*  Cum  Ux  abrogaUir,  illud  ipium  '  Day  v.  Smadge,  Ilob.  87.  1 
ahrogntur,  quo  non  earn  abntgari  epoT'  Fonbl.  on  Kq.  26.  And  seean(«»p.  33. 
ieat.  1. 3.  ep.  23.  "  8  Rep.  1 18. 


Digitized  by  Google 


SBC*  ni.] 


OF  THE  LAWS  OF  ENGLAND. 


83 


These  are  the  several  grounds  of  the  laws  of  England : 
over  and  above  which,  equity  is  also  frequently  called  in  to 
assist^  to  moderate,  and  to  explain  them.  What  equity  is,  [  9^  ] 
and  how  impossible  in  its  very  essence  to  be  reduced  to>Jj[[^^ 
stated  rules,  hath  been  shewn  in  the  preceding  section.  I 
shall  therefore  only  add,  that  (besides  the  liberality  of  sen- 
timent  with  which  our  common  law  judges  interpret  acts  of 
parliament,  and  such  rules  of  the  unwritten  law  as  arc  not  of 
a  positive  kind)  there  are  also  peculiar  courts  of  equity 
established  for  the  benefit  of  the  subject ;  to  detect  latent 
frauds  and  concealments,  which  the  process  of  the  courts  of 
law  is  not  adapted  to  reach  ;  to  enforce  the  execution  of 
such  matters  of  trust  and  confidence,  as  are  binding  in  con* 
science,  though  not  cognisable  in  a  court  of  law ;  to  deliver 
from  such  dangers  as  are  owing  to  misfortune  or  oversight; 
and  to  give  a  more  specific  relief,  and  more  adapted  to  the 
circumstances  of  the  case,  than  can  always  be  obtained  by 
the  generality  of  the  rules  of  the  positive  or  common  law. 
This  is  the  business  of  our  courts  of  equity,  which  however 
are  only  conversant  in  matters  of  property.  For  the  freedom 
of  our  constitution  will  not  permit,  that  in  criminal  cases  a 
power  should  be  lodged  in  any  judge,  to  construe  the  law 
otherwise  than  according  to  the  letter.  This  caution,  while 
it  admirably  protects  the  public  liberty,  can  never  bear  hard 
upon  individuals.  A  man  cannot  sutler  more  punishment 
than  the  law  assigns,  but  he  may  sufi'er  /ess.  The  laws 
cannot  be  strained  by  partiality  to  infiict  a  penalty  beyond 
what  the  letter  will  warrant ;  but,  in  cases  where  the  letter 
induces  any  apparent  hardship,  the  crown  has  the  power  to 
pardon. 

I  cannot  finish  this  general  account  of  the  statute  law  consoiida. 
Without  observmg,  that  the  most  emment  jurists  who  nave  ftatute  law 
flourished  In  this  country  during  the  last  three  centuries  ttL*"^'^  . ' 
have  recommended  the  revision  and  consolidation  of  this 
branch  of  the  law.   The  number  of  public  statutes  now  in 
force,  together  with  many  expired  and  repealed  statutes 
and  enactments  at  present  printed  in  the  collections  in 
common  use,  occupy  more  than  thirty  closely-printed  quarto 
volumes,  containing  from  600  to  1200  pages  each,  and  cost- 
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ing  a  large  sum  of  money.  It  is  heartily  to  be  desired  that 
some  steps  may  be  taken  to  place  the  statute  law  in  a  more 
accessible  form,  and  generally  to  simplify  and  consolidate  its 
enactments.** 

^  S««  the  report  <^  the  Crinual  that  a  levkneii  and  alteration  of  die 
Law  Cominitiee,iii  which  a  coiiioUida>  statute  law,  fiMmded  on  the  principle 
tion  is  strongly  recommon(Io<I,  and  of  mere  reduction  and  expurgation, 
much  information  collected  on  the  sub-  would  be  advatttageottB  and  perfiecUj 
ject.   They  came  to  the  conclusion  safe. 
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SECTION  THE  FOURTH. 
OF  THE  COUiN  iiilES  SUBJECT  TO  THE  LAWS 

OF  ENGLAND. 


[  93  ] 

The  kiDgdom  of  England^  over  which  our  municipal  Kinrdnmor 
laws  have  jurisdiction,  includes  not,  by  the  common  ]aw,  ^y,^A't  L  m 
either  Wales,  Scotland,  or  Ireland,  or  any  other  part  of  the 
king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  laws  and  local  customs  of  this  territory  do 
now  obtain,  in  part  or  in  all,  with  more  or  less  restrictions, 
in  these  and  many  otlier  adjacent  countries ;  of  which  it 
will  be  proper  first  to  take  a  review,  before  we  consider  the 
kingdom  of  England  itself,  the  original  and  proper  subject 
of  these  laws. 

Wales  had  continued  independent  of  England,  micon-  w^im. 
quered  and  uncultivated,  in  the  primitive  pastoral  state  which 
Csesar  and  Tacitus  ascribe  to  Britain  in  general,  for  many 
centuries ;  even  from  the  time  of  the  hostile  invasions  of  the 
Saxons,  when  the  ancient  and  christian  inhabitants  of  the 
island  retired  to  those  natural  intrenchments,  for  protec- 
tion from  their  pagan  visitants.  But  when  these  invaders 
themselves  were  converted  to  Christianity,  and  settled  into 
regular  and  potent  governments,  this  retreat  of  the  ancient 
Britons  grew  every  day  narrower ;  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  fastness  to  another, 
and  by  repeated  losses  abridged  of  their  wild  independence. 
Very  early  in  our  history  we  find  their  princes  doing  homage 
to  the  crown  of  England,^  till  at  length  iu  the  reign  of 

■  HowtffW  it  it  not  quite  certain     the  stat.  74.    Ties  v.  Coule,  2  Biuff, 
this  WM  tP.  See  Barruigton  on     860,  and  2^  Reevt's  Uitt*  C.  L.  91. 
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owjgwjj  Edward  the  first,  who  may  justly  be  styled  the  conqueror  of 
tbe  First.  Wales,  the  line  of  their  ancient  princes  was  abolished,  and 
[  ^  ]  the  king  of  England's  eldest  son  became^  their  titular  prince ; 
the  territory  of  Wales  being  then  entirely  re-annexed  (by  a 
ritory  re-an*  kind  of  feodal  resumption)  to  the  dominion  of  the  crown  of 
SSwn      England  f  or,  as  the  statute  of  Wales  expresses  it,*  **  Urra 


it 


WaUue  cum  ituteUt  ntisj  prius  regi  jure  feodaH  twbjwstth 
**  (of  which  homage  was  the  sign)  jam  in  proprietaiis  domi^ 
**  nium  totaliter  et  cum  integritate  conversa  esf,  et  coronce 
**  regni  Anglice  tanquam  pars  corporis  ejusdem  an?u\ra  et 
"  viiitay  By  the  same  statute  very  material  alterations  were 
made  in  divers  parts  of  their  laws,  so  as  to  reduce  them 
nearer  to  the  English  standard,  especially  in  the  forms  of 
their  judicial  proceedings:  but  they  still  retained  very  much 
of  their  original  polity  ;  particularly  their  rule  of  inheritance, 
ms.  that  their  lands  were  divided  equally  among  all  the  issue 
male,  and  did  not  descend  to  the  eldest  son  alone.  By  other 
subsequent  statutes  their  provincial  immunities  were  still 
fiirther  abridged:  but  the  finishing  stroke  to  their  inde- 
tbc      pendency  was  given  by  the  statute  £7  Hen.  VIII.  c. 


27  Hen.Vni 
c.  aG.  Wale 
admitted  to 


c.  1^6.  Walts  which  at  the  same  time  gave  the  utmost  advancement  to 


caHc'rof prosperity,  by  admitting  them  to  a  thorough  com- 
toeauyects  Hiunication  of  laws  with  the  subjects  of  England.  Thus 
were  this  brave  people  gradually  conquered  iiiio  the  enjoy- 
ment of  true  liberty ;  being  insensibly  put  upon  the  same 
footing,  and  made  fellow-citizens  with  their  conquerors.  A 
generous  method  of  triumph,  which  the  republic  of  Rome 
practised  with  great  success ;  till  she  reduced  all  Italy  to  her 
obedience,  by  admitting  the  vanquished  states  to  partake  of 
the  Roman  privileges, 
ortintita.  "  enacted  by  this  statute  ^  Hen.  VIII,  1.  That  the 
dominion  of  Wales  shall  be  for  ever  united  to  the  kingdom 
of  England.  53.  That  all  Welshmen  born  shall  have  the  same 
liberties  as  other  the  king's  subjects.  3.  That  lands  in  Wales 
shall  be  inheritable  according  to  the  English  tenures  and  rules 
of  descent.  4.  That  the  laws  of  England,  and  no  other,  shall 
[  95  ]  be  used  in  Wales ;  besides  many  other  regulations  of  the 

As  to  the  creation  of  llic  title  of  12  Kdw.  I.  ami  not  the  statute  of 

Prince  of  Wales  see  pM(,Ch.  IV.  Rhudlan;  10  Edw.  I.  M  cited  by 

Vaugli.400.  filackstone. 
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police  of  this  principality.  And  the  statute  34  &  35  Hen. 
VIII.  c.  26}  confirms  the  same,  adds  farther  regulatiansi 
divides  it  into  twelve  shires^  and^  in  short,  reduces  it  into  the 
same  order  in  which  it  stands  at  this  day ;  diflfering  from  the 
kingdom  of  England  in  only  a  few  particularsi  and  even  of 
these  the  chiefs  (that  of  having  courts  within  itself*  inde- 
pendent of  the  proccBs  of  Westminater-hall,)  has  recently 
been  abolished.  By  the  1  Wm.  IV.  c.  70,  s.  14,  it  was  bj  tbt  i  w. 
enacted  that  from  the  12th  of  October,  1830,  all  power  wSi?'*^ 
and  jurisdiction  of  the  judges  and  courts  of  great  sessions,  abolished, 
both  at  law  and  equity,  in  the  principality  of  Wales  should 
cease,  and  that  all  suits  in  equity  there  depending,  should 
be  transferred  into  the  court  of  exchequer,  and  by  s.  16,  it  is 
enacted,  that  the  king's  writ  should  be  directed  and  obeyed, 
and  the  jurisdiction  of  tiic  courts  of  common  law  and  the 
ju^es  thereof,  should  extend  and  be  exercised  in  like  manner 
as  the  jurisdiction  of  such  courts  is  now  exercised  in  and 
over  the  counties  of  England.  The  administration  of  justice 
in  Wales  is  thus  rendered  unifonn  in  every  respect  with  that 
in  England.  Wales,  since  its  union  with  England,  returned 
twenty-seven  members  to  the  House  of  Commons,  and  by 
tbe  Reform  Act,  2  Wm.  IV.  c  45,  s.  15,  a  second  knight  of 
the  shire  was  given  to  the  three  counties  of  Carmarthen, 
Denbigh,  and  Glamorgan,  and  by  s.  4,  Merthyr  Tydvil  is 
made  a  borough  returning  one  member. 

The  kingdom  of  Scotland,  notwithstanding  the  union  of  g^^^^ 
the  crowns  on  the  accession  of  their  king  James  VI.  to  that  J**,!iSiISb 
of  England,  continued  an  entirely  separate  and  distinct  king-  JiSe'SIwi 
dom  for  above  a  century  more,  though  an  union  had  been 
long  projected  ;  which  was  judged  to  be  the  more  easy  to  be 
done,  as  both  kingdoms  were  anciently  under  the  same  go- 
vernment, and  still  retained  a  very  great  resemblance,  though 
far  from  an  identity,  in  their  laws.   By  an  act  of  parliament 
1  Jac.  I.  c.  1,  it  is  declared,  that  these  two  mighty,  famous, 
and  ancient  kingdoms  were  formerly  one.  And  sir  Edward 
Coke  observes,^  how  marvellous  a  conformity  there  was,  not 
only  in  the  religion  and  language  of  the  two  nations,  but  also 
in  their  ancient  laws,  the  descent  of  the  crown,  their  parlia- 
nicnts,  their  titles  of  nobility,  their  officerii  of  state  and  of 

•  4  lua.  345. 
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justice,  their  w  rits,  their  customs,  and  even  tlie  language  of 
their  laws.  Upon  which  account  he  supposes  the  common 
law  of  each  to  have  been  originally  the  same:  especially  as 
their  most  ancient  and  authentic  book,  called  r$giam  mt^ta- 
fern,  and  containing  the  rules  of  their  ancient  cammon  law, 
is  extremely  similar  to  that  of  Olanvil,  which  contains  th« 
principles  of  ours,  as  it  stood  in  the  reign  of  Henry  If.  Ami 
the  many  diversities,  subsisting  between  the  two  laws  at  pre- 
sent, may  be  well  enuugli  accounted  for,  from  a  diversity  of 
practice  in  two  lai^jc  and  uncommunicating  jurisdictions, 
and  from  the  acts  of  two  distinct  and  independent  parlia- 
ments, which  have  in  many  points  altered  and  abrogated  tlie 
old  common  law  of  both  kingdoms. 
[  ]  However,  sir  Edward  Coke,  and  the  politicians  of  that 
rffectld Tn  conceived  great  difficulties  in  carrying  on  the  projected 

i707^&&6  union:  but  these  were  at  length  overcome,  and  the  great 
work  was  happily  effected  in  1707,  6  Anne;  when  twenty- 
five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations;  the  purport  of  the  most  considerable  being  as 
follows: 

The  articles     1.  That  ott  thc  first  of  May  1707,  and  for  ever  after 

of  tbeUuton* 

thS  kingdoms  of  England  and  Scotland  shall  be  united  into 

one  kingdom,  by  the  name  of  Great  Britain. 

2.  Tlie  succession  to  the  monarchy  of  Great  liritian  shall 
be  the  same  as  was  before  settled  with  i*egard  to  that  of 
England. 

3.  The  united  kingdom  shall  be  represented  by  one  par^- 
liament. 

4.  There  shall  be  a  communication  of  all  rights  and  pri- 
vileges between  tlie  subjects  of  both  kingdoms,  except  where 
it  is  otherwise  aj^reed. 

a  When  England  raises  2,000,000^  by  a  land  tax, 
Scotland  shall  raise  48,000/1 

16,  17.  The  standards  of  the  coin,  of  weights,  and  of 
measures,  shall  be  reduced  to  those  of  England,  throughout 
the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise, 
shall  be  the  same  in  Scotland  as  in  England.  But  all  the 
other  laws  of  Scotland  shall  remain  in  force ;  though  alterable 
by  the  parliament  of  Great  Britain.    Yet  with  this  caution ; 
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that  laws  relating  to  public  policy  are  alterable  at  the  discre- 
tion of  the  parliament ;  laws  relating  to  private  right  are  not 
to  be  altered  bat  for  the  evident  utility  of  the  people  of  Scot- 
kind. 

22,  Sixteen  peers  are  to  be  chosen  to  represent  the  peer-  [  <}7  ] 
age  of  Scotland  m  parliament;  they  are  elected  only  for 

one  parKament :  and  forty-five  members  were  to  sit  in  the 

house  of  commons,  which  number  by  the  Scotch  reform 
act^  is  extended  to  fifty-three,  being  thirty  for  counties  and 
twenty-three  for  borouglis. 

23.  The  sixteen  peers  of  Scotland  shall  have  all  pri\  iI'Mres 
of  parliament:  and  all  peers  of  Scotland  shall  be  l^vL^vs  of 
Great  Britain,  and  rank  next  after  those  of  the  same  dc'^^ree 
at  the  time  of  the  union,^  and  shall  have  all  privileges  of 
peersi  except  sitting  in  the  house  of  lords  and  voting  on  the 
trial  of  a  peer. 

These  are  the  principal  of  the  twenty-five  articles  of  union» 
which  are  ratified  and  confirmed  by  statute  5  Ann*  c  8,  in  c. wi>u  i/ 

'  ^  establtsheM 

which  statute  there  are  also  two  acts  of  parliament  recited ;  <'>>"/<'>v 

of  Scotland 

the  one  of  Scodand,  whereby  the  church  of  Scotland  and  <^nd  the  f  ut 
also  the  four  universities  of  that  kingdom,  are  established  and  render' 
for  ever,  and  all  succeedinfj  sovereigns  are  to  take  an  oath 

inviolably  to  maintain  the  same ;  the  other  of  England,  JJ  g„*JJJJJ^ 
5  Ann.  c.  6,  whereby  the  acts  of  uniformity  of  lii  KHz.  and  perim«L 
13  Car.  II.  (except  as  the  same  had  been  altered  by  parlia- 
ment at  that  time)  and  all  other  acts  tlicti  in  force  for  the 
preservation  of  the  church  of  Ennlaiul,  are  declared  per- 
petual ;  and  it  is  stipulated,  that  every  subsequent  king  and 
i|ueen  shall  take  an  oath  inviolably  to  maintain  the  same 
.within  £ngland,  Ireland^  Wales,  and  the  town  of  Berwick 


«  2  &  3  W.  4.  C.G5.  s.  1. 
^  Compare  this  with  the  correspond* 
jng  ertiete  of  the  Irish  Umon,  stated 
|Mrt.  Ill  consequence  of  the  con- 
Struction  of  art.  22,  the  crown  cannot 
create  a  new  Scotch  peerage  with  the 
elective  right,  as  it  would  be  an  in- 
trusion on  the  rights  of  the  exUting 
electors ;  and  therefore,  says  Mr. 
Justice  Coleridge*  I  believe  Scotch 
peers  arc  never  made  except  in  the 
of  the  royal  £umly>  though  ex- 


tiact  peerages  are  revived  and  furteited 
ones  restored.'*  There  ie  also  a  fur- 
ther difficulty  under  art.     at  to  the 

precedence  of  any  new  Scotch  peer. 
Under  this  art.  it  would  seem  that  lie 
would  rank  before  all  peers  of  the 
same  di^ree,  whctlier  English,  Scotch* 
or  Irish,  whose  patent  heaie  dale  afler 
the  year  1707.  The  eleclion  of  Scotch 
peers  is  further  r^ttlated  by  the  2  &3 
W.4.C63. 


Digitized  by  Google 


90 


OF  THE  COUNTRIES  SUBJECT  TO  [ImTRODw 


Effect  of 
the  union 
between 
England  and 
Scotland, 


upon  Tweed.  And  it  is  enacted,  that  these  two  acts 
"  shall  for  eyer  be  observed  as  fundamental  and  essential 
"  conditions  of  the  union." 

Upon  these  articles  and  act  of  union,  it  is  to  be  observed) 
U  Tbat  the  two  kingdoms  are  now  so  inseparably  united, 
that  nothing  can  ever  disunite  them  again;  except  the 
bera^^ed.  mutual  consent  of  both,  or  the  successful  resistance  of  either, 
upon  apprehending  an  infringement  of  those  pmnts  which, 
when  they  were  separate  and  independent  nations,  it  was 
mutually  stipulated  should  be  fundamental  and  essential 
"conditions  of  the  union."'  2.  That  whatever  else  may 
be  deemed  "  fundamental  and  essential  conditions,"  tlie 
preservation  of  the  two  churches,  of  England  and  Scotland, 
in  the  same  state  that  they  were  in  at  the  time  of  the  union, 
and  the  maintenance  of  the  acts  of  uniformity  wliich  es- 
tablish our  common  prayer,  are  expressly  declared  so  to  be. 
3.  That  therefore  any  alteration  in  the  constitution  of  either 
of  those  churches,  or  in  the  liturgy  of  the  church  of  England, 


[98] 


»  It  may  justly  be  doubtcfj,  whether 
inek  KB  infriDgement  (though  a 
mnifeal  Imach  of  good  fiutli,  unloss 
done  upon  the  moetpreanngneceflsHy) 
would  of  itself  dissolve  the  union  :  fur 
the  bare  idea  of  a  state,  without  a  power 
somewhere  vested  to  alter  every  part 
of  its  laws,  is  the  height  of  political  ab- 
nudity.  The  truth  aeems  to  be,  that 
in  rach  an  inearponU  nmoa  (%hich  ii 
vrcU  distinguished  by  a  very  learned 
prelate  from  n  foederate  aUionce,  where 
such  an  infringement  would  certainly 
rescind  the  compact)  the  two  con* 
tracUng  ttatei  are  totally  annihilated, 
without  any  power  of  a  revival ;  and 
a  third  arises  from  their  conjunction, 
in  which  all  the  rights  of  sovereignty, 
and  particularly  that  of  legislation, 
must  of  necessity  reside.  (See  War- 
burton's  alliance,  195.)  £ut  the 
wanton  or  inprodent  exertion  of  tiii* 
right  woald  piolMbly  rake  a  very 
alarming  ferrocnl  in  the  minds  of  indi- 
viduals ;  and  therefore  it  is  hinted 
above  that  such  an  attempt  might  en- 
danger (though  by  no  means  destroii) 


the  union. 

To  illttiimte  thie  matter  a  Uliie  Hv- 
ther:  anactof  perliamenltoiepealor 
alter  the  act  of  nniformity  in  England, 

or  to  establish  episoopacy  in  Scotland, 
would  doubtless  in  point  of  authority 
be  sufficiently  valid  and  binding  ;  and, 
notwithstanding  such  an  act,  the  uoioa 
would  cwitinue  unbroken.  Nay,  each 
of  there  meararee  nught  be  aaMy  and 
hooomrably  puieued,  if  reepedively 
agreeable  to  the  sentimenis  of  the 
English  church,  or  the  kirk  iu  Scot- 
land. But  it  should  seem  neither  pru- 
dent, nor  perhaps  connstmt  with  good 
luth,  to  venture  upon  either  of  ^eeo 
slqM,  by  a  epontaneous  ese'rtien  of  the 
inherent  powere  of  parliament,  or  at 
the  instance  of  mere  individuals. — So 
sacred  indeed  are  the  laws  above-men- 
tioned (for  protecting  each  church  and 
the  English  liturgy)  esteemed,  that  ia 
tiieregen(7actsbodiof  1761  and  176S 
the  regents  are  expressly  disabled  from 
assenting  to  the  repeal  or  alteration  of 
eitbw  these,  or  the  act  of  settlemenu 
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(unless  with  the  consent  of  the  respective  churches^  col. 
lectively  or  representatively  given,)  would  be  an  infringe- 
meat  of  these  fundatnental  and  essential  conditions/'  and 
greatly  endanger  the  union.  4.  That  the  municipal  laws 
of  Scotland  are  ordained  to  he  still  observed  in  that  part 
of  the  island,  unless  altered  by  parliament;  and  they  stiU 
(with  regard  to  the  particulars  unaltered)'  continue  an  full 
force.  Wherefore  the  municipal  or  common  laws  of  England 
are,  generally  speaking,  of  no  force  or  validity  in  Scotland ; 
and  of  consequence,  in  the  ensuing  volume,  we  shall 
liave  very  little  occasion  to  mention,  any  farther  than  soine- 
times  by  way  of  illustration,  the  municipal  laws  of  that  part 
of  the  united  kingdoms.  But  where  Scotland  is  not  in- 
tended to  be  included,  the  method  is  expressly  to  declare 
that  the  act  does  not  extend  to  Scotland.  ^ 

The  town  of  Berwick  upon  Tweed  was  originally  part  [  Ui)  ] 
of  the  kingdom  of  Scotland;  and,  as  snch,  was  for  a  time  JJJJifi;^. 
reduced  by  king  Edward  !•  into  the  possession  of  tlie  crown 
of  England:  and,  during  such  its  subjection^  it  received 


J  There  iwva  bMn  Mvctal  important 
Mrts  passed  for  improving  the  admi* 
nistratioD  of  justice  in  Scotland  since 
the  lime  of  the  union,  and  more  espe* 
ciall y  since  the  commentaries  of  Black- 
stone  were  published.  Thus  trial  by 
j  ury  haft  been  extended  to  Scoduid  in 
ctvil  eawB  hy  the  5&  Geo.  HI.  c.  43; 
nod  thix  mode  of  trial  ha>^  liocn  farther 
explained  and  improved  by  several 
subsequent  statute^:,  59  Geo.  III.  c.35. 
6  Geo.  IV.  c.  120 ;  1  Wm.  IV.  c.69. 
By  tfie  9a  Geo.  n.  c.  48»  herftaUe  jn- 
riedidione  were  taken  away  and  abo- 
liehad.  By  the  10  Geo.  IV.  c.  65^ 
proceeding^  for  the  recovery  of  small 
debts  may  be  had  in  the  sherifl's' 
courts ;  and  by  the  7  Wm.  W.  and  1 
Vict.  c.  41,  further  regulations  were 
made  as  to  the  eame  aabjeet,  and  for 
tbe  estaUiahment  of  direnit  eonrti  Sn 
the  trial  of  iroall  debt  causes  by  the 
sheriffs;  and  by  the  1  &  2  \  irt.  c.  1 19, 
various  enactments  were  made  as  lo 
the  conslitutioo,  jurisdiction,  aud  form 


of  process  of  sneb  aherift*  eonits.  By 
the  3  Wm.  IV.  e.  64.  the  Court  ef 
Exchequer  wat  aboliihedt  and  variotis 

acts  have  been  passed  for  regulatin? 
and  improving  the  Court  of  Session. 
69  Geo.  111.  c.  46.  2  Wm.  J  V.  c.  6. 
Bat  perbapi  tbe  most  knportaat  aet» 
as  aflhctug  both  England  and  Soot* 
land,  is  the  2  W'm.  IV.  c.  33,  amended 
by  the  4  &  5  Wm.  I V.  c.  82,  by  which 
the  Courts  of  Chancery  and  Exchequer 
have  the  power  of  ordering  the  service 
of  thdr  pracew  in  any  snit  oonceraing 
lands  in  Si^nd  and  Wales,  or  mon^ 
in  the  funds,  or  the  dividends  thereof, 
to  be  served  on  defendants  re^idin*:^  in 
any  part  of  the  united  kingdom  of 
Great  Britain  or  Ireland,  which  has 
been  held  to  apply  to  Scotland.  Co* 
iwrou  T.  CasMrmi,  3  HyL  &  K.  308. 
IWfar  V.  Liagi,  5  Sim.  fiOB.  S.  C. 
2  Myl.  &  K,  290  n. 

^  FerJLoid  Mansfield,  2  Burr.  863. 
856. 
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from  that  prince  a  charter,  which  (after  its  suhsequeat  cession 
by  Edward  Balliol,  to  be  for  ever  united  to  the  crown  and 
realm  of  England)  was  confirmed  by  king  Edward  III^ 
with  some  additions ;  particularly  that  it  should  be  governed 
by  the  laws  and  usages  which  it  enjoyed  during  the  time  of 
king  Alexander^  diat  is,  before  its  reduction  by  Edward  L 
Its  constitution  was  new  modelled*  and  put  upon  an  English 
footing  by  a  charter  of  king  James  I. :  and  all  its  liberties, 
franchises,  and  customs,  were  confirmed  in  parHament  by 
the  statutes  22  Edw.  IV.,  c.  8,  and  2  Jac.  1,  c.  28.  Though 
therefore  it  hath  some  local  peculiarities,  derived  from  the 
the  realm  of  «'*"C'ent  laws  of  Scotland,^  yet  it  is  clearly  part  of  the  realm 
jcugiaiid.  Qf  England,  being  represented  by  burgesses  in  the  house  of 
commons,  and  bound  by  all  acts  of  the  British  parliament, 
whether  specially  named  or  otherwise.  And  therefore  it 
aoG.n.c.«,  was  (perhaps  superfluously)  declared  by  statute  20  Geo.  II. 

enacts  that         .  ^  ,  ,         «      i     \       i      •  •        ,   .  o 

whii.  TuK-  c.  4-2,  that,  where  England  only  is  mentioned  in  any  act  oc 
n^cntioned^  parliament,  the  same  notwithstanding  hath  and  shall  be 
pariiunejit.  deemed  to  comprehend  the  dominion  of  Wales  and  town  of 
iKrwi  k     Berwick  upon  Tweed.   And  though  certain  of  the  king^s 

atiaU  be  in-  • 

ctaded.  writs  or  processes  of  the  courts  of  Westminster  do  not 
usually  run  into  Berwick,  yet  it  hath  been  solemnly  ad- 
judged™ that  all  prerogative  writs  (as  those  of  mandamus, 
prohibition,  habeas  corpus,  certiorari,  8(c,)  may  issue  to 
Berwick  as  well  as  to  every  other  of  the  dominions  of  the 
crown  of  England ;  and  indictments  and  other  local  mat- 
ters arising  in  the  town  of  Berwick  may  be  tried  by  a 
jury  of  the  county  of  Northumberland,  and  shall  be  con- 
sidered for  that  purpose  a  part  of  this  county.'^ 

As  to  Ireland,  that  was  until  very  recently  a  distinct 
kingdom;  though  a  dependent  subordinate  kingdom.  It 
was  only  entitled  the  dominion  or  lordship  <^  Ireland,^  and 

£  jQQ  j  the  king's  s^le  was  no  other  than  dominut  Hib^rmm,  lord 
of  Ireland,  till  the  thirty4hird  year  of  king  Henry  the 
eighth;  when  he  assumed  the  title  of  king,  which  is  re- 
cognised by  act  of  parliament  35  Hen.  VIII.,  c  S.  But, 

I  Hde  Hist.  C.  L.  183. 1  Sid.  383.    392.  StaUll  G«o.I.c.  4.  4Barr.834. 
4C2.   2  Show.  365.  "  5  &  6  Wm.  IV.  c.  76.  s.  109. 

*  2  Cro.  Jac.  543.  2  Roll.  Abr.        *>        liibwiim.  14  Uen.  UX. 
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there  is  this  difierenoe  between  Scotland  and  Ireland,  that 
the  formeri  as  we  have  seen,  diflfered  from  England  in  its 
municipal  laws ;  bat  Ireland,  on  the  other  hand,  e?en  when 
a  distinct  kingdom,  yet  in  general  agreed  in  its  laws  with 
England*  The  inhabitants  of  Ireland  are,  for  the  most 
part,  descended  from  the  English,  who  planted  it  as  a  kind 
of  colony,  after  the  conquest  of  it  by  king  Henry  the  second; 
and  the  laws  of  England  were  then  received  and  sworn  to 
by  the  Irish  nation,  assembled  at  the  council  of  Lismore.P 
But  Ireland,  thus  conquered,  planted,  and  governed,  until 
lately  still  continued  in  a  state  of  dependence. 

At  the  time  of  this  conquest  the  Irish  were  governed  by  ^J^Ja^'i^ 
what  they  called  the  Brehon  law,  so  styled  from  the  Irish  ^"f**"*** 
name  of  judges,  who  were  denominated  Brehons.1  But 
king  John  in  the  twelflh  year  of  his  reign  went  into  Ireland 
and  carried  over  with  him  many  able  sages  of  the  law ;  and 
there  by  his  letters  patent,  in  right  of  the  dominion  of  con> 
quest,  is  said  to  have  ordained  and  established  that  Ireland 
should  be  governed  by  the  laws  of  England:'  which  letters 
patent  sir  Edward  Coke'  apprehends  to  have  been  there 
confirmed  in  parliament.  Bnt  to  this  ordinance  many  of 
the  Irish  were  averse  to  conform,  and  still  stock  to  their 
Brehon  law:  so  that  both  Henry  the  third'  and  Edward 
the  first*^  were  obliged  to  renew  the  injunction;  and  at  length 
in  a  parliament  holden  at  Kilkenny,  40  Edw.  III.,  under 
Lionel  Duke  of  Clarence,  the  then  lieutenant  of  Ireland, 
the  Brehon  law  was  formally  abolished,  it  being  unanimously 
declared  to  be  indeed  no  law,  but  a  lewd  custom  crept  in  of 
later  times.  And  yet,  even  in  the  reign  of  queen  Elizabeth,  [  101  J 
the  wild  natives  still  kept  and  preserved  their  Brehon  law ; 
which  is  described  "  to  have  been  "  a  rule  of  right  unwritten, 
"  but  delivered  by  tradition  from  one  to  another,  in  which 
**  oftentimes  there  appeared  great  shew  of  equity  in  de- 

'  Pryn.  on  4  Inst.  249.  xituntur  Hijhcritn  i  ikiult-teitahUes  e.v 

^  4  lost.  358.     Eclin.  Spenser's  isiunt,  et  omni  Juri  dissotiaiit,  atteo 

flKte  of  Iroland.  p.  1613.  «&.  Hn^bet.  quad  U^m  emiwri  mm  if«temi imM« 

'  Vangh.  394.  2  PrjikRee.  80.  tteomiU»tMar0$ati$vidttur§»ptJS0iu, 

7  Rap.  23.  9hdm  utendas  concedere  legu  ^Nfli> 

*  1  Inst.  141.  ewnas.    3  Pryn.  Rec.  1218. 

*  A.R  ZO.    1  Ryin.  FfW.  442.  *  Edm.  Spenser. Orui, 

*  A,  n,  i^—pro  €0  quod  leges  quibut 
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What  8ta. 
tutes  bind 
Ireland. 


**  termining  the  right  between  party  and  party,  but  in  many 
"  things  repugnant  quite  both  to  God's  laws  and  man's." 
The  latter  part  of  this  character  is  alone  ascribed  to  it,  by 
the  laws  before  cited  of  Edward  the  first  and  his  grandson. 

But  as  Ireland  was  a  distinct  dominion,  and  had  parlia- 
ments of  it's  own,  it  is  to  be  observed,  that  though  the  im- 
memorial customs,  or  common  law,  of  England  were  made 
the  rale  of  justice  in  Ireland  also,  yet  no  acts  of  the  English 
parliament,  aiiice  the  twelfth  of  king  John,  extended  into 
that  kingdom ;  unless  it  were  specially  named,  or  included 
under  general  words,  such  as,  <*  within  any  of  theking*s  do- 
minions."  And  this  is  particularly  expressed,  and  the 
reason  given  in  the  year  books  :^  **  a  tax  granted  by  the  par- 
**  liament  of  England  shall  not  bind  those  of  Ireland,  be- 
**  cause  they  arc  not  summoned  to  our  parliament;"  and 
again,  "  Ireland  hath  a  parliament  of  it's  own,  and  maketh 
"  and  altereth  laws ;  and  our  statutes  do  not  bind  them,  be- 
"  cause  they  do  not  send  knights  to  our  parliament:  but 
"  their  persons  arc  the  king's  subjects,  like  as  the  inhabitants 
of  Calais,  Gascoigne,  and  Guienne,  while  they  continued 
^  under  the  king's  subjection."  The  general  run  of  laws, 
enacted  by  the  superior  state,  are  supposed  to  be  calculated 
ibr  it's  own  internal  government,  and  do  not  extend  to  it's 
distant  dependent  countries ;  which,  bearing  no  part  in  the 
legislature,  are  not  therefore  in  its  ordinary  and  daily  con- 
templation. But,  when  the  sovereign  legislative  power  sees 
it  necessary  to  extend  it's  care  to  any  of  it's  subordinate  do- 
minions, and  mentions  them  expressly  by  name  or  inckdes 
them  under  general  words,  there  can  be  no  doubt  but  then 
they  are  bound  by  it's  laws.* 

The  original  method  of  passing  statutes  in  Ireland  was 
ETUSifild*^  nearly  the  same  as  in  England,  the  chief  governor  holding 
[  \02  ]  parliaments  at  his  pleasure,  which  enacted  such  laws  as  they 
thought  proper. >    Hut  an  ill  use  being  made  of  this  liberty, 
particularly  by  lord  Gormanstown,  deputy-lieutenant  in  the 
Ptornincs*  Edward  IV.,^  a  set  of  statutes  were  there  enacted 

in  the  10  Hen.  VII.  (Sir  Edward  Poynings  being  then 


Original 
method  of 
•log  laws 


*  SO  Hea.  VI  8.  2  Ric.  m.  12. 

*  Year  book,  1  Hen.  VU.  3. 7  Rep. 
32.  Calm'scasBb 


y  Irish  Stat.  II  £Iiz.  st.  3.c.  8. 
■  JMf.lOHeii.Vn.e.2a. 


Digitized  by  Google 


8BC*  IT«] 


THE  LAWS  OF  BNOLAND. 


95 


lord  deputy,  whence  they  are  called  Poynings'  laws)  one  of 
which,^  in  order  to  restrain  the  pcvwer  as  well  of  the  depu^ 
as  the  Irish  parliament  provides,  1.  That,  before  any  par* 
liament  be  summoned  or  bolden,  the  chief  governor  and 
Goimcil  of  Ireland  shall  certify  to  the  king  under  the  great 
seal  of  Ireland  the  considerations  and  causes  thereof,  and 
the  articles  of  the  acts  proposed  to  be  passed  therein. 
That  after  the  king,  in  his  council  in  England,  shall  have 
considered,  approved,  or  altered  the  said  acts,  or  any  of 
them,  and  certified  them  back  under  the  great  seal  of  Eng- 
land, and  shall  have  given  licence  to  summon  and  hold  a 
parliament,  then  the  sanie  shall  be  summoned  and  held ;  and 
therein  the  said  acts  so  certified,  and  no  other,  shall  be  pro- 
posed, received,  or  rejected.^  But  as  this  precluded  any 
law  from  being  proposed,  but  such  as  were  prc-conceived  bc- 
fyre  the  parliament  was  in  being,  which  occasioned  many 
inconveniences  and  made  frequent  dissolutions  necessary,  it 
was  provided  by  the  statute  of  Philip  and  Mary  before-cited, 
that  any  new  proposiUons  might  he  certified  to  England  in 
the  usual  forms,  even  after  the  summons  and  during  the 
session  of  parltamcnt  By  this  means  however  there  was 
nothiiig  left  to  the  parliament  in  Ireland,  but  a  bare  nega- 
tive or  power  of  rejecting,  not  of  proposing  or  altering,  any 
law.  But  the  usage  was  before  the  union,  that  bills  were 
often  framed  in  either  house,  under  tlie  denomuKUion  of 
'*  heads  for  a  bill  or  bills and  in  that  shape  they  were 
offered  to  the  consideration  of  the  lord  lieutenant  and  privy 
council :  who  upon  such  parliamentary  intimation,  or  other- 
wise upon  the  application  of  private  persons,  received 
and  transmitted  such  heads,  or  rejected  them  without  any 
transmission  to  England.  And  with  regard  to  Poynings' 
law  in  particular,  it  could  not  be  repealed  or  suspended,  un*  [  103  ] 
less  the  bill  for  that  purpose,  before  it  were  certified  to  Eng- 
land, were  approved  by  both  the  houses.^^ 

But  the  Irish  nation,  being  excluded  from  the  benefit  of 
the  English  statutes,  were  deprived  of  many  good  and  pro-p 
fitable  laws,  made  for  the  improvement  of  the  common  law-: 

■  Cap.  4.  expounded  by  3  &  4  Ph.        ^4  Inst.  363. 
&  M.  c.  4.  '  Irish  Stat.  11  Elis.  sU  3.  c.  38. 
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and  the  measure  of  justice  in  both  kingdoms  becoming 
thence  no  longer  uniform,  it  was  therefore  enacted  by  ano- 
ther of  Poynings'  laws/^  that  all  acts  of  parliament,  before 
made  in  England,  should  be  of  force  within  the  realm  of 
Ireland.*  But,  by  the  same  rule,  that  no  laws  made  in  Eng- 
land, between  king  John's  time  and  Poyniogs*  law,  were  then 
m^^e^stnce  ^'^^^^  ^  Ireland, 'it  follows  that  no  acts  of  the  English 
10  Hen.  vn.  parliament  made  since  the  10  Hen.  VII.  do  now  bind  the 

bind  Ireland  _ 

loii^uiS''  P^^P^^  ^  Ireland,  unless  specially  named  or  included  ander 
general  wor^s.'  And  on  the  other  hand  it  is  equally  dear, 
that  where  Ireland  is  partieillarly  named,  or  is  included 

under  general  words,  they  are  bound  by  such  acts  of  par- 
liament.^ 

Tims  we  see  how  extensively  the  laws  of  Ireland  even 
before  the  union,  coiniiiuiiicated  with  those  of  England:  and 
indeed  such  communication  was  highly  necessary,  as  the 
ultimate  resort  from  the  courts  of  justice  in  Ireland  was  to 
those  in  England ;  a  writ  of  error  (in  the  nature  of  an  ap- 
peal) lying  from  the  king's  bench  in  Ireland  at  one  time  to 
the  king's  bench  in  England,^  as  well  before  the  union  as 
after,  although  this  wad  altered  by  the  statute  5^3  Geo. 
III.  c  188,'  and  as  the  appeal  from  the  chancery  in  Ireland 
lay  immediately  to  the  house  of  lords  here ;  indeed*  by  the 
statute  6  Geo.  I.  c  5.,  the  peers  of  Ireland  had  no  juris* 
dictbn  to  affirm  or  reverse  any  judgments  or  decrees  what- 
soever.  But  this  statute  was  repeded  by  the  S2  Geo.  IIL 

SSofgo.  ^'  ^^^^  C.  28,  and  the  mode  of  go- 

verning ire  verning  Ireland  has  recently  been  entirely  changed,  and 
during  the  present  century  slie  has  no  longer  been  treated  as 
a  dependent  country,  but  has  in  most  particulars  been  ad- 
mitted in  a  full  participation  of  the  rights  and  privileges  en- 
tjnion  of    P}'^'^  ^3'  England  herself.    The  lirst  great  step  toward  this 
isML* important  change,  was  to  promote  an  identification  of  in- 


*  ca|».!83. 

•  4  Inst.  351. 

f  1-2  Rep.  112. 

•  See  further  as  to  what  acts  bind 
Ireland,  Gabbctt's  AbriUg.  IrUh  Stat. 
Praf.  xu< 

*  I'hb  was  Uw  io  the  dnw  of  Hen. 


VIII ;  at  appetnby  the  andeat  beok, 
iatitaled,  divenU^  «f  wtrU,  e,  bmk  k 

'  By  this  statute  the  appeal  from 
the  Irish  K.  B.  was  to  the  Irish  House 
of  Lonlt»  and  nnca  Ae  nnteii  H  m  to 
the  imperial  Houae  of  Lords* 
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tereats  by  eflecting  a  legislative  union  of  the  two  countries. 
This  measure  whieh  had  been  so  suooessfiilly  carried 
dmMigh  as  to  Wales  and  Scotland,  and  had  been  in  these 
iasttnees  productive  of  consequences  so  advantageous  to 
all  fMHiies,  was  achieved,  but  not  without  heart-burning  and 
diffieultf ,  in  the  year  1800.  The  following  are  the  |yrincipa1 
articles  of  this  union  as  contained  in  the  statute  of  the  39  & 
40ofGeo.III.c.GT.(England)and4<)G.III.c.38.(Ireland). 

1.  That,  from  the  first  day  of  January,  in  the  year  1801, 
the  kingdoms  of  Great  Britain  and  Ireland  shall  be  united. 

2.  That  the  succession  to  the  crown  of  the  united  king- 
dom shall  continue  limited  and  settled  as  the  succession  to 
the  crown  of  the  two  kingdoms  was  settled,  according  to  the 
then  existing  laws,  and  to  the  terms  of  the  union  between 
England  and  Scotland. 

S,  That  the  united  kingdom  shall  be  r^resented  in  one 
uad  the  same  parliament. 

4.  That  four  lords  spiritual  of  Ireland,  by  rotation  of  ses- 
sions, and  twenty-eight  lords  temporal  of  Ireland,  elected 
for  life  by  the  peers  of  Ireland,  shall  be  the  number  to  sit 
and  vote  on  the  part'of  Ireland  in  the  House  of  Lords  of 
the  united  kingdom  ;  and  that  one  hundred  commoners  shall 
be  the  number  to  sit  and  vote  on  the  part  of  Ireland  in  the 
House  of  Commons  of  the  united  kingdom.  And  it  is  fiir- 
tlMJf-enacted  that,  any  peer  of  Ireland,  not  having  been  pre- 
viously elected  to  sit  in  the  House  of  Lords  of  the  united 
kingdom,  shall  be  capable  of  serving  in  the  House  of  Com- 
moas,  but  so  long  as  he  shall  be  a  member  of  tlie  House  of 
CoBUDons,  be  shall  not  be  entitled  to  the  privilege  of  peerage. 
No  cpsalion  of  an  Irish  peerage  to  take  place  unless  three 
of  tlie  peerages  of  Ireland  shall  have  become  extinct,  until  the 
number  of  Irish  peers  is  reduced  to  one  hundred ;  but  the 
dielinct  peerage  of  Irehuid  is  to  be  kept  up  to  that  number, 
over  and  above  the  number  of  such  of  the  said  peers  as  shall 
be  entitled  to  an  hereditary  seat  in  the  House  of  Lords  of 
the  united  kingdom.  The  lords  spiritual  of  Ireland  to  have 
rank  immediately  after  the  lords  spiritual  of  the  like  degree 
of  Great  Britain  ;  and  the  persons  holding  temporal  peer- 
ages of  Ireland,  existing  at  the  time  of  the  union,  to  rank 
immediately  after  persons  holding  peerages  of  the  like  de- 
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grees  m  Great  Britain,  subsisting  at  the  time  of  the  union; 
all  peerages  of  Ireland  created  after  the  union  to  have  rank 
with  the  peerages  of  the  united  kingdom,  according  to  the 
dates  of  their  creations ;  and  all  peerages,  both  of  Great 
Britain  and  Ireland,  whether  subsisting  at  the  time  of  the 
union  or  created  subsequently,  to  be  considered  as  peeragea 
of  the  united  kingdom ;  and  all  the  peers  of  Ireland,  (in- 
cluding those  not  elected  to  sit  and  vote  on  the  part  of  Ire- 
land, in  the  House  of  Lords  of  the  united  kingdom)  to  enjoy 
all  privileges  of  peers  as  fully  as  the  peers  of  Great  Britain  ; 
the  hereditary  right  of  sitting  in  the  House  of  Lords,  and 
the  privileges  depending  thereon  only  excepted. 

5.  That  the  churches  of  England  and  Ireland,  as  esta- 
blished at  the  time  of  the  union,  shall  henceforth  he  united 
into  one  protestant  episcopal  church,  and  that  the  doctrine, 
worship,  discipline  and  government,  shall  be  for  ever  as  the 
same  were  then  by  law  established  for  the  church  of  £ng* 
land ;  and  that  the  continuance  and  preservation  of  the  said 
united  church  shall  be  deemed  an  essential  and  fundamenUil 
part  of  the  union. 

6.  That  the  people  of  Great  Britain  and  Ireland  shall 
be  on  the  same  fooling  in  respect  of  trade  and  navigation, 
and  in  all  treaties  made  by  his  Majesty,  his  heirs  and  suc- 
cessors, with  any  foreign  power ;  and  that  all  prohibitions  and 
bounties  on  the  export  of  articles,  the  growth,  produce,  or 
manufactures  of  either  country  to  the  other  shall  cease ;  and 
all  articles  the  growth,  produce,  or  manufacture  of  either  coun- 
try, when  exported  through  the  other,  are  subjected  to  the  same 
charges  as  if  they  bad  been  exported  directly  £rom  the  country 
of  which  they  were  the  growth,  produce,  or  manufacture. 

7.  That  the  charge  arising  from  the  payment  of  the  in* 
teresty  and  the  sinking  fund  for  the  reduction  of  the  princi- 
pal of  the  debt  incurred  in  either  kingdom  before  the  union, 
shall  continue  to  be  separately  defrayed  by  Great  Britain 
and  Ireland  repectively ;  and  thafr  the  future  expenditure  of 
the  united  kingdom  shall  be  defrayed  in  proportion  as  the 
parliament  shall  deem  just  and  reasonable,  upon  any  revi- 
sion of  such  proportions  at  periods  not  more  distant  than 
twenty  years,  nor  less  than  seven  years,  from  each  other. 

8.  That  all  laws  in  force  at  the  time  of  the  union,  and  all 
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the  courts  of  citiI  and  eoclesiastical  jurisdictioti  within  the 
respective  kingdoms  shall  remain  as,  at  the  time  of  the 
union,  by  law  established  ;  subject  to  siicli  alterations  as 
circumstances  may  appear  to  the  parliament  of  the  united 
kingdom  to  require  ;  provided  tliat  all  writs  of  error  and 
appeals  which  miglit  before  the  union  have  been  decided  by 
the  House  of  Lords  of  either  kingdom,  shall  forthwith  be 
finally  decided  by  the  House  of  Lords  of  the  united  kingdom. 

According  to  the  spirit  of  this  union  several  acts  have 
been  passed  by  the  imperial  parliament  for  the  purpose  of 
establishing  a  complete  equality  of  rights  and  privilefres 
throughout  the  whole  of  the  united  kingdom.  Thus,  after 
much  partial  and  temporary  legislation  on  the  subject,  a  full 
measurei  of  relief  was  given  to  her  Majesty*8  Roman  cMhc^ 
Catholic  subjects,  which  was  an  especial  boon  to  Ireland,  tS^ 
where  this  persuasion  is  much  more  numerously  followed  than 
any  other.  Again,  by  the  Irish  Reform  Act^  the  number  iriaai 
of  members  to  be  returned  by  this  country  to  the  House  of 
Commons  was  increased  to  one  hundred  and  five,  and  by 
the  same  act  the  parliamentary  franchise  was  assimilated  to 
that  of  England.  In  many  other  instances  the  tone  and 
feeling  of  the  country  has  been  elevated,  and  thus  it  is  to 
be  hoped  that  Ireland,  instead  of  being  the  side  on  which 
England  may  be  most  easily  assailed,  may  become  her 
stoutest  bulwark. 

With  regard  to  the  other  adjacent  islands  which  are  sub-  [  l05  ] 
ject  to  the  crown  of  Great  Britain,  some  of  them  (as  the  isle 
of 'Wight,^  of  Portland,  of  Thanet,ftc.)  are  comprned  within  [  106  ] 
some  neighbouring  county,  and  are  therefore  to  be  looked  JJ^JfJJ^ 
upon  as  annexed  to  the  mother  island,  and  part  of  the  king- 
dom  of  England.  But  there  are  others  which  require  a  more  ^^/^ 
particular  consideration. 

And,  first,  the  isle  of  Man  is  a  distinct  territory  from  inwMecf 
England,  and  is  not  governed  by  our  laws :  neither  doth  any 
act  of  parliament  extend  to  it,  unless  it  be  particularly  named 
therein ;  and  then  an  act  of  parliament  is  binding  there."  It 
was  formerly  a  subordinate  feudatory  kingdom,  subject  to  the 

J  10  Geo.  IV.  c.  7.  Wight  IS  severed  £tnm  Harop»hir«. 

31(3  Win.IV.c.88.t.9.  2«(3Wn.  IV. c. 4$» s.  16, 
*  For  dectioii  purposes  the  bte  of       "4  Imi.  364.  3  And.  11$. 
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kings  of  Norway  $  then  to  king  John  and  Henry  III.  of 
England;  afterward  to  the  kings  of  Scotland;  and  then 
again  to  the  crown  of  England :  and  at  length  we  find  king 
Henry  IV*  claiming  the  island  by  right  of  conquest,  and  dis- 
posing of  it  to  the  earl  of  Northumberland ;  upon  whose 
attainder  it  was  granted  (by  the  name  of  the  lordship  of 
Man)  to  Sir  John  de  Stanley  by  letters  patent  7  Henry  I V."* 
In  his  lineal  descendants  it  continued  for  eight  generations, 
till  tiie  death  of  Ferdinando  earl  of  Derby,  A.JD.  1594: 
when  a  controversy  arose  concerning  the  inheritance  thereof, 
between  his  daughters  and  William  his  surviving  brother : 
upon  which,  and  a  doubt  that  was  started  concerning  the 
validity  of  the  original  patent,*^  the  island  was  seised  into  the 
queen's  hands,  and  afterwards  various  grants  were  made  of 
it  by  king  James  the  first ;  all  which  being  expired  or  sitrw 
rendered,  it  was  granted  afresh  in  7  Jac.  1.  to  William  earl 
of  Derby,  and  the  heirs  male  of  his  body,  with  remainder  to 
his  heirs  general ;  which  grant  was  the  next  year  confirmed 
by  act  of  parliament,  with  a  restraint  of  the  power  of  aliena- 
tion by  the  said  earl  and  his  issue  male.   On  the  death  of 
James  earl  of  Derby,  A,  JD.  1736,  the  male  line  of  earl 
WilHam  failing,  the  duke  of  Atholl  succeeded  to  the  island 
107  ]       ^^^'^  general  by  a  female  branch.    In  the  mean  time, 
though  the  title  of  king  had  long  been  disused,  the  earls  of 
Derby,  as  lords  of  Man,  had  maintained  a  sort  of  royal 
authority  therein  ;  by  assenting  or  dissenting  to  laws,  and 
exercising  an  appellate  jurisdiction.  Yet,  though  no  Eogiish 
writ,  or  process  from  the  courts  of  Westminster,  was  of  any 
authority  in  Man,  an  appeal  lay  from  a  decree  of  the  lord  of 
the  island  to  the  king  of  Great  Britain  in  council.^    But  the 
distinct  jurisdiction  of  this  little  subordinate  royalty  being 
found  inconvenient  for  the  purposes  of  public  justice,  and 
for  the  revenue,  (it  afibrding  a  commodious  asylum  for 
debtors,  outlaws,  and  smugglers,)  authority  was  given  to  the 
treasury  by  statute  \%  Geo.  1.  c  ^8,  to  purchase  the  interest 
of  the  then  proprietors  for  the  use  of  the  crown :  which  pur- 
chase was  at  length  completed  in  the  year  17(35,  and  con- 
firmed by  statutes  5  Geo.  III.  c.  26  and  39,  and  45  Geo.  III. 

Seldpn.  tit.  Hon.  1.3.  "IP.  Wins.  329. 

■  Camden.  Kliz.  A.  X>.1694. 
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c.  123,  whereby  the  whole  island  and  all  its  dependencies, 
so  granted  as  aforesaid,  (except  the  landed  property  of  the 
Athoil  iiunily,  their  manorial  rights  and  emoluments,  and  the 
patronage  of  the  bishoprickP  and  other  ecclesiastical  bene- 
fice9«)  are  unalienably  vested  in  the  crown,  and  subjected  to 
the  regulations  of  the  British  excise  and  customs*  and  fur- 
ther by  the  6  Geo.  IV*  c.  34,  the  rights  reserved  to  the 
Duke  of  Atholl  by  the  stat.  5  Geo.  III.  c.  S6,  and  45 
Geo.  III.  e.  19S,  were  also  purchased,  and  are  now  also 
vested  in  the  crown. 

The  islands  of  Jersey,  Guernsey,  Sark,  Aldemey,  and  Jersey, 
their  appendages,  were  parcel  of  the  duchy  of  Normandy,  &c.""**'* 
and  were  united  to  tlie  crown  ol'  England  by  the  first  princes 
of  the  Norman  line.  They  are  governed  by  their  own  laws, 
which  are  for  the  most  part  the  ducal  customs  of  Normandy, 
being  collected  in  an  ancient  book  of  very  great  authority, 
entituled,  le  grand  coustumier.  The  king's  writ,  or  process 
from  the  courts  of  Westminster,  (except  the  suit  is  imme~ 
diately  for  the  king,^  and  writs  of  mandamus  and  prohibition 
which  are  issued  to  every  dominion  of  tlie  crown')  is  there  of 
no  forse ;  but  his  commission  is.  They  are  not  bound  by  com- 
mon acts  of  our  parliaments,  unless  particularly  named*' 
AU  causes  are  originally  determined  by  their  own  officers, 
the  bail]£6  and  jurats  of  the  islands ;  but  an  appeal  lies 
from  them  to  the  king  and  council,  in  the  last  resort. 

Besides  these  acQaoent  islands,  our  more  distant  planta-  [  108  ] 
dons  in  America,  and  elsewhere,  are  also  in  some  respect  gcjoniat 

'  Xlw  buhoprick  of  Man,  or  So-  offeet  thoir  loeomiiieiidationi.  How- 
dor  mad  Mao,  was  fomorly  within  ever,  by  the  1  &  2  Viet.  c.  90,  eo 

the  province  of  Canterbury,  but  an*  much  of  the  6  &  7  Wm.  IV.  as  relates 

sexed  to  that  of  York  by  statute  33  to  the  sec  of  Sodor  and  Man  is  rc- 

Hen.  VIII.  c.  31.    By  the  6       7  pealed;  and  by  s.  ;J,  it  is  enacted  that 

Wm.  IV.  c.  77,  recitiag  that  the  Lc-  no  ecclesia&Ucal  dignity  or  b«netice 

cloriMtical  conmisioiien  had  recon*  shall  bo  held  b  commendam  by  any 

mended  (among  other  tbioga)  that  the  bishop  of  Sodor  and  Man.  Sinoe  the 


of  Carliflle  and  Sodor  and  Man  6  Geo.  IV.  c.  34,  the  patron^  of  this 

should  bo  united,  and  thai  it  was  ok*  bishoprick  is  no  longer  in  thoDokoof 

pediunt   that  such   recommendation  Atboll,  but  in  the  cro«  n. 

should  be  cairied  into  effect  as  conve-  '  2  Hale,  ch.  42,  43. 

niently  as  might  be,  authorized  the  '  Hex  v.  Cewk,  2  Burr.  856* 

commiasionors  to  lay  schemes  before  *  4  Inst.  286. 
the  king  in  council  for  carrying  into 
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subject  to  the  Eoglifth  luiro*  Plantations  or  coioaiea*  in 
distant  countries,  are  either  such  where  the  lands  are  claimed 
by  right  of  4)oeiipancy  oaly,  by  iindipg  them  desert  and 
uneultivated,  and  peopling  them  from  the  mother  country; 
or  where,  when  already  cultivated,  they  have  been  either 
gained  by  conquest,  or  ceded  to  us  by  treaties.  And  both 
these  rights  are  founded  upon  the  law  of  nature,  or  at  least 
upon  that  of  nations.  But  there  is  a  difierence  between 
these  two  species  of  colonies,  with  respect  to  the  laws  by 
which  they  are  bound.  For  it  hath  been  held,^  that  if  an 
uninhabited  country  be  discovered  and  planted  by  English 
subjects,  all  tbe  English  laws  then  in  being,  which  are  the 
bii  tln  ight  of  every  subject,^  are  immediately  there  in  force. 
But  this  must  be  understood  with  very  many  and  very  fTveat 
restrictions.  Such  colonists  carry  ^  with  them  only  so  much 
of  the  English  law,  as  is  applicable  to  their  own  situation 
and  the  condition  of  an  infant  colony;  such,  for  instance, 
as  tbe  general  rules  of  inheritance,  and  of  protection  froo). 
personal  injuries.  The  artificial  refinements  and  distinctions 
incident  to  the  property  of  a  great  and  commenBial  people^ 
the  laws  of  police  and  revenue,  (such  especially  as  are  in- 
fiMTced  by  penalties)  the  bankrupt  laws,  the  mortmain  acts» 
the  poor  and  game  laws,  the  mode  of  maintenance  for  the 
.  establiehed  clergy,  the  jurisdiction  of  spiritual  courts,  and 
a  multitude  of  other  provisions,  are  neither  necessary  nor 
convenient  for  them,  and  therefore  are  not  in  force,'^  What 
shall  be  admitted  and  what  rejected,  at  what  times,  and 
under  what  restrictions,  must,  in  case  of  dispute,  be  decided 
in  the  first  instance  by  their  own  provincial  judicature,  sub- 
ject to  the  revision  and  control  of  the  king  in  council;  UiQ 
whole  of  their  constitution  being  also  liable  to  be  new- 
modelled  and  reformed  by  the  general  superintending  power 
of  the  legislature  in  the  mother  country.  But  in  conquered 
or  ceded  countries,  tiiat  have  already  laws  of  their  own,  the 
king  may  indeed  alter  and  change  those  laws ;  but,  till  he 
does  actually  change  them,  the  ancient  laws  of  the  coimtry 

t  I  Salk.  41 1.  G66.  CampiM  v.  HaU,  Cowp.  204. 

"  2  P.  Wins,  7-).  "  Attonieif  GffMnU  V.  SttMrt,  2 

'  1  Chalm.  Op.  195.   Rexv.Inha-     Mer.  143.  iXiiMi     Ptftnter,  Fratra. 
bitaiUs  oj  Brampton^  10  East,  288.  75. 
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reoMni*  unless  such  m  are  afUMt  tlie  law  of  God»  as  in 
the  ease  of  an  infiilel  country.*  Our  American  plantations  [  109  ] 
are  principally  of  tins  latter  sort,  being  oblained  in  the  last 
two  centuries  either  by  right  of  conquest  and  driving  out  the 
natives  (with  what  natural  justice  I  shall  not  at  present 
inquire)  or  by  treaties.  And  therefore  .the  oonnnon  law  of 
Kiiglaiid,  as  suehi  has  no  allowance  or  authority  there; 
they  being  no  part  of  the  mother  country,  but  distinct 
(though  dependent)  dominions.  Tl»ey  are  subject  however 
to  the  control  of  the  parliament ;  though  (like  Ireland,  Man, 
and  the  rest)  not  bound  by  any  acts  of  parliament,  unless 
particularly  nnnied. 

With  respect  to  their  interior  polity,  our  colonies  are  ot three 
divided  by  Blackstone  into  three  sorts.     1.  Provincial  gj^jj** 
establishments,  the  constitutions  of  whidi  depend  on  thebutaitt 

...        Ill-  i  tfcmiK 

respective  commissions  issued  by  the  crown  to  the  governors^ 
and  the  instructions  which  usually  accompany  those  coafr- 
anssione;  under  the  authority  of  which,  provincial  assemblies 
are  constituted,  with  the  power  of  making  local  ordinanoesy 
not  repugnant  to  the  Uws  of  £nglaad.7  d.  Proprietary 
governments,  granted  out  by  the  crown  to  individuals,  in 
the  nature  of  feudatory  principalities,  with  all  the  inferior 
regalities,  and  subordinate  powers  of  legislation,  which 
formerly  belonged  to  the  owners  of  countit!*  palatine:  yet 
still  with  these  express  conditions,  that  the  ends  for  which 
the  grant  was  made  be  substantially  pursued,  and  that 


"  7  Rep.  17.Calviii*tctse.  Show. 
Part  C.  81.  But  see  CampMI  v. 
Batl,  Cowp.  Rep.  204.  in  which  a 
freat  and  elaborate  argument  teat  deli' 
Vtrtdby  Lord  Maiujield,  in  the  couit 
af  king's  bench  on  this  subject.  See 
•Ifo  Bltmlmrd  v.  GMy,  3  Satk.  411. 

^  The  querthm  as  to  how  for  a  co- 
lonialwBembly  can  make  laws  repug- 
nant to  the  laws  of  Englaad  has  been 
much  discussed  of  late  with  reference 
to  the  recent  diisturbauces  in  Lower 
CaaadA.  By  the  I  Viet.  e.  9,  a.  1. 
the  legialatiiie  of  that  proviace  was 
•upttided ;  and  by  s.  8,  the  go« 
with  the  consent  of  the  tna- 


10  make  mch  laws  or  ordiiiancca  aa  the 
previotta  legiilatuie  of  Lower  Canada 

was  empowered  to  make,  provided  that 
it  should  not  be  lawful  by  any  rach  law 
or  ordiuaacc  to  icpcal,  suspend,  or 
alter  any  piovisiou  ut  auy  act  oi  Great 
Britun  or  the  tTnited  Kingdom.  Un* 
d^  ihit  avtbority  the  goreraor  (the 
Earl  of  Duiham),  by  an  ordinance 
dated  the  28lh  oJ  June,  1838,  very 
considciably  altered  and  suspt'iided 
the  Knglikh  law  of  high  tieason.  Tlie 
ordinance  was  disallowed  by  the  Queen 
on  the  16th  of  Aoguit,  1888,  and  a 
partial  act  of  indemnity  was  passed. 
1  &  2  Vicl.c.  112. 


jerky  of  his  council,  waa  anthoiized 
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nothiog  be  attempted  which  may  derogate  from  the  00- 
vereignly  of  the  mother-country.  3*  Charter  goremmentBy 
in  the  nature  of  ciYil  coiporationflf  with  the  power  of  making 
bye-kw8  fSnr  their  own  interior  regulation^  not  contrary  to 
the  laws  of  England ;  and  with  such  tights  and  audioritiea 
aa  are  specially  given  them  in  their  several  charters  of 
ootoniHxe.  incorporation.   But  almost  all  the  present  colonies  are  now 

diioBfl  to  one  a  .     .  1 

ctaM.  of  the  class  above  described  as  provincial  establishments, 
there  being  at  present  no  proprietary  government,  nor,  with 
the  exception  of  Sierra  Leone,  if  that  be  an  exception,  is 
there  any  charter  government  among  the  colonial  de- 
pendencies of  Great  Britain/  The  form  of  government 
•  in  most  of  the  existing  colonies  is  borrowed  from  that  of 
£ogland.  They  have  a  governor  named  by  the  king»  (or 
when  proprietary  colonies  existed  by  the  proprietor,)  who  is 
hisrefMresentative  or  deputy.  They  have  courts  of  justice  of 
their  own,  firom  whose  decinons  an  appeal  lies  to  the  king 
and  coundl  here  in  England.    Their  general  assemhlies 

r  HQ  1  which  are  their  house  of  commons,  together  with  their 
.  comxnl  €i  state  being  their  upper  house,  with  the  con- 
currence of  the  king  or  his  representative  the  governor* 
make  laws  suited  to  their  own  emergencies.  But  it  is  par- 
ticularly declared  by  statute  7  &  8  Wm.  III.  c.  22,  which 
was  repealed  by  the  6  Geo.  4,  c.  105,  but  re-enacted  by 
the  3  &  4  Wm.  4,  c.  59,  s.  56,  that  all  laws,  bye-laws, 
usages,  and  customs,  which  shall  be  in  practice  in  any  of 
the  plantations,  repugnant  to  any  law,  made  or  to  be  made 
in  this  kingdom  relative  to  the  said  plantations,  shall  be 
utterly  void  and  of  none  effect.  And,  because  several  of 
the  colonies  had  claimed  the  sole  and  exclusive  right  of 
imposing  taxes  upon  themselves,  the  statute  6  Geo.  III.  c.  12, 
expressly  declai-ed,  that  all  his  majesty's  colonies  and  plan- 
tations in  America  have  been,  are,  and  of  right  ought  to  be, 
subordinate  to  and  dependent  upon  the  imperial  crown  and 
parliament  of  Great  Britain;  who  have  full  power  and 
authority  to  make  Uws  and  statutes  of  sufficient  validity  to 
bind  the  cobnies  and  people  of  America,  subjects  of  the 
crown  of  Great  Britain,  in  all  cases  whatsoever.  However, 
in  the  year  1782,  by  statute  22  Geo.  III.  c.  US,  his  majesty 

*  CUrk  ou  Colonial  Law,  p.  20. 
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wm  empowered  to  conclude  a  peace  with  the  United  Stetesy 
and  for  that  purpose,  to  repeal,  or  to  suspend,  the  operation 
of  any  acts  of  parliament  to  far  at  ikty  related  to  the  eakt 
aeloaiee.  Accordingly  a  peace  was  soon  after  conduded^ 

and  the  independence  which  the  abovementioned  eoloniea 
had  before  declared  was  allowed  to  them ;  so  that  now 
they  are  as  much  independent  of,  and  unconnected  with, 
Great  Britain,  as  any  other  foreign  nation.  And  by  the 
^  Geo.  III.  c.  39,  certain  powers  are  given  to  the  king 
for  the  better  carrying  on  trade  and  commerce  between 
£ngland  and  the  United  States. 

If  the  crown  give  a  new  constitution  to  a  conquered 
or  ceded  colony,  and  it  be  provided  that  a  representative 
aasemhly  shall  be  summoned  among  the  inhabitants  <tf  the 
cdony,  with  the  power  of  making  lawa  for  its  interior 
government,  it  has  been  decided  that  the  crown  cannot 
aAerwarda  exercise  with  respect  to  such  colony  ita  former 
right  of  legislation.*  But  every  colony  at  all  periods  of 
its  existence  is  snl^ect  as  part  of  the  British  dominions  to 
the  legislative  audiority  of  the  British  pariiament,  by  whoao 
power  its  existing  laws  may  in  all  cases  be  either  wholly  or 
in  part  repealed,  and  new  laws  or  a  new  constitution  be  at 
pleasure  imposed.  And  this  is  true  with  regard  to  those 
conquered  or  ceded  colonies  that  have  obtained  from  the 
king  in  council  legislatures  of  their  own,  and  where  the 
power  of  the  crown  to  make  laws  has  ceased.^ 

These  are  the  several  parts  of  the  dominions  of  the 
crown  of  Great  Britain,  in  which  the  monicipal  laws  of 
England  are  not  of  force  or  authority,  merely  as  the  mu- 
nicipal laws  of  England.  Most  of  them  have  probably 
copied  the  spirit  of  their  own  law  from  this  original;  but 
then  it  receives  its  obligation,  and  authoritative  force,  from 
being  the  law  of  the  country. 

As  to  any  foreign  domhuons  which  may  belong  to  the  [  Ht  1 
person  of  the  king  by  hereditary  descent,  by  purchase,  or  ^^^^ 
other  acquisition,  as  the  territory  of  Hanover,  and  any  other 
property  in  Germany ;  as  these  never  in  anywise  apper- 
tained to  the  crown  of  these  kingdoms,  and  have  since  the 

■  Campbell  v.  Hall,  Cowp.  204.       ^  Clark,  1 1,  ftod  oole  1. 
CUrk  on  Colonial  Law,  10. 
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aeoctMOfi  of  ber  prcMnt  majeety  to  the  thfone  devolved  on 
the  oude  line  In  the  person  <^  the  Didie  of  CuBibefland» 
tbey  are  entiiely  uneonneeted  with  the  laws  of  England, 
and  do  not  eonmunKate  with  this  nation  in  any  respect 
whatsoever.  The  EngUsh  legiskture  had  wisely  remarked 
the  inconveniences  that  had  formerly  resulted  from  do- 
minions on  the  continent  of  Europe;  from  the  Norman 
territory  which  William  the  conqueror  brought  with  him, 
and  held  in  conjunction  with  the  English  throne ;  and  from 
Anjou,  and  its  appendages,  which  fell  to  Henry  the  second 
by  hereditary  descent.  They  had  seen  the  nation  engaged 
for  near  four  hundred  years  together  in  ruinous  wars  for 
defence  of  these  foreign  dominions  $  till,  happily  for  this 
country,  they  were  lost  under  the  rdgn  of  Henry  the  sixth. 
They  observed  that,  from  that  time,  the  roaiitime  interests 
of  England  were  better  understood  and  more  dosely  pur- 
sued :  that,  in  consequence  of  this  attentioni  the  nation,  as 
soon  as  she  had  rested  from  her  civil  wars,  liegan  at  this 
period  to  flourish  all  at  once ;  and  became  much  more  con^ 
aidenble  in  Europe,  than  when  her  prinees  were  possessed 
of  a  larger  territory,  and  her  councils  distracted  by  forngn 
interests.  This  experience  and  these  considerations  gave 
birth  to  a  conditional  clause  in  the  act^  of  settlement,  which 
vested  the  crown  in  her  present  majesty's  illustrious  house, 
"  that  in  case  the  crown  and  imperial  dignity  of  this  realm 
"  shall  hereafter  come  to  any  person  not  being  a  native  of 
**  this  kingdom  of  England,  this  nation  shall  not  be  obliged 
"  to  engage  in  any  war  for  the  defence  of  any  dominions  or 
"  territories  which  do  not  belong  to  the  crown  of  England, 
**  without  consent  of  parliament." 
Ij^^Kdomof  We  come  now  to  consider  the  kingdom  of  England  in 
^eheu<u!^  particular,  the  direct  and  immediate  subject  of  those  laws, 
concerning  which  we  are  to  treat  in  the  ensuing  work.  And 
tfiis  comprehends  not  only  Wales  and  Berwick,  of  which 
enough  has  been  already  said,  but  also  part  of  the  sea. 
The  main  or  high  seas  are  part  ol  the  reidm  of  England, 
[  112  ]  for  thereon  our  courts  of  admiralty  have  jurisdiction,  but 
Mii«££  ^^^^y  '^^^  subject  to  the  conmion  law.*^  This  main  sea 
^SwT'**'  begins  at  the  low-water-mark.  But  between  the  high-water- 

Sut.  12  &  13  Wiu.  3,  c.  3.  <  Co.  Lilu  a<>U. 
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the  GomiDoik  law  and  Ibe  admiralitjr  have  dMHWi  imp§Hmmp 
an  alternate  jnnsdiction  i  one  upon  the  water*  when  it  ie 
fuU  aea;  the  other  upoD  the  land  when  it  it  an  ebb** 

The  territory  of  England  is  liable  to  two  diviaioos;  the  "^^^^ 
one  eoelefliastical»  the  other  civil.  ^^^^ 

....  lnto«ecto. 

1.  The  ecclesiastical  division  is,  primarily,  into  two  pro-  pj^f******* 
vinces,  those  of  Canterbury  and  York.    A  province  is  the  The  ecclc&i- 
circuit  of  an  archbishop's  jurisdiction.    Each  province  con-  vmc^  of  ' 
tains  divers  dioceses,  or  sees  of  suffragan  bishops;  whereof  ^^YSi7' 
Canterbury  includes  tvrenty-one,  and  York  three:  besides 
the  bishoprick  of  the  isle  of  Man,^  which  was  annexed  to 
the  provinoe  of  York  by  king  Henry  VIII.    Every  diocese 
is  divided  into  arohdcaeonries,  whereof  there  are  sixty  in 
all;  each  archdeaconry  into  rural  deaneries,  which  are  the 
circuit  of  the  arehdeacoo*s  and  rural  dean's  jurisdiction* 
of  whom  hereafter;  and  every  deanery  is  divided  into 
narlaheB*' 

A  pariib  ia  that  cirenil  of  ground  which  is  committed  to  ruwni. 
the  ehatge  of  one  pameo*  or  vicar*  or  other  minister  having 

cure  of  souls  therein.  These  districts  are  computed  to  be 
near  ten  thousand  in  number.'^  How  ancient  the  division 
of  parishes  is,  may  at  present  be  difficult  to  ascertain ;  for 
it  seems  to  be  agreed  on  all  hands,  that  in  the  early  ages 
of  Christianity  in  this  island,  parishes}  were  unknown,  or  at 
least  signified  the  same  that  a  diocese  does  now.  There 
was  then  no  appropriation  of  ecclesiastical  dues  to  any  par- 
ticular church ;  but  every  man  was  at  liberty  to  contribute 
bis  tithes  to  whatever  priest  or  church  he  pleased*  provided 
only  that  he  did  it  to  some ;  or*  if  he  made  no  special  ap- 
pointment or  iqppropriatson  thereof*  they  were  paid  into  the 
hands  of  the  bishop*  whose  duty  it  was  to  distribute  them 
among  the  clergy  and  for  other  pious  purposes*  according 
to  hia  own  dtscretion. 

Mr.  Camden^  says,  England  was  divided  into  parishes  by 
archbishop  Honorius  about  the  year  630.     Sir  Henry 

*  Finch.  L.  78.  c.  77,  as  to  which  see  po^,  chap.  XI. 

'  A*  to  ihis  bishoprick,  see  anf«,         ^  ^ 
p.  101,  n.  p.  This  ecclesiastical  divi-  Gibson's  Britain. 

tiDoiinotaltcredby  the6&7  Wm.lV.        '  1^  Briuumia. 
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Hobarti  lays  it  dowiii  that  pariakes  were  first  erected  by  the 
council  of  Latenui»  which  waa  held  A.D.  1179.  Each 
[  IH  ]  widely  diflfering  from  the  others  and  both  of  them  perhaps 
from  the  truth ;  which  will  probably  be  found  in  the  medium 
between  the  two  extremee.  For  Mr.  Selden  has  dearly 
shewn^^  that  the  clergy  Ityed  in  common  without  any  division 
of  parishes,  long  after  the  time  mentioned  by  CaiiKlen.  And 
it  appears  from  the  Saxon  laws,  that  parishes  were  in  being 
long  before  the  date  of  that  council  of  Lateran,  to  which  they 
are  ascribed  by  Hobart. 

We  find  the  distinction  of  parishes,  nay,  even  of  mother- 
churches,  so  early  as  in  the  laws  of  king  Edgar,  about  the  year 
970.    Before  that  time  the  consecration  of  tithes  was  in 
general  arbUrary^  that  is,  every  man  paid  his  own  (as  waa 
before  observed)  to  what  church  or  parish  he  pleaaed.  But 
this  bdng  liable  to  be  attended  with  either  frauds  or  at  least 
caprice,  m  the  persons  paying ;  and  with  either  jealousies  or 
mean  oompliancea  in  such  aa  were  compecitorB  for  receiving 
them :  it  was  now  ordered  by  the  law  of  king  Edgar,*  that 
*^  dmktr  amnei  deeima  frwunrim  teei$tke  ad  quampanckia 
**  pertinet."    However,  if  any  thane,  or  great  lord,  had  a 
church  within  his  own  demesnes,  distinct  from  the  mother- 
church,  in  the  nature  of  a  private-chapel ;  then,  provided 
such  church  had  a  cemetery  or  consecrated  place  of  burial 
belonging  to  it,  he  miglit  allot  one-third  of  his  tithes  for  the 
maintenance  of  the  officiating  minister :  but,  if  it  had  no 
cemetery,  the  thane  must  himself  have  maintained  his  chaplain 
by  some  other  means  ;  for  in  such  case  all  his  tithes  were 
ordained  to  be  paid  to  the  pnmarkg  eeehrim  or  mother- 
church.™ 

This  proves  that  the  kingdom  was  then  generally  divided 
into  parishes;  which  diviaion  happened  probably  not  all  9k 
once,  but  by  degrees.  For  it  seems  pretty  dear  and  certain, 
that  the  boundaries  of  parishes  were  origmaUy  ascertahaed  by 
those  of  a  manor  or  manors ;  since  it  very  seldom  happens  that 
a  manor  extends  itself  evermore  parishes  than  one,  though 
[113]  there  are  often  many  manors  in  one  parish.    The  lords,  as 

J  Hob.  296*  ^^«^  c.  2.   See  a1»o  the  laws  of 

^  Of  tUlies.  c.  9.  ^i"?  Canute,  c.  U,  about  th«  year 

'  c.  1.  1030. 
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^uMwaaty  spread  itoelf,  began  to  build  ebnrdiM  vpon 
own  demeanes  or  wasteti  to  accommodate  tbeir  temmis  in 
one  or  two  adjoimng  lordships ;  and«  in  order  to  have  divine 
eenrice  regularly  performed  therein,  obliged  all  their  tenants 
to  appropriate  thdr  tithes  to  the  maintenanoe  of  the  one 
officiating  minister,  instead  of  leaving  them  at  liberty  to  dis- 
tribute them  among  the  clergy  of  the  diocese  in  general ;  and 
this  tract  of  land,  the  tithes  whereof  were  so  appropriated, 
formed  a  distinct  parish.  Which  will  well  enough  account 
for  the  frequent  intermixture  of  parishes  one  with  another. 
For,  if  a  lord  had  a  parcel  of  land  detached  from  the  main 
of  his  estate,  but  not  sufficient  to  form  a  parish  of  itself,  it 
was  natural  for  him  to  endow  his  newly  erected  church 
with  the  tithes  of  those  disjointed  lands,  especially  if  no 
church  was  then  built  in  any  lordship  acyomiiig  to  those  out* 
lying  parcels. 

Thus  parishes  were  ipradually  formed,  and  parish  churches 
endowed  with  the  tithes  that  arose  within  the  circuit  assigned* 
'  But  some  lands,  either  because  they  were  in  the  hands  of 
irreligious  and  careless  owners,  or  were  situate  in  forest  and 
desert  pieces,  or  for  other  now  unsearchable  reasons,  were 
never  united  to  any  parish,  and  therefore  continue  to  this 
day  extra-parochial:  and  their  tithes  are  now  by  immemorial 
custom  payable  to  the  king  instead  of  the  bishop,  in  trust 
and  confidence  that  he  will  distribute  them  for  the  general 
good  of  the  church  :^  yet  extra-parochial  wastes  and  marsh 
lands,  when  improved  and  drained  are  by  the  stat,  17  G.  2, 
c  37,  to  be  assessed  to  all  parochial  rates  in  the  parish  next 
adjoining.  And  thus  much  for  the  ecclesiastical  division  of 
this  kingdom. 

£.  The  civil  division  of  the  territory  of  England  is  into  *•  civtidi. 

°  Tiiion  of  fhe 

eounties,  of  these  counties  into  hundreds,  of  those  hundreds  ^^"^ 
into  titfalngs  or  towns.   Which  division,  as  it  now  stands^ 
seems  to  owe  its  original  to  king  Alfred,^  who  to  prevent  the 

*  2  last.  647;  ft  R«i»>  44.Cro.  very  justly  entitle,  "nummi«(iiMxiRM 
Elis.S12.  It  il  to  beobserred  that  "  $ecnritas,  per  quam  omnes  statu  fir" 
tithes  are  now  commuted  to  a  rent-  "  minimo  sustimeutx  ; — quit  hoc  modo 
eharge,  6  &  7  Wm.  IV.  c.  71.  Jiebut,quod  suh  (hrennalijidejuuiont 

*  Flet.  1.  47.    J  hU  the  laws  of  "  debeltant  esse  nniveni,  Sf^c,*' 
Kiog  Edward  the  Conressor,  e.  30, 
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[114]  npliMB  tnd  ditorden  which  formerly  prevailed  in  the  realm, 
instltated  tithings,  so  called  from  die  Saxon,  because  ten 
freeholders,  with  their  families,  composed  one.  These  all 
dwelt  together,  and  were  sureties  or  fVee  pledges  to  the  king, 
for  the  good  behaviour  of  each  other ;  and  if  any  oflfence  was 
committed  in  their  district,  they  were  bound  to  have  the 
offender  forthcoming.P  And  therefore  anciently  no  man  was 
suffered  to  abide  in  England  above  forty  days,  unless  he 
were  enrolled  in  some  tithing  or  dccenuary.<i  One  of  the 
principal  inhabitants  of  the  tithing  is  annually  appointed  to 
preside  over  the  rest,  being  called  the  tithing-man,  the 
head-borough  (words  which  speak  their  own  etymology,)  and 
in  some  countries  the  borsholder,  or  borough's-ealder,  being 
supposed  the  discretest  man  in  the  borough,  town,  or  tithing.' 

Tituiig*.  Tithings,  towns,  or  vills,  are  of  the  same  signification  in 
law ;  and  are  said  to  have  had,  each  of  them,  originally  a 
diurofa,  and  celebration  of  divine  service,  sacraments,  and 
bnriila  :*  though  that  seems  to  be  rather  an  ecdesiasdcal,  than 
a  civil,  distinction.  The  word  town  or  ttiU  is  indeed,  by  the 
alteration  of  times  and  language,  now  become  a  generical 
term,  comprehending  under  it  the  several  species  of  cities, 
boroughs,  and  common  towns.  A  city  is  a  town  incorporated, 
which  is  or  hath  been  the  see  of  a  bishop ;  and  though  the 
bishoprick  be  dissolved,  as  at  Westminster,  yet  still  it  re- 
maineth  a  city.*  A  borough  is  now  understood  to  be  a 
town,  either  corporate  or  not,  that  sendeth  buriresses  to  par- 
liament." Other  towns  there  are,  to  the  number  Sir  Edward 
C<^  says^  of  8803,  which  are  neither  cities  nor  boroughs; 
tome  of  which  have  the  privileges  of  markets,  and  others  not ; 
butbotii  are  equally  towns  in  law.  To  several  of  these 
towns  there  are  small  appendages  belonging,  called  hamlets, 

[  115  ]  which  are  taken  notice  of  in  the  statute  of  Exeter*  which 
makes  firequent  mention  of  enthre  vills,  demi-vills,  and  ham- 
lets.  Entire  vills,  Shr  Henry  Spelman*  conjectures  to  have 

P  !\Iirr.  c.  1.     3.  •  1  Inst.  116. 

^  Mr.  Carte  is  of  opinion  that  this  Co.  LitU  109.    But  see  Harg. 

tfHani  was  known  long  ttefen  the  nolo,  tad  1  Wood  Inst.  .302. 

timo  of  Alfred  (Cwtt^  Hut  vol.  u  •  litt.  $.  164. 

p.  368.),  but  Alfi«d  eoiiidiily  ngn-  *  1  IniL  116. 

lat«d  and  improved  it.  ^14  Edw.  J, 

•fiiich„L.8.  "  GloM.274. 


Digitized  by 


SEC  IV.] 


THC  LAWS  or  SNCILAKD, 


111 


consisted  of  ten  freemen,  or  frank-pledges,  demi«¥itts  of  five, 
and  hamlets  of  less  than  five.  These  little  collections  of 
houses  are  sometimes  under  the  same  administration  as  the 
town  itself,  sometimes  governed  by  separate  officers ;  in  which 
last  ease  they  are,  to  some  purposes  in  law,  looked  upon 
as  distinct  townships.  These  towns,  as  was  before  hinted, 
contained  each  originally  but  one  parisii,  and  one  tithing; 
though  many  of  them  now,  by  the  increase  of  inhabitants,  are 
divided  into  several  parishes  and  tithings;  and  sometimes 
where  there  is  but  one  parish,  there  are  two  or  more  vills  or 
tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing,  "o«»dw>i«- 
so  ten  tithings  composed  a  superior  division,  called  a  hundred 
as  consisting  of  ten  times  ten  families.  The  hundred  is  go- 
verned by  an  high  constable,  or  bailiff,  and  formerly  there 
was  regularly  held  in  it  the  hundred  court  for  the  trial  of 
causeSf  though  now  &llen  into  disuse.  In  some  of  the 
more  northern  counties  these  hundreds  axe  called  wapen- 
takes.! 

The  subdivision  of  hundreds  into  ^things  seems  to  be 
most  peculiarly  the  invention  of  Alfred  :*  the  institution  of 
hundreds  themselves  he  rather  introduced  than  invented  ; 
for  they  seem  to  have  obtained  in  Denmark  :^  and  we  find 
that  in  France  a  regulation  of  this  sort  was  made  above  two 
hundred  years  before,  set  on  foot  by  Clotharius  and  Childe- 
bert,  with  a  view  of  obliging  each  district  to  answer  for  the 
robberies  committed  in  its  own  division.  These  divisions, 
were,  in  that  country,  as  well  military  as  civil,  and  each  con- 
tained a  hundred  freemen,  who  were  subject  to  an  officer 
called  the  iMiil»narjiis,anumber  of  which  ctffi^marM  were  them- [  116  ] 
selves  aulgect  to  a  superior  officer  called  the  count  or  earned* 
And  indeed  somethii^  like  this  institution  of  hundreds  may  be 
traced  back  as  far  as  the  ancient  Germans,  from  whom  were 
derived  both  the  Franks,  who  became  masters  of  Qaul,  and 
the  Saxons,  who  settled  in  England :  for  both  the  thing  and 
the  name,  as  a  territorial  assemblage  of  personages,  from 
which  afterwards  the  territory  itself  might  probably  receive 

y  Seld.  in  Fortesc.  c.  24.  »  Seld.  tit.  Ilnn.  2.  5. 3. 

*  But  see  flaUam't  Mid.  Ages,  ch.       *  Monteaq.  Sp.  L.  30. 17. 
viii  p.  1,  and  see  ante,  p.  110,  n.  q. 
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its  denomination,  were  well  known  to  that  warlike  people. 
"  CetUeni  ex  nngulis  pagU  nmi,  idque  ip9wm  mUr  tuM 

ooonti**.  An  indefinite  number  of  tbese  hundreds  make  up  a  eounty 
or  shire.  Shire  is  a  Sazon  word,  signifying  a  division :  hut 
a  county,  eomUaitu,  is  plainly  derived  from  eonuu,  the  count, 
of  the  franks;  that  is,  the  earl,  or  alderman  (as  the  Saxons 

called  him)  of  the  shire,  to  whom  the  government  of  it  was 
entrusted.  This  he  usually  exercised  by  bis  deputy,  still 
called  in  Latin  mce-comeSy  and  in  English  the  sherill)  shrieve, 
or  shire-reeve,  signifying  the  officer  of  the  shire,  upon  whom, 
by  process  of  time,  the  civil  administration  of  it  is  now 
totally  devolved.  In  some  counties  there  is  an  intermediate 
division  between  the  shire  and  tlie  hundreds,  as  lathes  in  Kent, 
and  rapes  in  Sussex,  each  of  them  containing  about  three 
or  four  hundreds  a-pieoe.  These  had  formerly  their  lathe- 
reeves,  and  rape-reeves,  acting  in  subordination  to  the  shire- 
reevoi  Where  a  county  is  divided  into  three  of  these  inter- 
mediate jurisdictions,  they  are  called  tithings,^  which  were 
anciently  governed  by  a  tithing*reeve.  These  tithings  still 
subsist  in  the  laige  county  of  York,  where,  by  an  easy  cor- 
ruption, they  are  denominated  ridings ;  the  north,  the  east, 
and  the  west-riding.  The  number  of  counties  in  England 
and  Wales  have  been  different  at  different  times :  at  present 
they  are  forty  in  England,  and  twelve  in  Wales. 

couotiespa-  Three  of  those  counties,  Chester,  Durham,  and  Lancaster, 
arc  called  counties  palatine.  The  two  former  are  such  by 
prescription  or  immemorial  custom,  or  at  least,  as  old  as 

[  117  ]  the  Norman  conquest,^  The  latter  was  created  by  king 
Edward  IH.  in  favour  of  Henry  Plantagenet,  first  earl  and 
then  duke  of  Lancaster'  whose  heiress  being  married  to  John 
of  Gaunt,  the  king's  son,  the  franchise  was  greatly  enlarged 
and  confirmed  in  parliament to  honour  Job  n  of  Gaunt  himself 
whom,  on  the  death  of  his  father-in-law,  the  king  had  also 
created  duke  of  Lancaster.^  Counties  palatine  are  so  called 

"  Tacit  deMonb.  German.  6.  112;  4  In.«t.  204. 

4  L.  L.  £dw.  c.  34.  •  CarU  36  £dw.  III.  o.  9. 

•  Sdd.  tit.  Hon.  8. 6. 8.  ^  PM.  51  fidw.  IlL m.38 ;  Plowd. 

f  Pat.  25  Edw.  III.  pi.  1.  m.  18  ;  215  ;  7  R7m.l38. 
Seld.  Ibidi  Suuiford's  Gen.  Hist. 
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a  palafio,  because  the  owners  thereof,  the  earl  of  Chester, 
tlie  bishop  of  Durham,  and  the  duke  of  Lancaster,  had  in 
those  counties  jura  regalia^  as  fully  as  the  king  hath  in  his 
palace  ;  regalem  potestatem  in  omnibusy  as  Bracton  expresses 
it.j  They  might  pardon  treasons,  murders,  and  felonies ; 
they  appointed  all  judges  and  justices  of  the  peace ;  all  writs 
and  indictments  ran  in  their  names,  as  in  other  counties  in 
the  king  8 ;  and  all  offences  were  said  to  be  done  against 
tbeir  peace,  and  not,  as  in  otlier  places,  eotUra  paoem  domim 
regis.^  And  indeed  by  the  ancient  law,  in  all  peculiar  juri»- 
dicUoiis,  o&ttces  were  said  to  be  done  against  his  peace  ia 
whose  ooort  they  were  tried;  in  a  court-leet,  conira  foam 
^mim  s  in  the  court  of  a  corporation,  oouira  paeem  balU* 
wnmf  in  the  sheriff's  court  or  toum,  contra  paeem  eie^- 
ctmiUs,^  These  paUtine  privileges  (so  similar  to  the  regal 
independent  jurisdictions  usurped  by  the  great  barons  on  the 
CQUtiQentt  during  the  weak  and  infknt  state  of  the  first  feo* 
dal  kingdoms  in  Europe),*^  were,  in  all  probability,  originally 
granted  to  the  counties  of  Chester  and  Durham,  because 
they  bordered  upon  inimical  countries,  Wales  and  Scotland, 
in  order  that  the  inhabitunb,  having  justice  administered  at 
home,  might  not  be  obliged  to  go  out  of  the  country  and 
leave  it  open  to  the  enemy's  incursions;  and  that  the  owners 
being  encouraged  by  so  large  an  authority,  might  be  the 
more  watchful  in  its  defence.  And  upon  this  account  also 
tliere  were  formerly  two  other  counties  palatine,  Pembroke-  [  118  ] 
shire  and  Hexhamshire,  the  latter  now  united  with  Nor- 
thumberland ;  but  these  were  abolished  by  parliament,  the 
former  in  27  Hen.  Vill.,  the  latter  in  14  Eliz.  And  in  27 
Hen*  VI il*,  likewise,  the  powers  before  mentioned  of 
owners  of  counties  palatine  were  abridged,  the  reason  for 
their  continuance  in  a  manner  ceasiug;  though  still  all  writs 
are  witnessed  in  their  names,  and  all  forfeitures  for  treason 
by  the  common  law  accrue  to  them.*^ 

Of  these  three,  the  county  of  Durham  has  been  of  late 
years  the  only  one  remaining  in  the  hands  of  a  subject ;  for 
the  earldom  of  Chester,  as  Camden  testifies,  was  united  to 

J  L.  3.  c.  8.  $.4.  *"  Robertion,  Cha,  V.  I.  60. 

k  4  Inst.  204.  ■4  Inst  «05. 

*  Seld.  in  Heng.  Magn.  c.  3. 
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the  crown  by  Henry  III.,  and  has  ever  since  given  title  to 
the  king*s  eldest  son.  And  the  county  palatine,  or  duchy  of 
Lancaster,  was  the  property  of  Henry  of  Bolingbroke,  the 
son  of  John  of  Gaunt,  at  the  time  when  he  wrested  the 
crown  from  king  Richard  II.,  and  assumed  the  style  of 
king  Heniy  IV.  But  he  was  too  prudent  to  suflfer  this  to 
be  united  to  the  crown,  lest,  if  he  lost  one,  he  should  lose 
the  other  also;  for  as  Pkiwden^  and  Sir  Edward  CokeP 
observe  "  he  knew  he  had  the  duchy  of  Lancaster  by  sure 
and  indefeasible  title,  but  that  his  title  to  the  crown  was  not 
so  assured  :  for  that  after  the  decease  of  Richard  II.,  the 
right  of  the  crown  was  ia  tlie  hch-  of  Lionel,  duke  of  Cla- 
rence, second  son  of  Edward  111.,  John  of  Gaunt,  father 
to  this  Henry  IV.,  being  but  tiie  fourth  son."  And  there- 
fore he  procured  an  act  of  parliament,  in  the  first  year  of 
his  reign,  ordaining  that  the  duchy  of  Lancaster,  and  all 
other  his  hereditary  estates,  with  all  their  royalties  and  fran- 
chises, should  remain  to  him  and  his  heirs  for  ever ;  and 
should  remain,  descend,  be  administered,  and  gove^rned,  in 
like  manner,  as  if  he  never  had  attained  the  r^l  dignity ;  and 
thus  they  descended  to  his  son  and  grandson,  Henry  V.  and 
Henry  VI.,  many  new  territories  and  privileges  being  annexed 
to  the  duchy,  by  the  fiirmer.4  Hemy  VI.  being  atteinted  ift 
[  119  ]  I  Edward  IV.,  this  duchy  was  declared  In  parliament  to 
have  become  forfeited  to  the  crown'  and  at  die  same  time 
an  act  was  made  to  incorporate  the  duchy  of  Lancasleiv 
to  continue  the  county  palatine,  (which  otherwise  might 
have  determined  by  the  attainder) '  and  to  make  the  same 
parcel  of  the  duchy ;  and  further,  to  vest  the  M'hole  in  king 
Edward  IV.,  and  his  heirs  kings  of  England  for  ever ;  but 
under  a  separate  guiding  and  governance  from  the  other  in- 
heritances of  the  crown.  And  in  1  Hen.  VII.,  another  act 
was  made  to  resume  such  parts  of  the  duchy  lands  as  had 
been  dismembered  from  it  in  the  reign  of  Edward  IV.,  and 
to  vest  the  inheritance  of  the  whole  in  the  king  and  his  heirs 
for  ever,  as  amply  and  largely,  and  in  like  manner,  form  and 
condition,  separate  from  the  crown  of  England,  and  possea- 


•  216. 

*  4  Inst.  205, 

<  Parl.2Ueo.  V.ii.30;3HeB.V. 


n.  1& 
'  1  Vmtr.  155. 
•  1  Ventr.  157. 
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aion  of  the  same*  at  tbe  three  Henrys  and  Edward  IV.,  or 
any  of  them,  had  and  held  the  same.* 

But  very  eotlsiderable  alterations  have  recently  been  made  Aitcmtmm 
In  two  of  the  three  counties  palatine  that  remain.  By  the  w^in  rou'n-*' 
etatute  10  Geo.  iV.Scl  Wm.  IV.  c.  70,  s.  13,  the  jurisdic- 
tion  of  her  Majesty's  courts  at  Westminster  is  extended  to 
the  county  palatine  of  Chester,  and  by  s.  14,  the  jurisdiction 
of  the  court  of  session  of  such  county  palatine  ceased, 
and  the  assizes  arc  now  lield  at  Chester,  and  the  adminis* 
tration  of  justice  is  carried  on  in  all  respects  as  in  any  other 
county  of  England.  By  the  statute  6  Wm.  IV.  c.  19,  s.  It 
the  palatine  jurisdiction  and  power  theretofore  vested  in  the 
bishop  of  Durham  is  separated  from  the  bishoprick,  and  all 
forfeitures  and  jura  regaUa  are  translSsrred  to  the  king,  his 
heirs,  and  successors,  but  without  prejudice  to  the  jurisdic- 
tion of  the  courts  of  the  county  palatine;  but  by  s.  19,  the 
eountf  court  is  abolished.^  And,  by  the  Uniformity  of 
Process  Act,  2  Wm.  IV.  c.S2,  s.  21,  it  is  expressly  provided 
that  nothing  in  that  act  should  abridge,  alter,  or  a£fect  the 


*  Some  have  «Dteitamed  an  opinioa 
<Plo«d.990.  l.t;  lamh,  AtOuiim, 
$33,  4  Inst.  206.)  that,  by  tha  aet» 

the  right  of  the  duchy  vested  only  in 
the  vaiural,  and  not  in  the  political 
person  of  king  Henry  VII.  as  for- 
narly  in  that  of  Henry  IV.;  and  was 
daicaiuliUe  to  bis  aatunl  bain,  inde- 
pendent of  the  sucoetnoD  to  the  crown. 
And  if  this  notion  were  well  founded, 
it  might  have  become  a  very  curious 
qoeatton,  at  the  time  of  the  llevolution 
in  1068,  in  wbom  Om  nglit  of  the 
diwhy  remained  after  King  Jamca'a 
abdication,  and  pravious  to  the  at- 
tainder of  the  pretended  Prince  of 
Wales.    But  it  is  observable,  that  in 
the  same  act  the  duchy  of  Cornwall  is 
alio  veitod  in  King  Henry  VII.  and 
hie  heifs ;  which  could  never  be  in- 
tended in  any  event  to  be  Mpanted 
from  the  inheritance  of  the  cnnni. 
And  indeed  it  seems  to  have  been  un- 
derstood, very  early  after  the  statute  of 
Henry  VII.  that  the  duchy  of  Lan- 

I 


caster  was  by  no  means  thereby  made 
a  aepatate  iidieritanoe  ftom  the  leit  ef 
the  royal  patrimonyt  aiiioa  it  deaoniod 

with  the  crown  to  the  half-blood  in  the 
instances  of  Queen  Mary  and  Queen 
Elizabetl),  which  it  could  not  have 
done  aa  the  estate  of  a  mere  duke  of 
Lancaster,  in  the  common  course  of 
legal  descent.  The  better  opinioQ, 
therefore,  seems  to  be  that  of  those 
judges  who  held  (Plou'd.  221.)  that, 
notwithstanding  the  statute  of  Hen. 
VII.  (which  was  only  an  act  of  ro- 
anmption)  the  duchy  atiU  remained  aa 
eetablisbed  by  the  act  of  Edward  IV. 
separate  from  the  other  pOMMiona  of 
the  crown  in  order  and  goveramenl^ 
but  united  in  point  of  inheritance. 

"  A  bill  was  brought  in  in  the  ses- 
aion  of  1836  to  aboliah  the  palatine 
juriMiiatioa  of  Durham  (printed  in  11  . 

Legal  Obs.  466),  but  it  was  allliud 
to  the  modified  ahape  above* 
tiooed. 
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franchise  and  jurisdiction  of  either  of  the  counties  palatine 
of  Durham  or  Lancaster.  And  by  the  4  &  5  Wm.  1 Y.  c  6^^ 
the  jurisdiction  of  the  palatine  court  of  Lancaster  is  ex- 
tended by  compelling  the  attendance  of  witnesses  and  en- 
foreing  execution  out  of  the  former  limits.^ 
tstooTor.     The  isle  of  Ely  is  not  a  county  palatine,  though  some^ 
times  erroneously  called  so,  but  only  a  royal  franchise ;  the 
bishop  having,  by  grant  of  king  Henry  the  first  juraregaUa 
within  the  isle  of  Ely,  whereby  he  exercises  a  jurisdiction 
over  all  causes,  as  well  criminal  as  civil.^ 
[  120  ]     There  are  also  counties  corporate,  which  are  certain  cities 
conntie*     Eud  towus,  somc  with  more,  some  with  less  territory  annexed 
i^nuou, ' to  them ;  to  which,  out  of  special  grace  and  favour,  the 
ToH^Ao.    j^jpgg      England  have  granted  the  privilege  to  be  counties 
of  themselves,  and  not  to  be  comprised  in  any  other  county, 
but  to  be  governed  by  their  own  sheriffs  and  other  magis- 
trates, so  that  no  officers  of  the  county  at  large  have  any 
power  to  intermeddle  therein.    Such  are  London,  York, 
Bristol,  Norwich,  Coventry,  and  many  others.* 

And  thus  much  of  the  countries  subject  to  the  laws  of 
England. 

'  Thoni  lias  recently  (1H35)  been  a  4  Inst.  22(). 

report  by  commUsioners  as  to  the  i  bey  are  all  lucutioueil  tu  tbe 

cwuty  court  of  Lancaster.  atatmta  3  Geo.  1.  e.  5. 
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CHAPTER   TU£  FIRST. 
OF   THE   ABSOLUTE    RIGHTS  OF 

INDIVIDUALS. 


Municipal  law  being  a  rule  of  civil  conduct,  commanding 
what  is  right  and  prohibiting  what  is  wrong  ;^  it  follows,  that 
the  primary  and  principal  objects  of  the  law  are  rights  and 
wrongs. 

Rights  are  liable  Co  another  subdivision :  being  either,  [  122 
first,  those  which  concern  and  are  annexed  to  the  persons  of  Eirhtsdi. 
men,  and  are  then  called  jura  persona/nm  or  the  rights  of  Hghta  o? ^ 
perwttSf  or  they  are,  secondly,  such  as  a  man  may  acquire  ^Slt^ 
over  external  objects,  or  things  unconnected  with  his  person, 
which  are  styled  jura  rerum  or  the  rights  of  things. 

We  are  in  the  present  work  to  consider  the  rights  of  per-  The  right* 
sons ;  witli  the  means  of  acquiring  and  losing  them.^  ecpw^om. 

Now  the  rights  of  persons  that  are  commanded  to  be  ob-  ^  153  ] 
served  by  the  municipal  law  are  of  two  sorts :  first,  such  as  Rights  of 
are  due  from  every  citizen,  which  are  usually  called  civil  twoaort? 
duties;  and,  secondly,  such  as  belong  io  him,  which  is  the 
more  popular  acceptation  of  riyiUs  or  jura.   Both  may  indeed 
be  comprised  in  this  latter  division  ;  for,  as  all  social  duties 
are  of  a  relative  nature,  at  the  same  time  that  they  are  due 
from  one  roan,  or  set  of  men,  they  must  also  be  due  to  ano* 

■  Sec  ante  p.  35.  "  according  to  the  text  of  BUlckstooe, 

The  rights  of  things  are  treated  of     by  ihu  preseut  writer, 
in    the  Prinetp/«  of  Real  Property, 
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thcr.    But  I  apprehend  it  will  be  more  clear  and  easy,  to 
consider  many  of  them  as  duties  required  from,  rather  tlian 
as  rights  belonging  to,  particular  persons.    Tbtts^  Ibr  in- 
stance, allegiance  is  usually,  and  therefore  most  easily,  con- 
sidered as  the  duty  of  the  people,  and  protection  as  the  duty 
of  the  magistrate;  and  yet  they  are,  ledprocally,  the  righto 
as  well  as  duties  of  each  other.   Allegiance  is  the  ri|^t  of 
the  magistrate,  and  protection  the  right  of  the  people. 
Persona  arc     Persous  also  aTO  dividcd  by  the  law  into  either  natural 
rdwwtuu  persons,  or  artificial.   Natural  persons  are  such  as  the  God 
of  nature  formed  us ;  artificial  are  such  as  are  created  and 
devised  by  human  laws  for  the  purposes  of  society  and  go- 
vernment, which  are  called  corporations  or  bodies  politic, 
a^^yf^     The  rights  of  persons  considered  in  their  natural  capacities 
t'^*"^  are  also  of  two  sorts,  absolute,  and  relative.    Absolute,  which 
ttv*.         yji  e  such  as  appertain  and  belong  to  particular  men,  merely  as 
individuals  or  single  persons:  relative,  which  are  incident  to 
tlicm  as  members  of  society,  and  standing  in  various  relations 
to  each  other.    The  first,  that  is,  absolute  rights^  will  he  the 
subject  of  the  present  chapter. 
t^Sl!!*'       By  the  absolute  ri(/hU  of  individuals  we  mean  those  which 
are  so  in  their  primary  and  strictest  sense;  such  as  would 
belong  to  their  persons  merely  in  a  state  of  nature,  and  which 
every  man  is  entitled  to  eijoy,  whether  outof  society  or  in  it. 
But  with  regard  to  the  absolute  duties,  which  man  is  bound 
[  124  ]  ^  perform  considered  as  a  mere  individual,  it  is  not  to  be 
expected  that  any  human  municipal  law  should  at  all  explain 
or  enforce  them.   For  the  end  and  intent  of  such  laws  being 
only  to  regulate  the  behaviour  of  mankind,  as  they  are  mmk- 
hers  of  society,  and  stand  in  various  relations  to  each  other, 
they  have  consequently  no  concern  with  any  other  but 
social  or  relative  duties.    Let  a  man  thcrciore  be  ever  so 
abandoned  in  his  principles,  or  vicious  in  his  practice,  pro- 
vided he  keeps  his  wickedness  to  himself,  and  does  not  ofiend 
against  the  rules  of  public  decency,  he  is  out  of  tlie  reach  of 
human  laws.    But  if  he  makes  his  vices  public,  though  they 
be  such  as  seem  principally  to  atlect  himsell^  (as  drunkenness, 
or  the  like)  they  then  become,  by  the  bad  example  they  set, 
of  pernicious  effects  to  society ;  and  therefore  it  is  then  the 
business  of  human  laws  to  correct  them.   Here  the  drcum* 
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stanee  of  publkation  is  what  alters  the  nature  of  the  caae. 
PHbHo  Bobiiety  h  a  relatiTe  duty,  and  therefore  eiyoined  hj 
oar  laws;  prifiaie  sobriety  is  an  absolute  duty*  which,  whe- 
tiier  it  be  performed  or  not,  human  tribunals  can  never 
'  know  t  and  therefore  they  can  never  enforce  it  by  any  civil 
sanodon.  But  with  respect  to  rights,  the  case  is  diiTerent, 
Human  laws  define  and  enforce  as  well  those  rights  which 
belong  to  a  man  considered  as  an  individual,  as  those  which 
belong  to  him  considered  as  related  to  others. 

For  the  principal  aim  of  society  is  to  protect  individuals  in  Thepmici- 
the  enjoyment  of  those  absolute  rights,  which  were  vested  in  sSi*'™ is'to 
them  by  the  immutable  laws  of  nature ;  but  which  could  not  iddnSi"  " 
be  preserved  in  peace  without  that  mutual  assistance  and 
intercourse,  which  is  gained  by  the  institution  of  friendly  and 
social  communities.  Hence  it  follows,  that  the  first  and 
primary  end  of  human  laws  is  to  maintain  and  regulate  these 
abtoktie  rights  of  individuals.  Such  righte  as  are  social  and 
reUUive  result  from,  and  are  posterior  to,  the  formation  of 
states  and  societies :  so  that  to  maintain  and  regulate  these, 
is  clearly  a  subsequent  consideration.  And  therefore  the 
principal  view  of  human  laws  is,  or  ought  always  to  be,  to 
explain,  protect  and  enforce  such  rights  as  are  absolute, 
which  in  themselves  are  few  andsimple ;  and  then  such  rights  [  ]^  ] 
as  are  relative,  which,  arising  from  a  variety  of  connexions, 
will  be  far  more  numerous  and  more  complicated.  These 
will  take  up  a  greater  space  in  any  code  of  laws,  and  hence 
may  appear  to  be  more  attended  to,  though  in  reality  they 
are  not,  than  the  rights  of  the  former  kind.  Let  us  there- 
fore proceed  to  examine  how  far  all  laws  ought,  and  how  far 
the  laws  of  England  actually  do,  take  notice  of  these  absolute 
rights,  and  provide  for  their  lasting  security. 

The  absolute  rights  of  man,  considered  as  a  free  agent, 
endowed  with  discernment  to  know  good  from  evil,  and  with 
power  of  choosing  those  meesures  which  appear  to  him  to  Natural  u. 
be  most  desirable,  are  usually  summed  up  in  one  general  uS.^' ^  ^ 
appellation,  and  denominated  the  natural  liberty  of  mankind. 
This  natural  liberty  consisto  properly  in  a  power  of  acting 
as  one  thinks  fit,  without  any  restndnt  or  control,  unless  by 
the  law  of  nature ;  being  a  right  inherent  in  us  by  birth, 
and  one  of  the  gifts  of  God  to  man  at  his  ereation,  when  he 


Digitized  by  Google 


120 


THE  RIOHTS  OF  PSR80NS. 


[Ch.  I. 


SSrwopao  endued  him  with  the  foculty  of  free-wtlL  But  every  man, 
*^  when  he  enters  into  society,  gives  up  a  part  of  his  natural 
liberty,  as  the  price  of  so  valuable  a  purchase;  and,  in  con- 
sideration of  receiving  the  advantages  of  mutual  commerce, 
obliges  himself  to  conform  to  those  laws,  which  the  com- 
munity has  thought  proper  to  establish.  And  this  species 
of  legal  obedience  andiionfonnity  is  infinitely  more  desirable 
than  that  wild  and  savage  liberty  which  is  sacrificed  to  ob- 
tain it.  For  no  man,  that  considers  a  moment,  would  wish 
to  let.ain  the  absolute  and  uncontrolled  power  of  doing 
whatever  he  pleases :  the  consequence  of  which  is,  that  every 
other  man  would  also  have  the  same  power;  and  then  there 
would  be  no  security  to  individuals  in  any  of  the  enjoyments 

JKinlhlrty,  Political  therefore,  or  civil  liberty,  which  is  that  of 

wbatitur.  ^  member  of  society,  is  no  other  than  natural  liberty  so  far 
restrained  by  human  laws  (and  no  farther)  as  is  necessary 
and  expedient  for  the  general  advantage  of  the  public^ 
Hence  we  may  collect  that  the  law,  which  restrains  a  man 

[  1£6  ]  from  doing  mischief  to  his  fellow-citizens,  though  it  di- 
minishes the  natural,  increases  the  civil  liberty  of  mankind ; 
but  that  every  wanton  and  causeless  restraint  of  the  will  of 
the  subject,  whether  practiced  by  a  monarch,  a  nobiKty,  or 
a  popular  assembly,  is  a  degree  of  tyranny :  nay,  that  even* 
laws  themselves,  whether  made  with  or  vrithout  our  consent, 
if  they  regulate  and  constrain  our  conduct  in  matters  of 
mere  indifference,  without  any  good  end  in  view,  are  re- 
gulations destructive  of  liberty:  whereas,  if  any  public 
advantage  can  arise  from  observing  such  precepts,  the  con- 
trol of  our  private  inclinations,  in  one  or  two  particular 
points,  will  conduce  to  preserve  our  general  freedom  in 
others  of  more  importance ;  by  supporting  that  state  of 
society,  which  alone  can  secure  our  independence.  Thus 
the  statute  of  king  Edward  IV.,<^  which  forbad  the  fine 
gentlemen  of  those  times  (under  the  degree  of  a  lord)  to 
wear  pikes  upon  their  shoes  or  boots  of  more  than  two 
inches  in  length,  was  a  law  that  savoured  of  oppression ; 
because,  however  ridiculous  the  fashion  then  in  use  might 
appear,  the  restraining  it  by  pecuniary  penalties  could  serve 

*  FueultM  yuSt  quod  ctii^ue  facere     1.  3. 1* 
libet,nin  ^idjKrefmh^lur,  Imt,       *  3  Edw,lV.c.6. 
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Charles  11.,^  which  prescribed  a  thing  seemingly  as  in- 
difierent,  (a  dress  for  the  dead,  who  were  all  ordered  to  be 
buried  in  wopUen)  was  a  law  consistent  with  public  liberty; 
for  according  to  the  opinion  of  that  day,  it  encouraged  the 
staple  trade,  on  which  in  great  measure  de^^nds  the  uni- 
versal good  of  the  nation.  So  that  laws,  when  prudently 
framed,  are  by  no  means  subversive  but  rather  introductlve 
of  liberty;  for  (as  Mr.  Locke  has  well  observed)®  where 
there  is  no  law  there  is  no  freedom.  But  then,  on  the  other 
band,  that  constitution  or  frame  of  government,  that  system 
of  laws,  is  alone  calculated  to  maintain  civil  liberty,  which 
leaves  the  subject  entire  master  of  his  own  conduct,  except 
in  those  points  wherein  the  public  good  requires  some 
direction  or  restraint. 

The  idea  and  practice  of  this  political  or  civil  liberty  Pouucai  u. 
flourish  in  their  highest  vigour  in  these  kingdoms,  where  it  SiSm**"' 
falls  little  short  of  perfection,  and  can  only  be  lost  or  de-  Ei^andi 
stroyed  by  the  folly  or  demerits  of  its  owner:  the  legislature,  [  1^7  ] 
and  of  oourae  the  laws  of  England,  being  peculiarly  adapted 
to  the  preservation  of  this  inestimable  blessing  even  in  the 
meanest  subject   Very  di^rent  from  the  constitutions  of 
many  other  states,  on  the  continent  of  Europe,  and  from 
the  genhis  of  the  imperial  law ;  which  in  genml  are  cal- 
culated to  vest  an  ariutrary  and  despotic  power,  of  controUing 
the  acdons  of  the  subject,  in  the  prinoe,  or  in  a  few  grandees. 
And  this  spirit  of  liberty  is  so  deeply  implanted  in  our  con- 
stitution, and  rooted  even  in  our  very  soil,  that  a  slave  or 
a  negro,  the  moment  he  lands  in  England,  falls  under  the 
protection  of  the  laws,  and  so  far  becomeis  a  freeman:^ 
though  the  master's  right  to  his  service  may  i)ossibly  still 
continue.    And  acting  on  this  the  spirit  of  our  constitution, 
slavery  has  been  finally  abolislied  througliout  the  British 
dominions  by  an  act  of  the  imperial  parliament,^  and  has  at 
last  been  extinguished  not  only  in  name  but  in  substance  by 
the  legislatures  of  those  colonies  where  it  formerly  existed.^ 

*  30  Car.  II.  st.  1.  c.  3.  now  fg-  ^  Slavery  was  abolished  in  all  the 
pealed  by  the  54  Geo.  III.  c.  108.  West  India  Colonics  on  the  Ist  of 

*  On  Gov.  p.  2.     67.  August,  1838.  See  Mirror  of  Farl, 

*  Salk.  6G6.   See  ch.  14.  Sess.  1838,  p.  5519. 


*  3&4  Wni.4.  C.73. 
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The  absolute  rights  of  every  Englishman,  (which,  taken 
in  a  political  and  extensive  sense,  are  usually  called  their 
liberties)  as  they  are  founded  on  nature  and  reason,  so  they 
are  coeval  with  our  form  of  government ;  though  subject  at 
times  to  fluctuate  and  change :  their  establishment  (excellent 
as  it  is)  being  still  human.  At  some  times  we  have  seen 
them  depressed  by  overbearing  and  tyrannical  princes ;  at 
others  so  luxuriant  as  even  to  tend  to  anarchy^  a  worse  state 
than  tyranny  itselfi  as  any  government  is  better  tlian  none 
at  all.'  But  the  vigour  of  our  free  constitution  has  always 
dflliveted  the  nation  firom  these  embarrassments:  and,  as 
sooa  as  the  convulsions  consequent  on  the  struggle  have 
been  over,  the  balance  of  our  rights  and  liberties  has  settfed 
to  its  proper  level;  and  their  fundamental  articles  have  been 
from  time  to  time  asserted  in  parliament,  as  often  as  they 
were  thought  to  be  in  danger. 
Mn^a  First,  by  the  great  charter  of  liberties,  which  was  ob- 

john.  '  tained,  sword  in  hand,  from  king  John,  and  afterwards,  with 
some  alterations,  confirmed  in  parliament  by  king  Henry 
the  third,  his  son.  Which  charter  contained  very  few  new 
grants  ;  but,  as  sir  Edward  Coke  j  observes,  was  for  the  most 
part  declaratory  of  the  principal  grounds  of  the  fundamental 
[  128  ]  laws  of  England.  Afterwards  by  the  statute  called  cwi- 
Jkmatio  cartarum,^  whereby  the  great  charter  is  directed  to 
be  allowed  as  the  common  law ;  all  judgments  contrary  to 
it  are  declared  void ;  copies  of  it  are  ordered  to  be  sent  to 
aU  cathedral  churches,  said  read  twice  a  year  to  the  people  $ 
and  sentence  of  ezcomnuinication  is  directed  to  be  as  con- 
stantly denounced  against  all  those  that  by  word»  deed,  or 
cmittsely  act  contrary  thereto,  or  in  any  degree  infinnge  k. 
Next,  by  a  multitude  of  subsequent  corroborating  statutes 
(rir  Edward  Coke,  I  think,  redtons  ihirty-two)^  firom  die 
first  Edward  to  Henry  the  fourth.  Then,  after  a  long  in- 
terval, by  the  petition  of  right j  which  was  a  parliamentary 
^^^j  declaration  of  the  liberties  of  the  people,  assented  to  by 
king  Charles  the  first  in  the  beginning  of  his  reign.  Which 
was  closely  followed  by  the  still  more  ample  concessions 
made  by  that  unhappy  prince  to  his  parliament,  before  the 

•  See  2  Wils.  292.  uc,  ^  25  Edw.  I. 

I  3  lost,  prwim.  i  2  lost,  proem. 


And  eviM 

,1. 


Petition  of 
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ffUal  rupture  betweeo  Uieni;  and  by  the  many  salutary  laws, 
particularly  the  habfiM  eorput  act,  passed  under  Charles  the  Haim* 
second.  To  these  succeeded  the  biU  of  rights,  or  declaration  cSSS^ 
delivered  by  the  lords  and  commoDS  to  the  prince  and 
priDcess  of  Orange,  18  February  1688;  and  alWrwardt  ^ii^juMS^. 
csnacted  In  parliamenty  when  they  became  king  and  queen : 
vhich  declaration  concludes  in  these  remarkable  wotda; 
**  and  diey  do  daim*  demand,  and  inaist  upon,  all  and  sin- 

gular  the  premiaei,  aa  their  undoubted  rights  and  liberties." 
*'And  the  act  of  parliament  itsdf"'  recognizes  all  and 

singular  the  rights  and  liberties  asserted  and  claimed  in 
*•  the  said  declaration  to  be  the  true,  ancient,  and  indubitable 
**  rights  of  the  people  of  this  kingdom."    These  liberties  JJJ^^'JJ*" 
were  again  asserted  at  the  commencement  of  the  present  ^'°>- 1"- 
century,  in  the  act  of  settlement,^^  whereby  the  crown  was 
limited  to  her  present  majesty's  illustrious  house :  and  some 
new  provisions  were  added,  at  the  same  fortunate  aera,  for 
better  securing  our  religion,  laws,  and  liberties;  which  the 
statute  declares  to  be  "  the  birthright  of  the  pe<^le  of 
**  England,"  according  to  the  ancient  doctrine  of  the  common 
law.^   And  lastly,  we  have  gained  in  the  reign  of  the  late 
king  that  which  may  well  be  called  the  second  great  charter  Refunn  Kdt, 
of  liberties,  the  reform  act,'  of  which  I  shall  hereafter''"'*'^* 
have  to  give  a  particular  account,  whereby,  to  use  the 
words  of  its  preamble,  "  divers  abuses  whidi  had  loqg 
<«  prevailed  in  the  choice  of  members  to  serve  in  the  eom- 

mons  house  of  parliament  were  corrected,  many  inooo- 

rideraUe  places  were  deprived  of  the  right  of  returning 
"  members,  and  such  privilege  was  granted  to  large  po- 
"  pulous  and  wealthy  towns,  and  the  elective  francliise  was 
**  extended  to  many  of  his  majesty's  subjects  who  had  not 
**  heretofore  enjoyed  the  same." 

Thus  much  for  the  declaration  of  our  rights  and  liber-  i,**^ 
ties.    The  rights  themselves,  thus  defined  by  these  several  ^ 
statutes,  consist  in  a  number  of  private  immunities ;  which 
will  appear,  from  what  has  been  premised,  to  be  indeed  no 
other,  than  either  that  residuum  of  natural  liberty,  which  is 

"  1  W.  &  M.at.2.  c.  2.  •  Plowd.  65. 

■  12&UW.m.e.8.  >  3&3W.  IV.e^45. 


Digitized  by  Google 


124  RIGHTS  or  ransoNs.  [Gh.  i. 

not  required  by  the  laws  of  society  to  be  sacrificed  to  public 
convenienoe ;  or  else  those  civil  privileges,  which  society  hatb 
engaged  Co  provide^  in  lieu  of  the  natural  libertiea  so  given 
up  by  Individuals.  These  therefore  were  formerly,  either  by 
inheritance  or  purchase,  the  rights  of  all  mankind;  but,  in 
most  other  countries  of  the  world  being  now  more  or  less 
debased  and  destroyed,  they  at  present  may  be  said  to  remain, 
in  a  peculiar  and  emphatiod  manner,  the  rights  of  the  peo- 
BiKhts  of^^  pie  of  England.  And  these  may  be  reduced  to  three  prlnci- 
Bwtobe    pal  or  primary  articles  ;  the  right  of  personal  security,  the 

VBtfOCOd  to 

SSSfof'p*'/  ''S^'^  personal  liberty,  and  the  right  of  private  property: 
sonai  secu.  bccausc,  as  there  is  no  other  known  nielhod  of  compulsion, 

l  itv ;  2,  the  '  . 

riKiit  of  per-  or  of  abridginff  man's  natural  free  will,  but  by  an  infringe- 

sonal  hhiT-  .     ,  .  . 

ty  aiui.i.the  mcut  Or  diminution  of  one  or  otiier  of  these  important  riffhts, 

npht  of  pn-  *  o  ' 

vatc^pro.    the  preservation  of  these,  inviolate,  may  justly  be  said  to 
include  the  preservation  of  our  civil  immunities  in  their 
largest  and  most  extensive  sense* 
I.  The  right     I.  The  right  of  personal  security  consists  in  a  person's 
sccmity'fnr  legal  and  uninterrupted  enjoyment  of  bis  life,  bis  limbs,  hia 
*       body,  his  health,  and  his  reputation. 


1.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by 
nature  in  every  individual ;  and  it  begins  In  contemplation  of 
law  as  soon  as  an  infimt  is  able  to  stir  in  the  mother's  womb. 
For  if  a  woman  is  quick  with  child,  and  by  a  potion  or  other* 
wise,  killeth  it  In  her  womb ;  or  if  any  one  beat  her,  where- 
by the  child  dieth  in  her  body,  and  she  Is  delivered  of  a  dead 
child;  this,  though  not  murder,  was  by  the  ancient  law 
homicide  or  manslaughter.*!  But  the  modern  law  doth  not 
[  130  ]  ^'^^^^  upon  this  offence  in  quite  so  atrocious  a  light,  but 
merely  as  a  heinous  misdemeanor/ 

An  infant  ifi  venire  sa  mere,  or  in  the  mother's  womb,  is 
supposed  in  law  to  be  born  for  many  pur))oscs.  It  is  capable 
of  having  a  legacy,  or  a  surrender  of  a  copyhold  estate  made 
to  it.   It  may  have  a  guardian  assigned  to  it  f  and  it  is 

Si  alUjuis  mulierem  pregnantem  Bracton.     3.  c.  21. 
pcrciisserit.vei  ei  venetmm  detlerit,p^         '  3  Inst.  50.    As  to  endeavouring 

quodjecerit  abortivam  ;  $i  puerperium  to  procure  abortion,  see  1  VicU  c.  85. 

Jm»  formatum  /uerit,  et  nnuhne  u  s  5. 
futrit  aninMtum,  facit  hamieiditm.        •  Stat  12  Car.  H. «.  U, 
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enabled  to  have  an  estate  limited  to  its  U8e>  and  to  take 
aAerwards  by  such  limitation,  as  if  it  were  then  actually  born.^ 
And  in  this  point  the  civil  law  agrees  with  ours.^ 

A  man>i  limbs  (by  which  for  the  present  we  only  a.fbritnii». 
understand  those  members  which  may  be  useful  to  him  in 
sight,  and  the  loss  of  which  alone  amounts  to  mayhem  by 
the  common  law)  are  also  the  gift  of  the  wise  Creator,  to 
enable  him  to  protect  himself  from  external  injuries  in  a  state 
oi'  n;Uurc.  To  these  therefore  he  has  a  natural  inherent 
right;  and  they  cannot  be  wantonly  destroyed  or  disabled  ^ 
without  a  manifest  breach  ofcivil  liberty. 

Roth  the  life  and  limbs  of  a  nian  are  of  such  high  value, 
in  the  estimation  of  the  law  of  England,  that  itjiardons  even 
homicide  if  committed  se  defendandoy  or  in  order  to  i^reserve 
them.  For  whatever  is  done  by  a  man,  to  save  cither  life  or 
member,  is  looked  upon  as  done  upon  the  highest  necessity 
and  compulsion.  1'herefore  if  a  man  through  fear  of  death 
or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  act ;  these,  though  accompanied  with  all  other 
■  the  requisite  solemnities,  may  be  ailerwards  avoided,  if 
forced  upon  him  by  a  well-grounded  apprehension  of  losing 
his  life,  or  even  his  limbs,  in  case  of  his  non-compliance.^ 
And  the  same  is  also  a  suflicient  excuse  for  the  commission 
of  many  misdemeanors.  The  constraint  a  man  is  under 
in  these  circumstances  is  called  in  law  duress,  from 

'  what  it  19. 

the  Latin  duretieSy  of  which  there  are  two  sorts;  duress  [  ] 

of  imprisonment,  where  a  man  actually  loses  his  liberty,  of 

which  we  shall  presently  speak  :  and  duress  per  minaSy 

where  the  hardship  is  only  threatened  and  impending,  which 

is  that  we  are  now  discoursing  of.    Duress  per  minas  is 

either  for  fear  of  loss  of  life,  or  else  lor  fear  of  mayhem,  or 

Jobs  of  limb.    And  this  fear  must  be  upon  sufHcient  reason  ; 

"  iKm,"  as  Bracton  expresses  it,  **  suspicio  cujtulibet  vani  et 

"  metieulosi  hominis,  sed  talis  quipotsit  cadcreinmrumeon- 

*'  stantem talis  enim  debet  esse  metus,  qui  in  se  continent 

«  vike  pericukm^  atU  corporis  erueiakm»**^   A  fear  of 

'  Sut.  10  &  11  W.  HI.  cl6,  6.  26. 

"  Qui  in  utero  sunt,  in  jurf  civiU        *  2  In«t.  483. 

lfiteUigiiii(iMr  in  nrum  nmhura  eue,  rtim        *  /.  2.  r.  & 
lie  eorv'm  commodo  agalHt,   Ff*  1. 
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battery,  or  being  beaten,  though  never  so  well  grounded,  is 
no  duress :  neither  is  the  fear  of  having  one's  house  burned, 
or  one's  goods  taken  away  and  destroyed ;  because  in  these 
cases,  should  the  threat  be  performed,  a  man  may  have 
satisfaction  by  reeovering  equivalent  damages but  no 
suitable  atonement  can  be  made  for  the  loss  of  life  or  limb. 
And  the  indulgence  shown  to  a  man  under  this,  the  principal, 
sort  of  doressi  the  fear  of  losing  his  life  or  limbs^  agrees 
also  with  that  maxim  of  the  civil  law ;  iffnotciiur  ei  ^ 
smufuinem  nnm  quaUier  qwMer  redemptvm  tfohntJ 

The  law  not  only  regards  life  and  member,  and  protects 
every  man  in  the  enjoyment  of  them,  but  also  furnishes  him 
with  everything  necessary  for  their  support.  For  there  is  no 
man  so  indigent  or  wretched,  but  he  may  demand  a  supply 
sufficient  for  all  the  necessities  of  life  from  the  more  opulent 
part  of  the  commuuity,  by  means  of  the  several  statutes 
enacted  for  the  relief  of  the  poor,  altliougli  this  right  has  of 
late  been  somewliat  limited.^  A  humane  provision ;  yet, 
though  dictated  by  the  principles  of  society,  discoiuUenanced 
by  the  Roman  laws.  For  the  edicts  of  the  emperor  Con- 
stantine  commanding  the  public  to  maintain  the  children  of 
those  who  were  unable  to  provide  for  them,  in  order  to  pre^ 
vent  the  murder  and  exposure  of  infents,  an  institution 
founded  on  the  same  principle  as  our  foundling  hospitals, 
though  comprised  in  the  Theodosian  code,*  were  rejected  in 
Justinian's  collection. 
P  ^^^^  .  These  rightSi  of  life  and  member,  can  only  be  determined 
The  rights  of  dcath  of  the  person;  which  was  formerly  accounted 
life  and  limb  to  bc  cithcr  a  civil  or  natural  death.   The  civil  death  com- 


can  only  be 
dctcrra' 
by  deal 
whethe 
civil  or 


(ictcrrained  tnenccd,  if  any  man  vras  banished  or  abjured  the  realm*  by 


by  death 

civu  or M.        process  of  the  common  law,  or  entered  into  religion ; 

that  is,  went  into  a  monastery,  and  became  there  a  monk  pro- 
fessed :  in  which  cases  he  was  absolutely  dead  in  law,  and 


*  2  Inst.  483.  escaped   all    adequate  punishment. 

y  f/.  48.  21.1.     It  may  here  be  Phipoe's  case,   2  T-each,  C.  C.  p. 

observed,  that  the  obtainiDg  a  valuable  774.    Rex  v.  Edmunds,  6  Car.  & 

Mcviily  from  a  penoD  bj  duieii,  it  Fiy.  €19, 

not  Healing  ia  the  eje  of  th«  hw,  *  See4  &  5  W.  tT.  e.  76. 


mod  this  oflTeDce,  in  two  instances,  ac«        *  /.  1 1.  c.  27. 
eompuind  with  much  atrocity,  bat       »  Ca  Litk  133. 
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his  next  heir  should  have  his  estate.  For,  such  banished 
man  was  entirely  cat  off  from  society  ;  and  such  a  monk, 
iqfx>n  his  proii9Ssioii|  renounced  solemnly  all  secuUr  concerns: 
and  besides,  as  the  popish  clergy  eUumed  an  exemption  firom 
the  duties  of  civil  life  and  the  commands  of  tiie  temporal 
inagistrate»  the  genins  of  the  English  laws  would  not  suficr 
thoie  persons  to  eiyoy  the  benefits  of  society,  who  secluded 
themselves  from  it,  and  relused  to  submit  to  its  regidationi.* 
A  monk  was  therefore  aecoonted  cMUUr  mortma,  and  when 
he  entered  into  religion  might,  like  other  dying  men,  make 
his  testament  and  executors ;  or,  if  he  made  none,  the  ordi- 
nary might  grant  administration  to  his  next  of  kin,  as  if  he 
were  actually  dead  intestate.  And  such  executors  and  ad' 
ministrators  had  the  same  power,  and  might  bring  the  same 
actions  for  debts  due  to  the  religious,  and  were  liable  for  the 
same  actions  for  those  dne  from  him,  as  if  he  were  naturally 
deceased.®  Nay,  so  far  has  this  principle  been  carried,  that 
when  one  was  bound  in  a  bond  to  an  abbot  and  his  successors, 
and  afterwards  made  his  executors^  and  professed  himself  a 
.  monk  of  the  same  abbey,  and  in  process  of  time  was  himself 
made  abbot  thereof ;  here  the  law  gave  him,  in  the  capacity 
of  abbot,  an  action  of  debt  against  his  own  executors  to  re- 
cover the  money  due.^  In  short,  a  monk  or  religious  was  so 
efi^tually  dead  in  law,  that  a  lease  made  even  to  a  third 
person,  during  the  life  (generally)  of  one  who  afterwards 
became  a  monk,  determined  by  such  his  entry  into  religion.: 
for  which  reason  leases,  and  other  conveyances  for  life,  were 
usually  made  to  have  and  to  hold  for  the  term  of  one*s  naHaral 
life.9  But,  even  in  the  times  of  popery,  the  law  of  England  [  133  ] 
took  no  cognizance  of  profession  in  any  foreign  country, 
because  the  fact  could  not  be  tried  in  our  courts and 
therefore,  since  the  reformation,  this  disability  is  held  to  be 
abolished  as  is  also  the  disability  of  banishment,  conse- 
quent upon  abjuration,  by  statute  2i  Jac.  I.  c. 


•*  This  was  also  a  rule  in  tlie  fcoil.il  '  Co.  Litt.  133. 

law,  /.  2.  t.  21.  (If flit  es^e  miles  secuii,  «  2  Kep,  48.  Co.  Litt.  132. 

^ui  /actus  ett  miUt  Christi ;  nec  beM-  Co:  Litt.  132* 

jSeiiiM  pertkut  ad  turn  fni  hm  dtht  *  1  Silk.  163. 

^tnn  vgUhm,  J  One  ^edes  of  dvil  d««tfa,  tayi 


•  litl.  f  200.  Mr.  CbiiHiui,  naj  itiU        in  tbii 
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How  life 
may  be  for- 
feited. 


This  natural  life  being,  as  was  before  observed,  the  im- 
mediate donation  of  the  great  Creator,  cannot  legally  be  dis- 
posed of  or  destroyed  by  any  individual,  neither  by  the  per- 
son himself,  nor  by  any  other  of  his  fellow  creatures,  merely 
upon  their  own  authority.    Yet  nevertheless  it  may,  by  the 
divine  permission^  be  frequendy  forfeited  for  the  breach  of 
those  laws  of  society,  which  are  enforeed  by  the  sanction  of 
capital  punishments.   Whenever  the  coinsHtuiion  of  a  state 
vests  in  any  man,  or  body  of  men,  a  power  of  destrc^ng  at 
pleasure,  without  the  direction  of  lawsi  the  lives  or  members 
of  the  subject,  such  constitution  is  in  the  highest  degree 
tyrannical :  and  whenever  any  hm  direct  such  destruction 
for  light  and  trivial  causes,  such  laws  are  likewise  tyrannical, 
though  in  an  inferior  degree  :  because  here  the  subject  is 
aware  of  the  danger  he  is  exposed  to,  and  may  by  prudent 
caution  provide  against  it.    The  statute  law  of  England 
does  therefore  very  seldom,  more  especially  of  late  years,^ 
and  the  common  law  does  never  inflict  any  punishment  ex- 
tending to  life  or  limb,  unless  upon  the  highest  necessity  : 
and  the  constitution  is  an  utter  stranger  to  any  arbitrary 
power  of  killing  or  maiming  tlie  subject  without  express 
warrant  of  law,    "  NuUus  liber  homo,''  says  the  great  char- 
ter^, "  a%tfO  modo  deslruatur,  tdsi  per  legale  judicium 
parium  stiorum  au$  per  legem  terrae''    Which  words, 
a%ffo  modo  deairuaturi*  according  to  Sir  Edward  Coke,*^ 

treason ;  2.  murdier;  3.  npe  and  un- 
natural  offences ;  6.  ttin  ;  fire  to  any 
king's  sliip  or  store's ;  7.  tho  causing 
injury  to  life,  with  intent  to  commit 
murder  ;  8.  burglary,  accompanied 
with  an  attempt  atmilrder ;  9.  robbery, 
accoupanied  with  stabbing  or  wonndl 
mgi  10.  setting  fire  to  a  dwelling- 
house,  any  person  being  therein  ;  11. 
scuin'^r  fir*'  to,  casting  away,  or  ollicr- 
wise  destroying  ships,  with  inleot  to 
murder  any  person  ;  12.  ezMbitiii| 
IklM  lights  with  iaieikt  to  hditg 
indanger;  13.  piracy,  aecotl^aaiedl^ 


tt 
tt 
ft 


\ 


(^untiy,  that  is,  whera  a  man  by  act  of 
parliament  is  attainted  of  treason  or 

Mony,  and  saving  his  life,  is  banished 
for  ever ;  this  Lord  Coke  declares  to 
be  a  civil  death.    Co.  Lilt.  133. 

*  The  seventy  of  the  statute  law 
has  recently  been  much  nitigaled  by 
greatly  lessening  the  uunber  of  crimes 
for  which  the  punisliment  of  death  is 
inflicted.  Sec  fhc  7  &  8  Geo.  IV. 
cc.  27,28,  29,  30,31,32;  9  Geo. IV. 
c.  31.  and  1  Vict.  cc.  84,  89,  and  91. 
The  effect  of  these  acts  has  been  to 
change  the  criminal  code  of  England 
from  one  of  the  most  sanguinary  tn  <in( 
of  the  mildest  of  the  clvilvcd  woiM, 
and  hitherto  with  the  happiest  resulB 
in  lessening  crime.  The  only  crimes 
now  pnpishable  with  death  are,  1. 


<^t  ibbing,  &c. :  14.  riotOQS  destnic- 
tion  of  buildings. 
'  c.  29. 
2  Inst.  48. 
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include  a  probibition  not  only  of  kiUu^,  and  nuuming,  hat 

aho  of  tariurnig  (to  which  our  laws  are  strangers)  and  of 

every  oppression  by  colour  "of  an  illegal  authority.   And  it 

is  enacted  by  the  statute  5  Edw.  III.  c  9,  that  no  man  shall 

be  ibre-judged  of  life  or  limb,  contrary  to  the  great  diarter  [  154  ] 

and  the  law    the  land:  and  again,  by  statute  2S  Edw.  III. 

c.  S,  that  no  roan  shall  be  put  to  death,  without  being  brought 

to  answer  by  due  process  of  law. 

3.  Besides  those  limbs  and  members  that  may  be  neces-  3.  prom 
sary  to  a  man,  in  order  to  defend  himself  or  annoy  his  SEu****** 
enemy,  the  rest  of  his  person  or  body  is  also  entitled,  by  the 

same  natural  riglit,  to  security  from  the  corporal  insults  of 
menaces,  assaults,  beating,  and  wounding;  though  such  in- 
sults amount  not  to  destruction  of  life  or  member. 

4.  The  preservation  of  a  man's  health  from  such  prac-  4.  From  j 
tices  as  may  prejudice  or  annoy  it;  and  Z^nT 

5.  The  security  of  his  reputation  or  good  name  torn  the  5.^^ 
arts  of  detraction  and  slander,  are  rights  to  which  every  SlSi*?' 
man  is  entitled,  by  reason  and  natural  justice ;  since  without 

these  It  is  impossible  to  have  the  perfect  enjoyment  of  any 
other  advantage  or  right.  But  these  three  last  articles 
(being  of  much  less  importance  tlian  those  which  have  gone 
before,  and  those  which  are  yet  to  come)  it  will  suffice  to 
have  barely  mentioned  among  the  rights  of  persons. 

II.  Next  to  personal  security,  the  law  of  England  re- "  Ti»«rifiik 
gards,  asserts,  and  preserves  the  personal  liberty  of  indi-  »ib«tf. 
viduals.  This  personal  liberty  consists  in  the  power  of  looo^ 
motion,  of  changing  situation,  or  moving  one's  person  to 
whatsoever  place  one's  own  inclination  may  direct ;  without 
imprisonment  or  restraint,  unless  by  doe  course  of  law./ 
Concerning  which  we  may  make  the  same  observations  as 
upon  the  preceding  article;  that  it  is  a  right  strictly  natural; 
iharthe  laws  of  England  have  never  abridged  it  without 
aufficient  cause;  and,  that  in  this  kingdom  it  cannot  ever  be 
abridged  at  the  mere  discretion  of  the  magistrate,  without 
the  explicit  permission  of  the  laws.  Here  again  the  language 
of  the  great  charter »  is,  that  no  freeman  shall  be  taken  or  [  J35  ] 
imprisoned,  but  by  the  lawful  judgment  of  his  equals,  or  by  Magna 
the  law  of  the  land.    And  many  subsequent  old  statutes" 
c.  29.     •  6  Edw.  111.  c.  9.  25  Kdw.  III.  »t.  5.  c.  4.  21  Edw.  III.  c.  3. 
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ezpreidly  direct,  that  no  man  shall  be  taken  or  imprisoned 
by  suggestion  or  petition  to  the  king  or  his  council  unless 
it  be  by  legal  indictment,  or  the  process  of  the  common  law* 
Sj^oi^S  By  the  petition  of  right,  3  Car.  I,  it  is  enacted,  that  no  free- 
man shall  be  imprisoned  or  detained  without  cause  shewn,  to 
which  he  may  make  answer  according  to  law«  By  16  Gar.  L 
c.  10,  if  any  person  be  restrained  of  his  liberty  by  order  or 
decree  of  any  illegal  court,  or  by  command  of  the  king's 
majesty  in  person,  or  by  warrant  of  the  council  board,  or  of 
any  of  the  privy  council :  he  shall,  upon  demand  of  his 
council,  have  a  writ  of  habeas  corpujtf  to  bring  his  body  be- 
fore the  court  of  king's  bench  or  common  pleas ;  who 
shall  determine  whether  the  cause  of  his  commitment  be 
just,  and  thereupon  do  as  to  justice  shall  apperttUA.  And  by 
c^mnet.  31  Car.  II.  c.  2,  commonly  called  the  habeas  corpus  act,  the 
methods  of  obtaining  this  writ  are  so  plainly  pointed  out  and 
enforced,  that,  so  long  as  this  statute  remains  unimpeached, 
no  subject  of  England  can  be  long  detained  in  prison,  ex^ 
cept  in  those  cases  in  which  the  law  requires  and  justifies 
such  detainer.   And,  lest  this  act  should  be  evaded  by  de- 
manding unreasonable  bail,  or  sureties  for  the  prisoner's 
appearance,  it  is  declared  by  1  W.  &  M.  st  2,  c.  2,  that  ez- 
TJejboj^   cessive  bail  ought  not  to  be  required.    I  urther,  by  an 
CSS?^  act  of  her  present  majesty's  reign,  the  1  c\;  ^  \  ict.  c.  110,  the 
ijkiivte-    personal  liberty  of  her  subjects  has  been  still  more  fully  se- 
cured and  extended  by  the  abolition  of  all  imprisonment  for 
debt  on  mesne  process,  except  where  fraud  can  be  shown, 
wbichuof     Of  great  importance  to  the  public  is  the  preservation  of 
SS^'to  this  personal  liberty :  for  if  once  it  were  left  in- the  power  of 
ttepnuue.  highest,  magistrate  to  imprison  arbitrarily  whoin- 

ever  he  or  his  ofHcers  thought  proper,  (as  in  some  foreign 
countries  is  daily  practised  by  the  crown^)  there  would  soon 
be  an  end  of  all  other  rights  and  immunities.  Some  haw 
thought,  that  unjust  attacks,  even  upon  life,  or  property, 
[  1S6  ]  at  the  arbitrary  will  of  the  magistrate,  are  less  dangerous  to 
the  commonwealth,  than  such  as  are  made  upon  the  per* 

*  I  have  been  amind,  says  Black-  the  famone  h«U«  mnigenittu.  But  the 

atoiMf,upoD  good  autboiity, that,  dariD|^  crown  has  no  aoch  power  in  Fiance 

ttie  mild   administration  of  cardinal  at  the  present  day,  although  it  exitte 

Fieury,  above  54,000  letires  de  cachet  in  RuMia  and  Aa8tTia,aBd  ether  det- 

were  VMueU,  upon  ih«  %m§le  ground  of  potic  governments. 
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Bomd  liberty  of  the  subject  To  bereave  a  man  of  life,  or 
by  violenoe  to  confiscate  his  estate,  without  accusadon  or 
trial,  would  be  so  gross  and  notorious  an  act  of  despotism,  as 
must  at  once  convey  the  alarm  of  tyranny  throughout  the 
whole  kingdom :  but  confinement  of  the  person,  by  secretly 
hurrying  him  to  gaol,  where  his  sufferings  are  unknown  or 
forgotten,  is  a  less  public,  a  less  striking,  and  therefore  a 
more  dangerous  engine  of  arbitrary  government.  And  yet 
sometimesy  when  the  state  is  in  real  danger,  even  this  may 
be  a  necessary  measure.  But  the  happiness  of  our  consti-  '^^^^^^ 
totion  is,  that  it  is  not  left  to  the  executive  power  to  deter-  Jg^j^jJ]^ 
tnine  when  the  danger  of  the  state  is  so  great,  as  to  render  •opmm 
thb  measure  expedients  for  it  is  the  parliament  only,  or  le- 
gislative power,  that,  whenever  it  sees  proper,  can  authorize 
the  crown,  by  suspending  the  kabeoi  eorpm  act  for  a  short 
and  fimiled  time,  to  imprison  suspected  persons  without 
giving  any  reason  for  SO  doing ;  as  the  senate  of  Rome  was 
wont  to  have  recourse  to  a  dictator,  a  magistrate  of  absolute 
authority,  when  they  judged  the  republic  in  any  imminent 
danger.  The  decree  of  the  senate,  which  usually  preceded 
tlie  nomination  of  this  magistrate,  "  dent  operam  consulest 
**  ne  quid  respublica  dctrimenti  capiat,*  was  called  the  setia' 
tus  contultum  ultima'  necessitatis.  In  like  manner  tills  ex- 
periment ought  only  to  be  tried  in  cases  of  extreme  emer- 
gency ;  and  in  liiese  the  nation  parts  with  it's  liberty  for  a 
while  in  order  to  preserve  it  for  ever.  The  effect  of  a  suspen- 
sion of  the  habeoi  corpus  act  is  to  prevent  persons  who  are 
eothfflltted  upon  certain  chaiges  from  being  bailed,  tried,  or 
disebaiged,  foir  the  time  of  the  suspension,  except  under  the 
provisions  of  the  suspending  act,  leaving,  however,  to  the 
magistrate,  or  person  committing,  all  the  responsibility  at- 
tending an  illegal  imprisonment.  It  is  very  common  there- 
fore to  pass  acts  of  indemnity  subsequently  for  the  protection 
of  those  who  either  could  not  defend  themselves  in  an  action 
for  false  imprisonment,  without  making  improper  disclosures 
of  the  information  on  which  they  acted,  or  who  have  done 
acts  not  strictly  defensible  at  law,  though  justified  by  the 
necessity  of  the  momentJ? 

*  Mr.  Joadet  CaltrMg9,  who  cilit'    of  mpending  acts,  and  68  Geo.  Ill, 
67  Geo.  III.  e.  8  ii  M,  is  iwttiices    c.  .6^  as  oni  of  ta  indoawifyiag  acU 

K  5i 
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p^V^?t.  confinement  of  the  person,  in  any  wise,  w  an  tmptison- 
ment  So  that  the  keeping  a  man  against  his  will  tn  a  pri- 
▼ate  house,  putting  him  in  the  stodu,  arresting  or  forcibly 
detaining  him  in  the  street  is  an  imprisonment.^   And  Htm 

law  80  much  discourages  unlawful  confinement,  that  if  a 
man  is  under  duress  of  imprisonment,  which  we  before  ex- 
plained to  mean  a  compulsion  by  an  illegal  restraint  of 
liberty,  until  he  seals  a  bond  or  the  like  ;  he  may  allege  this 
duress,  and  avoid  the  extorted  bond.  But  if  a  man  be  law- 
[  137  ]  fully  imprisoned,  and  either  to  procure  his  discharge,  or  on 
any  other  fair  account,  seals  a  bond  or  a  deed,  this  is  not  by 
duress  of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it.' 
To  roaice  imprisonment  lawful,  it  must  either  be  by  process 
liNNtt  the  courts  of  judicature,  or  by  warrant  fimn  some  legal 
oflioer  having  authority  to  commit  to  prison;  which  warrant 
must  be  in  writing  under  the  hand  and  seal  of  the  magistrate, 
and  express  the  canses  of  the  commitment,  in  order  to  be 
examined  into  (if  necessary)  npon  a  haheat  eorpm.  If  tbeve 
be  no  cause  expressed,  the  gaoler  is  not  bound  to  detain  the 
prisoner.^  For  the  law  judges  in  this  respect,  saith  Sir 
Edward  Coke,  like  Festus  the  Roman  governor;  that  it  is 
unreasonable  to  send  a  prisoner,  and  not  to  signify,  withal 
the  crimes  alleged  against  him. 
jtveryEng;.  A  natural  and  regular  consequence  of  this  personal 
TOnSnuet?  liberty,  is,  that  every  Englishman  may  claim  a  ricrht  to 

abide  in         i-j    •     ,  •  \  \  x.      t  , 

angteBd.  abide  m  his  own  country  so  long  as  he  pleases ;  and  not  to 
be  driven  ii  om  it  unless  by  the  sentence  of  the  law.  The 
king  indeed,  by  his  royal  prerogative,  may  issue  oat  fais 
writ  ne  exeat  regno,  and  prohibit  any  of  his  sulrjecbf  from 
going  into  foreign  parts  without  licencew^  This  may  be  iie- 
cessary  for  the  public  service  and  ssfbgoard  of  the  oomrnon- 
wealth.  But  no  power  on  earth,  except  the  authorify;of 
parliament,  can  send  any  subject  of  England  out  o/tfae  land 
against  his  will ;  no,  not  even  a  criminal.  For  exile,  and 
transportation,  are  punishments  at  present  unknown  to  the 
common  law  ;  and,  whenever  the  latter  is  now  inflicted,  it  is 
either  by  the  choice  of  the  criminal  himself  to  escape  a  ca- 
pital punishment,  or  else  by  the  express  direction  of  some 

<  %  Inst.  589.  •  Slint.  £9,53. 

'IbU.iBi,  «F.N.B.86. 
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modern  act  of  ptrluunent.^  To  this  purpose  the  great  Magna 
charter^  declares^  that  no  freeman  shall  be  banished,  unless  iota!"' 
by  the  judgment  of  his  peera»  or  by  the  law  of  the  land. 
And  fay  the  habeoi  corgnu  act,  31  Car.  11.  c  ft^  (that  second 
sMyMa  charUiB  and  stable  bulwark  of  our  liberties)  it  is 
enacted,  that  no  sulqeot  of  this  realm,  who  is  an  inhabitant 
of  England,  Wales,  or  Berwick,  shall  be  sent  prisoner  into 
Scotland,  Ireland,  Jersey,  Guernsey,  or  places  beyond  the 
seas;  (where  they  cannot  have  the  full  benefit  atul  pro- [  ViS  ] 
lection  of  the  coaunon  law)  but  that  all  such  imprisonments 
shall  be  illegal ;  that  the  person,  who  shall  dare  to  commit 
another  contiary  to  this  law,  sliall  be  disabled  horn  bearing 
any  office,  shall  incur  the  penalty  of  a  prcemun ire yund  be  in- 
cajpablc  of  receiving  the  king's  pardon :  and  the  party  suf- 
fering shall  also  have  his  private  action  against  the  person 
committing,  and  all  his  aiders,  advisers  and  abettors,  and 
shall  recover  treble  costs  i  besides  his  damages,  which  no 
jury  ahall  assess  at  less  than  five  hundred  pounds. 

The  law  is  m,  this  respect  so  benignly  and  liberally  con- 
strued for  the  benefit  of  the  subjecl^  that,  thoi^h  within  the 
realm  the  king  may  command  the  attendance  and  service  of 
^1  his  liegemen,  yet  he  cannot  aend  any  man  oid  the 
realm,  even  upon  the  public  service  ;  excepting  sailors  and 
soldiers,  the  nature  of  whose  employment  necessarily  implies 
an  exception :  he  cannot  even  constitute  a  man  lord  deputy 
or  lieutenant  of  Ireland  against  his  will,  nor  make  him  a 
foreign  ambassador.*^  For  this  might  in  reality  be  no  more 
than  an  honourable  exile, 

111.  The  third  absolute  right,  inherent  in  every  English-  ui.  iiw 
num^  is  that  of  property :  which  consists  in  the  free  use,  en-  p«ty. 
joymenti^and  disposal  of  all  his  acquisitions,  without  any 
control  or  diminution^  save  only  by  the  laws  of  the  land. 
Tbe  origimd  of  private  property  is  probably  founded  in  na- 
ture, but.  certainly  the  modifications  under  which  we  at 
present  find  it,  the  method  of  conserving  it  in  the  present 
ownert  and  of  translating  it  from  man  to  man,  are  entirely 
derived  from  society :  and  are  some  of  those  civil  advantages, 

^  The  punishment  of  transportation  c.  29. 

lias  been  regulated  by  a  very  reoeai        '  2  lost.  Hi, 
sUtute,  1  &  2  VicL  c.  90. 
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in  excbange  for  which  every  individual  has  resigned  a  pnt 
of  his  natural  liberty.  The  laws  of  England-are 
in  point  of  honour  and  jostice^  extremely  watebfti]  hi  aaeer- 
taSning  and  protecting  tbn  right  Upon  thia  principle  tlie 
great  cbarterT  has  declared  that  no  freeman  shaH  be  dis* 
seised,  or  dirested,  of  his  fireehold,  or  of  hie  Kberties,  or  free 
[  139  ]  cnstoms,  but  by  the  judgment  of  bis  peers,  or  by  the  law  of 
the  land.  And  by  a  variety  of  ancient  statutes'  it  is  enacted, 
that  no  man's  lands  or  goods  shall  be  seised  into  the  king's 
hands,  against  the  great  charter,  and  the  law  of  the  land ; 
and  that  no  man  shall  be  disinherited,  nor  put  out  of  his 
franchises  or  freehold,  unless  he  be  duly  brought  to  answer, 
and  be  forejudged  by  course  of  law ;  and  if  any  thing  be 
done  to  the  contrary,  it  shall  be  redressed,  and  holden  for 
none. 

^JjJ^JgJ  gJ^at  moreover  is  the  regard  of  the  law  for  private  pro- 
SSSS  P®^»  ^^^^  anthorize  the  least  violation  of  it ;  no, 

not  even  for  the  general  good  of  the  whole  communis*  If 
a  new  road,  for  instance,  were  to  be  made  through  the 

grounds  of  a  private  person,  it  might  perliaps  be  extensively 
beneficial  to  the  public ;  but  the  law  permits  no  man,  or  set 
of  men,  to  do  this  without  consent  of  the  owner  of  the  land;* 

In  vain  may  it  be  urged,  that  the  good  of  the  individual 
ought  to  yield  to  that  of  the  community ;  for  it  would 
be  dangerous  to  allow  any  private  man,  or  even  any  public 
tribunal,  to  be  the  judge  of  this  common  good,  and  to  decide 
whether  it  be  expedient  or  no.  Besides,  the  public  good  is 
in  nothing  more  essentially  interested,  than  in  the  protection 
of  every  individual's  private  rights,  as  modelled  by  the  mu- 
nicipal law.  In  this  and  similar  cases  the  legislature  alone 
can,  and  indeed  frequently  does,  interpose,  and  compri  the 
individual  to  acquiesce*  But  how  does  it  interpose  and 
compel  ?  Not  by  absolutely  stripping  the  subject  of  his 
property  in  an  arbitrary  manner ;  but  by  giving  him  a  fiill 
indemnification  and  equivalent  for  the  injury  thereby  sus- 
tained. The  public  is  now  considered  as  an  individual, 
treating  with  an  individual  for  an  exchange.  All  that  the  le- 
gislature does,  is  to  oblige  the  owner  to  alienate  his  pos- 

y  c.  29. 

•  5  Ldw.  111.  c.  9.   25  £dw.  Ul,  st.  5.  c.  4.    28  £dw.  Ill,  c.  9.' 
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can  be  constrained  to  pay  any  aids  or  taxes,  even  for  the  de-  ""'^ 
fence  of  the  realm  or  the  support  of  government,  but  such  as  ci'mmon 


tessiona  for  a  reasonable  price ;  and  even  this  is  an  exertioD 
nf  poiper,  which  the  legishunre  indulges  with  eaiiti<m«  and 
wfaieh  ncCfaing  bnt  the  legislature  can  perform.* 

Nor  is  this  the  only  instance  in  which  the  law  of  the  land  [  140  ] 
has  postponed  even  public  necessity  to  the  sacred  and  invio- 
labie  rights  of  private  property.  For  no  subject  of  England  4?',  "an 

only  be  ini- 

ciunnioii 

consent. 

are  imposed  by  his  own  consent,  or  that  of  his  representa- 
tives in  parliament.  By  the  statute  25  Edward  I.  c.  5  and  6, 
it  is  provided,  that  the  king  shall  nut  take  any  aids  or  tasks, 
but  by  the  common  assent  of  the  realm.  And  what  that  com- 
mon assent  is,  is  more  fully  explained  by  34  £dw.  I.  st.  4, 
c.  1}  which  ^  enacts,  that  no  talHage  or  aid  shall  be  taken 
without  the  assent  of  the  archbishops,  bishops,  earls,  baronS} 
knights,  burgesses,  and  other  freemen  of  the  land:  and 
ag^,  by  14  £dw.  III.  st  c*  1,  the  prelates,  earls,  barons, 
aftd  commons,  cituens,  buigeases>  and  merchants  shall  not 
be  charged  to  make  any  aid,  if  it  be  not  by  the  common  as- 
sent of  the  great  men  and  commons  in  parliament.  And  as 
tbb  ftmdamental  law  had  been  shamefully  evaded  under 
many  succeeding  princes,  by  compulsive  loans,  and  benevo- 
lences extorted  without  a  real  and  voluntary  consent,  it  was 
made  an  article  in  the  petition  of  right  S  Car.  I.  that  no  man 
shall  be  compelled  to  yield  any  gift,  loan,  or  benevolence, 
tax,  or  such  like  charge,  without  common  consent  by  act  of 
parhament.  And,  lastly,  by  the  statute  1  W.  &  M.  st.  2,  c.  2, 
it  is  declared,  that  levying  money  for  or  to  the  use  of  the 
crown,  by  pretence  of  prerogative,  without  grant  of  parlia- 
ment ;  or  for  longer  time,  or  in  other  manner,  than  the  same 
is  or  shall  be  granted }  is  illegal. 

la  the  lliree  preceding  articles  we  have  taken  a  short  view 

*  ^  to  tiM  construction  of  aete  of  tSkauku,  ($d»L  Olimi.)  ntk  mfw  1397  ; 

this  nature,  see  Vauihatl  Company  v.  wherein  itbtliewn  that  this Hatiite  <!• 

Earl  Spinic€r,2  Madd.  356.  Jac.  64  ;  talUagio  non  concedemlo  supposed  to 

Liiter  v.  Lobley,  7  Adol.  &  E.  124 ;  have  been  made  in  34  Kdw,  I.  is  in 

Blakemore  v.  GUtmorgatuhirt  Canal  reality  nothing  more  than  a  sort  of 

Comfomf,  1  Myl  &  K.  103;  and  trtni]ationiiitoLatiiiof«h«c«i|/inmfia 

Edtumli  V.  Orund  Jundwn  SMway  eatUmm,  85  Edw.  I.  which  was  oii- 

Companv,  I  Keen,  683.  ginally  pnbliihed  in  the  Nonntn  lan- 


b 


See  the  introduction  to  the  great  gvage; 
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of  the  principal  absolute  rights  which  appertain  to  every 
KngUshman.    But  in  vain  would  these  rights  be  declared, 
ascertained,  and  protected  by  the  dead  letter  of  the  laws,  if 
[  141  ]  the  constitution  had  provided  no  other  method  to  secure 
Theconsti-  their  actual  enjoyment.    It  has  therefore  established  certain 

tution  has  •* 

^mdn^'^au'lc.         aiuuliary  tubordinate  righto  of  the  subject,  which 
serve  principally  as  oatwoifcs  or  barriers,  to  protect  and 
maiDtoin  inviolate  the  three  great  and  primary  riglito»  o£ 
personal  security*  personal  UbeHyi  and  pdvals  prapBfty.i 
These  are, 

Ik^c^Sr     '  *       oonstitution,  powers,  and  privilegas  of  parii«inent|-: 


pf  which  I  shall  treat  atlarge  in  the  enauing  ehaptet. 

iti?n(I{^e     ^'        Hmitation  of  the  king's  prerogative,  by  bounds^  so  • 
i±a|^jpre.  certain  and  notorious,  that  it  is  impossible  he  should  either-' 
mistake  or  legally  exceed  them  without  the  consent  of  the^^ 
people.    Of  this  also  I  shall  treat  in  it's  proper  place.  The 
former  of  these  keeps  the  legislative  power  in  due  health 
and  vigour,  so  as  to  make  it  improbable  that  laws  should  be 
enacted  destructive  of  general  liberty  :  the  latter  is  a  guard 
upon  the  executive  power,  by  restraining  it  from  acting 
either  beyond  or  in  contradiction  to  the  lawsb  that  are  framed  • 
and  established  by  the  other. 
«•  The^^       3.  A  third  subordinate  right  of  every  Knglishman  is  that., 
com^  of    ®^  wlying  t9  the  cpurts  of  justiQe  for  redress  of  iajurieat 
jwttpe.     Since  the  law  is  in  England  the  aaprene  arbiter  of  every  ■ 
man's  lifei  lihertyi  and  property,  courts  of  juatioe  must  at)all 
times  be  open  to  the  subject,  and  the  law  be  duly  admin-  . 
istered  therein*    The  empbatioal  voids  of  smntimf  i»rte{^ 
spoken  in  the  person  of  the  king,  who  in  judgment  of  law  . 
(says  sir  Edward  Coke^)  is  ever  present  and  repeating  them 
in  all  his  courts,  are  these  ;  nulU  vendemm,  iiulU  negabimus^  t 
nut  differeniiis  rectum  vel  justitiam :  **  and  therel'ore  every  ^ 
**  subject,"  continues  the  same  learned  author,  "  for  injury  ' 
**  done  to  him  in  bonis,  in  terrUf  vel  persona,  by  any  other 
^'  subject,  be  he  ecclesiastical  or  temporal,  without  any  ex-r  >: 
ceptiont'  may  take  his  remedy  by  the  course  of  the  law,  / 
"  and  have  justice  and  right  for  the  injury  done  to  him^  ^ 
freely  without  sale,  fully  without  any  denial,  and  -speediijr 
without  delay."  It  were  endless  to  enumerate  all  "the 

'  e.  39.  «  3  last  55. 
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t^/trmaUoe  aete  of  parliament^  wherein  justice  is  directed  to  [  i4d  ] 
be  dene  aoeording  to  the  law  of  the  land :  and  what  that  law 
ill  enrary  auliject  knowa*  or  may  know,  if  he  pleetea  t  for  it 
depanda  not  upon  the  arbitmry  will  of  any  jud|^,  but  ia  per- 
nanent,  ised,  and  nnchangeable,  unlefa  by  amhority  of 
parUament.  I  abali  however  juat  mentkm  a  lew  n€g§stw0 
atatotes,  whereby  abnaea,  penreraiona,  or  delays  of  justice, 
especially  by  the  prerogative,  are  restrained.  It  is  ordained 
by  magna  carta^^  that  no  freeman  shall  be  outlawed,  that  is, 
put  out  of  the  protection  and  benefit  of  the  laws,  but  ac- 
cording to  the  law  of  the  land.  By  2  Edw.  III.  c.  8,  and 
11  Ric.  II.  c.  10,  it  is  enacted,  that  no  commands  or  letters 
ahali  be  sent  under  the  great  seal,  or  the  little  seal,  the 
aignet,  or  pri?y  aeal,  in  disturbance  of  the  law  |  or  to  disturb 
or  delay  eommon  right:  and,  though  such  commandments 
should  come,  the  judges  shall  not  cease  to  do  right ;  which 
is  alao  made  a  pert  of  their  oath  by  statute  16  Edw.  IIL 
St  4.  And  by  1  W.  %  M.  St*  j|,  e.  S»  it  is  declared,  that 
the  pretended  power  of  suspending,  or  dispensing  with  laws, 
or  die  eseontion  of  kws,  by  regal  authority,  without  eon* 
9ent  of  perliaaient,  is  illegal. 

Not  only  the  substantial  part,  or  judicial  decisions,  of  the  JUJ^J^f 
law,  but  also  the  formal  part,  or  method  of  proceeding,  can-  ^{JJ^if** 
not  be  altered  but  by  parliament :  for,  if  once  those  out-  JJJjyjp^ 
works  were  demolished,  there  would  be  an  inlet  to  all  man* 
ner  of  innovation  in  the  body  of  the  law  itself.    The  king, 
it  is  true,  may  erect  new  courts  of  justice ;  but  then  they 
must  proceed  according  to  the  old  established  forms  of  the 
law.    For  which  reason  it  is  declared  in  the  at*, 
tuta  16  Car.  I.  c,  10,  upon  the  dissolution  of  the  court  of 
aUr  chsmhfir,  that  neither  his  nu^estyi  nor  his  privy  coun- 
cil, have  any  jnriadietion,  power,  or  authority  by  EogKah 
biU,  petition,  artidea,  libel,  (whieh  were  the  course  of  pro^ 
ceedingln  the  star^sfaaasber,  borrowed  tnm  the  eivU  kw)  or 
by  any  other  aibitrary  way  whatsoever,  to  enmnee,  or 
draw  into  question,  determine,  or  dispose  tH  the  lands  or 
goods  of  any  subjects  of  this  kingdom ;  but  that  the  same 
ought  to  be  tried  aiul  determined  in  the  ordinary  courts  of . 
justice,  and  by  oourtc  oj  lato. 
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[  140  ]  4.  If  there  should  happen  any  aneommon  mjury,  or  hi- 
4.  The  rigiik  friiitfeiiient  of  the  riehts  befor&-ineiitioiied,  which  the  ordi* 

of  petition.        ^  \      %  .« 

the  king  nary  courBe  of  law  la  too  defeetive  to  reaob^  there  atiM  ven  - 

And  pwiM» 

nrat.  mains  a  fourth  Bubordinate  rigfat»  appertaming  to  every 
indtvidual,  namely,  the  right  of  petitioning  the  king,  or 
either  honee  of  partianient,  for  tlie  redreae  of  grievanoei. 
In  Rassia  we  are  told'  that  the  czar  Peter  eatabUahed  a 

law,  that  no  subject  might  petition  the  throne,  till  he  had 
first  petitioned  two  different  ministers  of  state.    In  case  he 
obtained  justice  from  neither,  he  might  then  present  a  third 
petition  to  the  prince ;  but  upon  pain  of  death,  if  found  to  be 
in  the  wrong.    The  consequence  of  which  was,  that  no  one 
dared  to  offer  such  third  petition ;  and  grievances  seldom 
falling  under  the  notice  of  the  sovereign,  he  had  little  op- 
portunity to  redress  them.    The  restrictions,  for  some  there 
are,  which  are  laid  upon  petitioning  in  England,  are  of  a 
natore  extremely  different;  and  while  they  promote  the 
spirit  of  peace,  they  are  no  ehedi  upon  diat  of  liberQr* 
Care  only  must  be  taken,  lest,  under  the  pretence  of  peti* 
tioning,  the  subject  be  guilty  of  any  riot  or  tumult;  as  hap- 
pened in  the  opening  of  the  memorable  parMament  in  16403 
and,  to  prevent  this,  indeed  it  Is  prorided  by  the  statute 
13  Car.  If.  St.  1,  c.  5,  that  no  petition  to  the  king,  or  either 
house  of  parliament,  for  alteration  of  matters  established  by 
law  in  church  or  state,  shall  be  signed  by  above  twenty 
persons,  unless  the  matter  thereof  be  approved  by  three 
justices  of  the  peace,  or  the  major  part  of  the  grand  jury,  at 
assizes  or  quarter  sessions  in  the  country  ;  and  in  London 
by  the  lord  nuiyor,  aldermen,  and  common  council:  nor 
shall  any  petition  be  presented  by  more  than  ten  persons  at 
a  time.    But,  under  these  regulations,  it  is  declared  by  the 
Bill  of  Rights,  1  W.  &  M.  st  £,  e.    diat  the  subject  hath 
a  right  to  petition;  and  that  all  commitments  and  prosecu- 
tions for  such  petitioning  are  illegal.    The  jud^  have 
held,  although  not  without  opinions  if  to  the  contrary,  that 
the  statute  of  Charles  11.  was  not  in  any  degree  affected  by  the 
Bill  of  Rights.^    The  former  has,  however,  to  a  great  extent 

'  Monteaq.  Sp.  L.  xii.  26.  (1781)  and  Sedgwiek  on  B&Mtoanc, 

•  Mr.  Dunning  expressed  an  opi-     107.  -* 
mon  to  the  contrary.    See  Ann.  Reg.        >*  Doug.  591. 


Stntf.  (T  the 
law  as  to  pe< 
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bmrne  ofatokte^  and  voakl  at  any  rate  be  conttnied  itrietlj^ 
as  meetrngs  are  constantly  beld  and  petitions  prepared  and 
presented  in  parliament,  relating  to  alterations  hi  church 
and  state  which  m  not  in  confonnitv  with  this  statute.  But 

meetings  for  the  purpose  of  petitioning,  of  more  than  fifty 

persons,  in  any  open  place  in  Westminster  or  Middlesex, 
witliin  one  mile  of  Westminster  Hall  are  illegal.* 

5.  The  fifth  and  last  auxiliary  right  of  the  subject,  that  I  «■  The  haT. 

^  iiiff  arras  far 

shall  at  present  mention,  is  that  of  having  arms  for  their  de- defence, 
fence,  suitable  to  their  condition  and  degree,  and  such  as 
are  allowed  by  law.    Which  is  also  deokred  by  the  same  [  144  ] 
statute  1  W.  &  M.  st.  2,  c.     and  it  is  indeed  a  public  al- 
lovance  under  due  reetrictions,  of  the  natural  right  of  resist- 
ance  and  self-preservation,  when  the  sanctions  of  sodetj 
and  laws  are  found  insufficient  to  restrain  the  violence  of 
oppressioB* 

In  theae  several  articles  consist  the  rights,  or,  as  they  are  ^^^f^^^^' 
frequently  termed,  the  liberties  of  Englishmen  t  liberties,  ^^^^^^ ' 
more  generally  talked  of,  than  thoroughly  understood ;  and  insmi»M*»» 

yet  highly  necessary  to  he  perfectly  known  and  considered 
by  every  man  of  rank  or  property,  lest  his  ignorance  of  the 
points  whereon  they  are  founded  should  hurry  him  into  fac- 
tion and  licentiousness  on  the  one  hand,  or  a  pusillanimous 
indifference  and  criminal  submission  on  the  other.  And  we 
have  seen  that  these  rights  consist,  primarily,  in  the  free  en- 
joyment of  personal  security,  of  personal  liberty,  and  of  pri- 
vate property.  So  long  as  these  remain  inviolate,  the  sub- 
ject is  perfectly  £ree;  for  every  species  of  oompulatve  tyranny 
and  oppression  must  act  in  opposition  to  one  or  other  of 
these  «ghts,  having  no  other  object  upon  which  it  can  poa- 
siUy  be  employed.  To  preserve  these  from  violation,  it  is 
necessary  that  the  constitution  of  parliament  be  supported 
in  it*s  MX  vigour;  and  limits,  certainly  known,  be  set  to  the 
royal  prerogative.  And,  lastly,  to  vindicate  these  rights, 
whtii  ictually  violated  or  attacked,  the  subjects  of  England 
are  entitled,  in  the  first  place,  to  the  regular  administration 
and  free  course  of  justice  in  the  courts  of  law ;  next,  to  the 
right  of  petitioning  the  king  and  parliament  for  redress  of 
grievances  i  and,  lastly,  to  the  right  of  having  and  using 

I  67  G«o.  III.  c.  19.  ft.  33. 
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arms  for  self-preservation  and  defence.  And  all  these  rights 
and  liberties  it  is  our  birthright  to  enjoy  entire;  unless 
where  the  laws  of  our  country  have  laid  them  under  neoes* 
saiy  restraints*   Restraints  in  themselves  so  gentle  and  mo- 
derate^  as  will  appear  upon  frrther  inquiry^  that  no  man  of 
sense  or 'probity  would  wish  to  see  them  riaekened.  For 
all  of  us  have  it  in  our  choice  to  do  every  thing  that  a  good 
man  vrould  desire  to  do;  and  are  restained  from  nothing, 
but  what  would  be  pernicious  either  to  ourselves  or  our 
[  146  ]  fellow-citizens.    So  that  this  review  of  our  situation  may 
fully  justify  the  observation  of  a  learned  French  author,  who 
indeed  generally  both  thought  and  wrote  in  the  spirit  of 
*  >>  "      genuine  freedom ' ;  and  who  hath  not  scrupled  to  profess, 
.:  V.    gygn  in  the  very  bosom  of  his  native  country,  that  the  En- 
'      -     gHsh  is  the  only  nation  in  the  world,  where  political  or  civiil 
; ;        liberty  is  the  direct  end  of  it*s  c(«stit^tM)n•  Recommendi^ 
-  ;r  student  HI  pi^i;,lai^  a  farther  and  more 

'       9^j6wa¥(  mich riu^^  important  title»,I 

i^ifyXkj^  my  jtemarlcs  upon  it  ifii^^^Xfiaxig^yfi^^ 
rAvMosifiOfaer  Paid  10  Im  emniry,  ^^^^  , 
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CHAPTER  THE  SECOND. 

OF  TUB  PARLIAMENT, 


"We  are  next  to  treat  of  the  rights  and  duties  of  penensi  as  [  1 
they  are  members  of  society,  and  stand  in  various  relstions  ^SJ^ 
to  each  other.  These  lelalions  are  either  pnMio  or  pdfate:  ZSS^^ 

•  and  we  wOl  first  consider  those  tliat  are  public*  orpiinStr^ 

The  most  uniyersal  public  relation,  by  which  men  are  S'Jo'!^.'^ 
^connected  together,  is  that  of  government ;  namely,  as  go- 

•  vemors  and  governed,  or,  in  other  words,  as  magistrates 
and  people.  Of  magistrates  some  also  are  supreme^  in  whom 
the  sovereign  power  of  the  state  resides ;  others  are  mhor- 
dinate,  deriving  all  their  authority  from  the  supreme  magis- 
trate, accountable  to  him  for  their  conduct,  and  acting  in  an 
inferior  secondary  sphere. 

In  all  tyrannical  governments  the  supreme  magistracy,  or 
the  right  of  both  making  and  of  enforcing  the  laws,  is  vested  Sejriifht^' 
in  one  and  the  same  man,  or  one  and  the  same  body  of  men :  eororcingr 

the  laws  is 

and  wherever  these  two  powers  are  united  together,  there  i°  the  sam« 

_  -       -„  fBi.  •  person  or 

can  be  no  public  liberty.  The  magistrate  may  enact  tyran-  Miy. 
nical  laws,  and  execute  them  in  a  tyrannical  manner,  since 
he  is  possessed,  in  quality  of  dispenser  of  justice,  with  all 
the  power  which  he  as  legislator  thinks  proper  to  give 
himself.   But,  where  the  legislative  and  executive  authority 
are  in  distinct  hands,  the  former  will  take  care  not  to  entrust 
the  latter  with  so  large  a  power,  as  may  tend  to  the  sub- 
version of  its  own  independence,  and  therewith  of  the 
liberty  of  the  subject.    With  us  therefore  in  England  this 
supreme  power  is  divided  into   two  branches;   the  one  [  147  ] 
legislative,  to  wit,  the  parliament,  consisting  of  king,  lords,  JSJ^^J^* 
and  commons ;  the  other  executive,  consisting  of  the  king  ^^^jjlS^*^ 
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alone.  It  will  be  the  business  of  this  chapter  to  consider 
the  British  parliament;  in  which  the  legislative  power,  and 
(of  course)  the  supreme  and  absolute  authority  of  the  state« 
is  vested  by  our  constitution. 
The  ori^n  The  original  or  first  institution  of  parliaments  is  one  of 
those  matters  which  lie  so  far  hidden  in  the  dark  ages  of 
antiquity,  that  the  tracing  of  it  out  is  a  thing  equally  difficult 
and  uncertain.  The  word,  parUament^  itself  {parhme/nt  or 
Cfiilioqmim,  as  some  of  our  historians  translate  it)  is  com* 
paratiTely  of  modern  date ;  derived  from  the  French,  and 
signifying  an  assembly  that  met  and  conferred  together. 
It  was  first  applied  to  general  assemblies  of  the  states  under 
Louis  VII.  in  France,  about  the  nuddle  of  the  twelfth 
century.  *  But  it  is  certain  that,  long  before  the  introduc- 
tion of  the  Norman  language  into  England,  all  matters  of 
importance  were  debated  and  settled  in  the  great  councils 
of  the  realm.  A  practice  which  seems  to  have  been 
universal  among  the  northern  nations,  particularly  the 
Germans ;  ^  and  carried  by  them  into  all  the  countries  of 
Europe,  which  they  overran  at  the  dissolution  of  the 
Roman  empire.  Relics  of  which  constitution,  under  various 
modifications  anddianges,  are  still  to  be  met  with  in  the  diets 
of  Poland,  Germany,  and  Sweden,  and*  the  fermer  assembly 
of  the  estates  in  France :  *  for  what  is  there  now  called 
the  parliament  is  only  the  supreme  court  of  justice,  con- 
sisting of  the  peers,  certain  dignified  ecdesiastice  and 
judges ;  whicli  neither  is  in  practice,  nor  is  aopposed  to  be 
in  theory,  a  general  council  of  the  realm. 
They  have  With  US  in  England  this  general  council  hath  been  held 
E^'iMdim"  immemorially,  under  the  several  names  of  inichelsyrwth  or 
great  council,  micliel-y emote  or  great  meeting,  and  more 
[  148  ]  ^r^*l"^"^^y  tviUena-gemote  or  the  meeting  of  wise  men.  It 
was  also  styled  in  Latin,  coyyimune  concilium  regni,  viagnum 
concilium  regis,  curia  magna,  conventus  mognatum  vel  pro^ 

■  Mod.  Un.  HttUxnU.  307.    The  *  ThflMwera  aatMBbled  for  tbeltit 

first  mention  of  it  in  our  statute  law  is  time,  after  an  interval  of  nearly  two 

in  the  preamble  to  the  statute  of  Westin.  hundred  year?,  on  the  5th  of  May 

1.    3  Edw.  I.  A.  D.  1272.  1789,  immediately  preceding  the  first 

Dt  minorihui  rtbua  frinelim  con-  French  Revolution,  and  soon  after- 

mifmt,  dt  ttufforibtu  oaum,  Tac.  d§  wards  took  the  name  of  tl^  NetiMial 

6tm.e.  11.  Aanmbly. 
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terum,  atsita  gerieraHs,  and  MMnetimet  emmmiiat  rtgm 
•JmffUm.  ^  We  have  instances  of  its  meeting  to  order  the 
effiiirs  of  the  kingdom,  to  make  new  lawi»  and  to  mend  the 
old»  or,  as  Fleta*  expresses  it,  hotm  imjmHig  mMtm  inowt 
**  etmttUwre  rmiiMa!*  so  early  as  the  reign  of  Ina  king  of 
the  West  Ssxons,  Offit  king  of  the  Mercians,  and  Ethelbeit  * 
king  of  Kent,  in  the  several  realms  of  the  Heptarchy.  And, 
after  their  union,  the  mirror '  informs  us,  that  king  Alfred 
ordained  for  a  perpetual  usage,  that  these  councils  should 
meet  twice  in  the  year,  or  oftener,  if  need  be,  to  treat  of 
the  government  of  God's  people ;  how  they  shouldj  keep 
themselves  from  sin,  should  live  in  quiet,  and  should  receive 
•righi.  Our  succeeding  Saxon  and  Danish  monarchs  held 
firequent  councils  of  this  sort,  as  appears  from  their  respec- 
tive oodes  of  laws ;  the  titles  whereof  usually  speak  them 
to  he  enacted*  either  by  the  king  with  the  advioe  of  his 
witteoargemotey  or  wise  men,  aa  lum  mmi  hiMukh  qtue 
*•  £difturu§  fw  eoMiko  tt^rimUim  morum  uuiiimig^  or  to 
be  enacted  by  thoae  sagea  with  the  advice  of  the  king,  as, 

Mate  rnnt  judicia,  quce  sapiemi$9  cotuUio  r€gi$  Eih9ktam 
**  imtituwunt  r  or  lastly,  to  be  enacted  by  them  both 
together,  as  "  haec  sunt  imtituti^mes,  quas  rex  Edmutuhu 
*'  et  episcopi  sui  cum  sapieniibu.s  suU  iustituerunt,'* 

There  is  also  no  doubt  but  these  ijieat  councils  were  oc-  Ami  occa«u 
casionaily  held  under  the  first  princes  of  the  Norman  line,  under  the 

.   T  T  prince* 

Glanvil,  who  wrote  in  the  reiffn  of  Henry  the  second,  of  the  Nor. 

1  •        p  I  -1  manllM. 

speakmg  of  the  particular  amount  of  an  amercement  in  the 

sheriff's  court,  saya,  it  had  never  yet  been  ascertained  by 

the  general  aaaise^  or  assembly,  but  was  Ie(\  to  the  custom 

iof  partioular  counties.'  Here  the  general  assise  is  spoken 

of  as  a  meetiQg  well  known,  jind  ito  statutes  or  decisions  are 

put  Hi  a  manifeit  ootttradiatinction  to  custom,  or  the  common  [  1^  ] 

*  law.   And  in  Edward  the  third's  time  an  act  of  parliament, 

made  in  the  reign  of  William  the  Conqueror,  was  pleaded 

in  the  case  of  the  abbey  of  St.  EdmunAVbury,  and  judkually 

allowed  by  the  court.  ^ 


4  Olsavil.!.  18. «.  33.1.9.0. 10.—  mnkam  genemUm  deter minatHtn  e$t, 

FNf.  9  Rep.— 3  Imt  AM.  imI  pro  tcmuttudint  tingu  hmm  nmi* 

*  I.  3.  e.  3.  tefiitMi  dMtntr.  L  9.  r.  IOl 

'  c.  1.  §.  3.  »  Ymt  book,  81  Edw.  111.  CO. 
'  Qumnta  mm  Mmi  ftr  nuUam 
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Henoe  it  inditputably  appears,  that  parliaments^  or  go* 
thjiktnff.    Qeral  councilsj  are  coeval  with  the  kingdom  itself.  How 
those  parliaments  were  constituted  and  compoeed,  is 
another  question,  which  has  been  matter  of  great  diipalt 
among  our  learned  antiquarlefl ;  and,  partienlarlyy  wli^her 
*    the  eommoDt  were  anmmoned  at  all ;  or,  if  8itmmoiied»  at 
what  period  they  began  to  form  a  distinct  assembly.  But 
It  is  not  my  intention  here  to  enter  into  controTersitt  of 
this  sort*   i  hold  it  sufficient  that  It  is  generally  agreed, 
that  in  the  main  the  constitution  of  parliament,  as  it 
The  present  HOW  stands,  was  marked  out  so  long  ago  as  the  seventeenth 
^pariia-°'"  year  of  king  John,  A,  D.  1215,  in  the  great  charter  granted 
markcd^ut  by  that  princc ;  wherein  he  promises  to  summon  all  arch- 
itoreiin'of  bishops,  bishops,  abbots,  earls,  and  greater  barons,  per- 
aonally ;  and  all  other  tenants  in  chief  under  the  crown,  by 
the  sheriff  and  bailifi&  \  to  meet  at  a  certain  place,  wi^ 
forty  days'  notice,  to  assess  aids  and  scutages  when  neoet^ 
aary.   And  l^is  constitution  has  subsiated  in  fiust  at  kast 
ftom  the  year  ]266|  49  Hen.  Ill*;  these  being  stai  exttait 
writs  of  ^at  date,  to  summon  kni^ts»  ei^sens,  and  faurgessea 
topariiament  I  proceed  therefore  to  inquire  wherdnconaisti 
this  eonstittttion  of  periiament,  as  it  now  stands,  and  hats 
^^'^  the  apsce  of  neariy  six  hundred  yea».   And  in 
the  prosecution  of  this  inquiry,  I  shall  consider,  first,  the 
manner  and  time  of  its  assembling :  secondly,  its  constituent 
parts :  thirdly,  the  laws  and  customs  relating  to  parliament, 
considered  as  one  aggregate  body :  fourthly  and  fifthly,  the 
laws  and  customs  relating  to  each  house,  separately  and 
distinctively  taken  :  sixthly,  the  methods  of  proceeding,  and 
of  making  statutes,  in  both  houses :  and  lastly,  the  manner 
of  the  parliament'aa^ioumment,  prorogation  and  dissoicHioih, 
[  150  ]     I.  As  to  the  manner  and  time  of  assembling.    The  par- 
iiinSllid  liament  is  regularly  to  be  summoned  by  the  king^a  writ  or 
^mbitoi  ^c^^r,  issued  out  of  chancery  by  advice  of  the  privy  council, 
Mtftt  u  fourteen  days  before  it  begins  to  sit'  It  is  a  branch 

aiaUoff. 

«  Fbrly  daj»*  pravioiM  notice  «w  {n  cmw  wheie  ptrfiineiit  hat  bem 

formerly  necefleary  by  the  7  &  8  •d^ouniad,  to  eaviS  It  to  mSienble 

Wm.  III.  c.  26,  but  by  the  37  Geo.  within  fourteen  days  after  a  proclaraa- 

III.  c.  127,  the  above  number  of  days  tion  to  that  effect,  notwithstanding  the 

was  substituted  i  and  by  the  39  &  40  adjournment  may  have  been  made  to 

Geo*  in.  c.  14,  the  king  is  empowered,  a  longer  day. 
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of  the  V€jil  prerogative,  that  no  parliament  cftn  be  convened 
by  its  own  autliority,  or  by  the  authority  of  any,  except  Uie 
kii^.  akme.  And  this  pmrogattve  m  founded  upon  Tery 
90od  reason*  For,  supponng  it  had  a  right  to  meet  spon- 
1aneoaely»  without  being  called  together,  It  is  impossible  to 
oonceife  that  all  the  members,  and  each  of  the  houses,  wonid 
agree  unaniawusly  upon  the  proper  time  and  place  of 
tneeiing ;  and  if  half  of  the  members  met,  and  half  absented 
themselves,  who  shall  determine  which  is  really  the  legisla- 
tive body,  the  part  assembled,  or  that  which  stays  away? 
It  is  therefore  necessary  that  the  parliament  should  be  called 
to<;:ether  at  a  determinate  time  and  place :  and  highly 
becotninfi;  its  dignity  and  independence,  that  it  should  he 
called  together  by  none  but  one  of  its  own  constituent 
pnrtat  snd,  of  the  three  constituent  parts,  this  office  can 
oiAy  ^pertain  to  the  king;  as  he  is  a  single  person,  whose 
viB  may  be  uniform  and  steady ;  the  first  person  in  the 
nation^  being  supeiior  to  both  houses  in  dignity  $  and  the 
only  brsnofa  of  the  legblature  that  has  a  separate  existence, 
and  is  capable  of  perfi»rmiiig  any  act  at  a  time  when  no 
parliament  is  In  being*  1  Nor  is  it  an  exception  to  this  rule 
that,  by  some  modem  statutes,  on  the  demise  of  a  king  or 
queen^  if  there  be  then  no  parliament  in  being,  the  last 
parliament  revives,  and  is  to  sit  again  for  six  months, 
unless  dissolved  by  the  successor:  for  this  revived  parliament 
must  have  been  originally  summoned  by  the  crown. 

It  is  true,  that  by  a  statute,  16  Car.  I.  c.  1,  it  was  enacted,  [  151  ] 
that,  if  the  king  neglected  to  call  a  parliament  for  three  , 
years,  the  peers  might  assemble  and  issue  out  writs  forgj^'^**^ 
ehsosing'One;  and,  in  case  of  neglect  of  the  peers,  the  con- 
alitneifeto  toagjiit  meet  and  elect  one  themselves.  But  this, 

«  J      iPMSives  somewhat  similar  t«  kav«  asiigned  these,  at  the  principol 

these  the  republic  of  Venice  was  actu«  reasons.    I .  The  propriety  of  having 

ated,  when  towards  the  end  of  the  the  executive  power  a  part  of  the  legis- 

seventh  century  it  abolished  tlie  tri-  lative,  or  ivtuate ;  to  which  the  former 

bones  of  the  people,  wbo  wei«  amm*  annual  magistrates  were  not  admitted. 

SllycluMca  liy  the  several  districts  of  2.  The  necessi^  of  hayings  a  single 

l(ke  Venetian  territory,  and  constituted  person  to  convoke  the  gre:ii  council 

a  doge  in  their  stead  ;  in  whom  ttie  ex-  when  separated.    (jMtfd.  {/».  Hkt, 

ecutive  power  of  the  state  at  present  KXvii.  16.) 
re^iidtia.    Far  which  their  historians 

L  ^  • 
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if  ever  put  in  practice,  would  have  been  liable  to  all  the 
inconveniences  I  have  just  now  stated:  and  the  act  itself 
was  esteemed  so  highly  detrimental  and  injurious  to  the 

10  Car.  II.  royal  prerogativei  that  it  was  repealed  by  statute  16  Car.  II. 

^'  c  I.   From  thence  therefore  no  precedent  can  be  drawn. 

TtaeconTen-    It  IS  also  tnie,  that  the  convention-parliament,  which  re- 

aenkiM.  stored  king  Charles  the  second,  met  above  a  month  before 
his  return ;  the  lords  by  their  own  authority,  and  the  com- 
mons in  pursuance  of  writs  issued  in  the  name  of  the 
keepers  of  the  hberty  of  England  by  authority  of  parhainent: 
and  tliat  the  said  parliament  sat  till  the  twenty-ninth  of 
December,  full  seven  months  after  the  restoration ;  and 
enacted  many  laws,  several  of  wliich  are  still  in  force.  But 
this  was  for  the  necessity  of  the  thing,  which  supersedes  all 
law  ;  for  if  they  had  not  so  met,  it  was  morally  impossible 
that  the  kingdom  should  have  been  settled  in  peace.  And 
the  first  thing  done  after  the  king's  return  was  to  pass  an 
act  declaring  this  to  be  a  good  parliament,  notwithstanding 
the  defect  of  the  king's  writs.^  So  that,  as  the  royal  pre- 
rogative was  chiefly  wounded  by  their  so  meeting,  and  as 
the  king  himself,  who  alone  had  a  right  to  object,  consented 
to  waive  the  objection,  this  cannot  be  drawn  into  an  example 
in  prejudice  of  the  rights  of  the  crown.  Besides  we  should 
also  remember,  that  it  was  at  that  time  a  fireat  doubt  anion? 
the  lawyers,'  whether  even  this  liealing  act  made  it  a  ;uood 
pai  liaiiient ;  and  held  by  very  many  in  the  negative  :  thoiigli 
it  seems  to  have  been  too  nice  a  scruj)le.  And  yet,  out  of 
abundant  caution,  it  was  thoii^du  necessary  to  confirm  its 
acts  in  the  next  parliament,  by  statute  13  Car.  II.  c  7, 
and  c.  14. 

[  152  ]    It  is  likewise  true,  that  at  the  time  of  the  Revolution, 
Thcconvco-  ji,  B,  1688,  the  lords  and  commons  by  their  own  authority, 
mcn^  loes.  and  upon  the  summons  of  the  prmce  of  Orange,  (afberwards 
king  William)  met  in  a  convention,  and  therein  disposed  of 
the  crown  and  kingdom.   But  it  must  be  remembered,  that 
this  assembling  was  upon  a  like  principle  of  necessity  as  at 
the  restoration ;  that  is,  upon  a  full  conviction  that  king 
James  the  second  had  abdicated  the  government,  and  that 
the  throne  was  thereby  vacant:  which  supposition  of  the 
*  Stat.  12.  Car.  IJ.  c.  1,  '1  Sid.  1. 
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indiTidual  members  was  confirmed  by  their  concurrent  re- 
solution, when  they  actually  came  ti^ther.  And,  in  such 
a  case  as  the  palpable  vacancy  of  a  throne,  it  follows  ex 
nee0§sitaie  rei,  that  the  form  of  the  royal  writs  must  be  laid 
aside,  otherwise  no  parliament  can  ewer  meet  again.  For, 
let  us  put  anotiier  possible  case,  and  suppose,  for  the  sake 
of  argument,  that  the  whole  royal  line  should  at  any  time 
fail  and  become  extinct,  which  would  indisputably  vacate 
the  throne :  in  this  situation  it  seems  reasonable  to  presume, 
that  the  body  of  the  nation,  consistin^^  of  lords  and  com- 
mons, would  have  a  right  to  meet  and  settle  the  government; 
otherwise  there  must  be  no  government  at  all.  And  upon 
this  and  no  other  principle  did  the  convention  in  1688 
assemble.  The  vacancy  of  the  throne  was  precedent  to 
their  meeting  without  any  royal  summons,  not  a  consequence 
of  it.  They  did  not  assemble  without  writ,  and  then  make 
the  throne  vacant ;  but,  the  throne  being  previously  vacant 
by  the  king's  abdication,  they  assembled  without  writ,  as 
they  must  do  if  they  assembled  at  all.  Had  the  throne 
been  full,  their  meeting  would  not  have  been  regular;  but, 
as  it  was  really  empty,  such  meeting  became  absolutely 
necessary.  And  accordingly  it  is  declared  by  statute 
1  W.  &  M.  St.  1,  c.  1,  that  this  convention  was  really  the 
two  houses  of  parliament,  notwithstanding  the  want  of  writs 
or  other  defects  of  form.  So  that,  notwithstanding  these 
two  capital  exceptions,  which  were  justifiable  only  on  a 
principle  of  necessity,  (and  each  of  which,  by  the  way,  in- 
duced a  revolution  in  the  government)  the  rule  laid  down  is 
in  general  certain,  that  the  king,  only,  can  convoke  a  par- 
liament. 

And  this  by  the  ancient  statutes  of  the  realm,"^  he  is  [  15s  ] 
bound  to  do  every  year,  or  oftener,  if  need  be.    Not  that  Statutes  re- 
he  is,  or  ever  was,  obliged  by  these  statutes  to  call  a  new  convocation 
parliament  every  year ;  but  only  to  permit  a  parliament  to 

sit  annually  for  the  redress  of  grievances,  and  dispatch  of 
business,  if  need  be.  These  last  words  are  so  loose  and 
vague,  that  such  of  our  nionarchs  as  were  inclined  to  govern 
without  parliaments,  neglected  the  convoking  them,  some- 
times for  a  very  considerable  period,  under  pretence  that 
k  4  Edw.  III.  c.  14.  36  £dw.III.c.  10. 
L  2 
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there  was  no  need  of  them.  But,  to  remedy  this,  by  the 
statute  Ifi  Car.  II.  c.  1,  it  is  enacted,  that  the  sitting  and 
holdin*!^  of  parliaments  shall  not  be  intermitted  above  three 
years  at  the  most.  And  by  the  statute  1  W.  ik  M.  st.  2,  c.  ,9, 
it  is  declared  to  be  one  of  the  rights  of  the  people,  that  for 
redress  of  all  grievances,  and  for  the  amending,  strengthen- 
ing, and  preserving  the  laws,  parliaments  ought  to  be  held 
frequently.  And  this  indefinite /r^^^^pTzey  is  again  reduced 
to  a  certainty  by  statute  6  W.  &  M.  c*  jS,  which  enacts^  as 
the  statute  of  Charles  the  second  had  done  before,  thai  a 
new  parliament  shall  be  called  within  three  years^  after 
the  determination  of  the  former.  And  at  the  present  time 
as  the  mutiny  act,  the  marine  forces  act  and  other  acts  are 
passed  for  one  year  only,  parliament  must  neeessarily  be 
summoned  for  the  dispatch  of  business  once  every  year,  and 
such  has  been  the  practice  of  the  constitution  since  the 
Revolution  in  1G8S. 
lyjecoa-  constituent  parts  of  a  parliament  are  the  next 

lof par 


objects  of  our  inquiry.  And  these  are,  the  king's  majesty, 
MSToom^  sitting  there  in  his  royal  political  capacity,  and  the  three 
estates  of  the  realm ;  the  lords  spiritual,  the  lords  temporal, 
(who  sit,  together  with  the  king,  in  one  house)  and  the 
commons,  who  sit  by  themselves  in  another.  And  the  king 
and  these  three  estates,  together,  form  the  great  corporation 
or  body  politic  of  the  kingdom,"*  of  which  the  king  is  said 
to  be  coptfl,  prindpim,  ei  finis*  For  upon  their  onwhig 
.  togetlier  the  king  meets  them,  either  in  person  or  by  repre- 
sentation ;  without  which  there  can  be  no  beginning  of  a 
parliament:'^  and  he  also  has  alone  the  power  of  disaohring 
them. 

[  154  ]     It  is  highly  necessiiry  i'ur  preserving  the  balance  of  the 

y^/*^^  constitution,  that  the  executive  power  should  be  a  branch, 
unncli  may  '  '  , 

though  not  the  whole,  of  tlie  legislative.  The  total  union 
of  them,  we  have  seen,  would  be  productive  of  tyranny ; 
the  total  disjunction  of  them,  for  the  present,  would  in  the 
end  produce  the  same  effects,  by  causing  that  ui^ion  against 

I  'Vh\<  is  tlic  same  period  thai  is  aU  4  Inst.  1,  t2.    SUt.  I  Glix.  €.3. 

lowed  III  Sweden  for  intermitting  their  Hale  of  Pari.  1. 
general  ilit'bi,  or  |>arliameulary  antieiu-         "  4  Iiut.  6. 
bbes.  Hod,  Vh,  Hitt,  xxxiii.  15. 
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which  it  seems  to  provide.  The  legislature  would  soon 
become  tyramucal,  by  making  continual  encroachments,  and 

gradually  assuming  to  itself  the  ris^hts  of  the  executive 
power.  Thus  the  long  ])arli;unrnl  of  Cliarles  the  fir^t, 
while  it  acted  in  a  coiii>titutioiiaI  manner,  with  the  royal 
concurrence,  redressed  many  heavy  grievances  ami  es- 
tablished many  salutary  laws.  But  when  the  two  liousis 
assumed  the  power  of  legislation,  in  exclusion  ol  ilic  royal 
authority,  tliey  soon  after  assumed  likewise  the  reins  of 
^adminiatration ;  and,  in  consequence  of  these  united  powers, 
OYertomed  bolb  church  and  state,  and  established  a  worse 
oppression  than  any  they  pretended  to  remedy.  To  hinder 
therefore  any  such  encroachments,  the  king  is  himself  a 
|iart  of  the  parliament:  and»  as  this  is  the  reason  of  his 
being  so,  very  properly  therefore  the  share  of  legislation, 
which  the  constitution  has  placed  in  the  crown,  consists  in 
the  power  of  r^ecting  rather  than  retohing;  this  being 
sufficient  to  answer  the  end  proposed.  For  we  may  apply 
to  the  royal  negative,  in  this  instance,  what  ('icero  observes 
of  the  negative  of  the  Roman  tribunes,  that  the  crown  hab 
not  any  power  of  doing  wrong,  but  merely  of  preveutiiig 
wrong  from  being  done."  The  crown  cannot  begin  of  itself 
any  alterations  in  the  present  established  law ;  but  it  may 
apiNTOve  or  disapprove  of  the  alterations  suggested  and 
<oonaented  to  by  the  two  iM>uses.  The  Ic^tsJativc  therefore 
camiot  abridge  Uie  executive  power  of  any  rights  which  it 
Jiow  has  by  law,  without  its  own  consent;  siuce  the  law 
must  perpetually  stand  as  it  now  does,  unless  all  the  powers 
will  agree  to  aUer  it.  And  herein  indeed  eonsisis  the  true 
excellence  of  the  English  government,  that  all  the  parts  of 
it  fibrm  a  mutual  check  upon  each  other.  In  the  legislature,  [  155  ] 
4he  people  are  a  check  upon  the  nobility,  luid  tlie  nobility 
a  check  ujwn  the  people ;  by  the  mutual  privilege  of  re- 
jectiHg  what  tlie  other  has  resolved:  while  the  king  is  a 
check  uixMi  both,  which  preserves  tlni  executive  power  from 
encroachments.  And  this  very  executive  power  is  again 
checked  and  kept  within  due  bounds  by  the  two  Iiuuf^es, 
through  the  privilege  they  have  of  inquiring  into,  impeach- 

Sulla— trihiim»]tUhii  ma  Ugc  in^     HuJ'erendi  rtUqtiU,   iM  LL.  ^  i)f. 
jHTUtfacieitd^poUUaUm  adimit,au^- 


Digitized  by  Google 


150 


OF  THE  PARLIAMENT. 


[Ch.  II. 


ing,  and  punishing  the  conduct  (not  indeed  of  the  king,i^ 
which  would  destroy  his  consdtutionai  independence;  but, 

which  is  more  beneficial  to  the  public)  of  his  C?il  and  per- 
nicious counsellors.  Thus  every  branch  of  our  civil  polity 
supports  and  is  supported,  regulates  and  is  regulated,  by 
the  rest :  for  the  two  houses  naturally  drawing  in  two  di- 
rections of  opposite  interest,  and  the  prerogative  in  another 
still  different  from  them  both,  they  mutually  keep  each 
other  fiponi  exceeding  their  proper  limits ;  while  the  whole 
is  prevented  from  separation,  and  artificially  connected  to- 
gether by  the  mixed  nature  of  the  crown,  which  is  a  part 
of  the  legislative,  and  the  sole  executive  magistrate.  Like 
three  distinct  powers  in  mechanics,  they  jointly  impel  the 
machine  of  government  in  a  direction  dififerent  from  what 
either,  acting  by  itself,  would  have  done;  but  at  the  same 
time  in  a  direction  partaking  of  each,  and  formed  out  of  all; 
a  direction  which  constitutes  the  true  line  of  the  liberty  and 
happiness  of  the  community.*! 

Let  us  now  consider  these  constituent  parts  of  the  sove- 
reign power,  or  parliament,  each  in  a  separate  view.  The 
king's  majesty  will  be  the  subject  of  the  next,  and  many 
subsequent  chapters,  to  which  we  must  at  present  refer. 

The  next  in  order  arc  the  spiritual  lords.  These  consist 
of  two  archbishops,  and  twenty-four  bishops :  and  at  the 
dissolution  of  monasteries  by  Henry  VIII.,  consisted  like- 
wise of  twenty-seven  mitred  abbots,  and  two  priors a  very 
considerable  body,  and  in  those  times  equal  in  number, 
according  to  Blackstone,  to  the  temporal  nobility.*  All 
[  156  ]  these  hold,  or  are  supposed  to  hold,  certain  ancient  baronies 
under  the  king;  foe  William  the  conqueror  thought  proper 
to  change  the  spiritual  tenure  of  frankalmoign  or  free  alms, 
under  which  the  bishops  held  their  lands  during  the  Saxon 
government,  into  the  leodal  or  Norman  tenure  by  barony  ; 
which  subjected  their  estates  to  all  civil  charges  and  assess- 
ments, from  which  they  were  before  exempt:^  and,  in  right 


Tbeklng. 


The  lords 
spiritual. 


»  8tat  12  Car.  II.  c.  30. 

*  Aa  to  the  theory  of  tn  exact  ba- 
lance of  power  beii^  preserved  in  the 
three  branches  of  the  cowtitution,  see 
ante,  p.  43. 


'  Seld.  tit.  Hon.  2.  />.  27.  Co.  LiU. 
27  a. 

*  Co.Litt.97 a.  4IiuLl. 
«  Gtlb.  Hist.  Exch.  65.  Spelm. 
W.  1.291. 
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of  siiccetflDon  to  those  iMromes^  which  were  unalienable  from 
their  raspectiTe  dignities,  the  bishops  and  abbots  were  al- 
lowed their  seats  in  the  house  of  lords.^  But  though  these 
lords  spiritual  are  in  the  eye  of  the  law  a  distinct  estate  from 
the  lords  temftoral,  and  are  so  distinguished  in  most  of  our 
acts  of  parliament,  yet  in  practice  they  are  usually  blended 
together  under  the  one  name  of  the  lords;  they  intermix  in 
their  votes  ;  and  the  majority  of  such  intermixture  joins  both 
estate  s.  And  from  this  want  of  a  separate  assembly  and 
separate  negative  of  the  prehitcs,  some  writers  have  argued^ 
very  cogently,  that  the  lords  spiritual  and  temporal  are  now 
in  reality  only  one  estate  which  is  unquestionably  true  in 
e?ery  effectual  sensci  though  the  ancient  distinction  between 
them  still  nominally  continues.  For  if  a  bill  should  pass 
their  house,  there  is  no  doubt  of  its  validity,  though  every 
lord  spiritual  should  vote  against  it ;  of  which  Selden/  and 
sir  Edward  Coke,T  give  many  instances :  as,  on  the  other 
hand,  I  presume  it  would  be  equally  good,  if  the  lords  tem- 
poral present  were  inferior  to  the  bishops  in  number,  and 
every  one  of  those  temporal  lords  gave  his  vote  to  reject  the 
bill ;  though  sir  Edward  Coke  seems  to  doubt*  whether  this 
would  not  be  au  ordinance,  rather  than  an  act  of  parliament. 
Since  the  union  with  Ireland,  as  we  have  already  seen,*^ 
four  lords  spiritual  of  that  country  by  rotation  of  sessions 
are  added  to  the  lords  spiritual  oi  England,  and  sit  and  vote 
in  the  house  of  lords. 

The  lords  temporal  consist  of  all  the  peers  of  the  realm  [  157  ] 
(the  bishops  not  being  in  strictness  held  to  be  such,  but  The  lords 
merely  lords  of  parliament)^  by  whatever  title  of  nobility 

•  Clanv.  7. 1.  Co.  Liu.  97.  Seld.  ^  2  Inst.  585,  6,  7.  See  Keihv. 
tit*  Hon.  9.  5b  19.  See  also  Haig.  184;  where  it  is  holden  by  the  judges, 
sole.  1  Co.  Lilt.  184  b ;  and  Hallam  7  Hen.  VIII.  tbat  the  king  may  hold 

A>^.  ch.  8.  a  .  parliament  without  any  spiritual 

'  Wliitclorke  on  Parliain.  c*  72.  lords.    This  was  also  exemplified  in 

Warburt.  Alliaoce.  b.  2.  C.  3,  fact  in  the   two  first  ])arliar!unt>  of 

"  Dyer,  tK).  Charles II. ;  wherein  no  bislioj)s  were 

*  Baronage,  p.  1.  c.  6.  I'he  Act  of  summuned,  till  after  the  repeal  of  tlie 
Vniformi^,  1  Elis.  c.  2.  was  paaoed  statute  16  Car.  1.  c.  27,  by  statute  13 
with  the  dissent  ol  all  the  hisliops ;  Car.  II.  st.  1,  c.  2. 

(Gibs.  Codex,  286.) and  therefore  the       '  4  In^t.  25. 
style  of  lonh  ipiritual   is   QUiUed         *  f>ee  ante,  p.  f)?. 
throughout  the  whole.  ^  Staunford.  P.  (J.  153. 
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distinguished;  dukes,  marqaisses,  earls,  vtscooiits,  or  barons { 
of  which  dignities  we  shall  speak  more  hereafter.  Some  of 
these  sit  by  descent,  as  do  all  ancient  peers ;  some  by  crea- 

tion,  as  do  all  new-made  ones ;  others,  since  the  union  whh 
Scotland  and  Ireland,  by  election,  which  is  the  case  of  the 
sixteen  peers,  who  represent  the  body  of  the  Scots  nobility, 
and  the  twenty-eight  peers  who  represent  the  body  of  the 
Irish  nobility.^  Their  number  is  indefinite,  and  may  be  in- 
creased at  will  by  the  power  of  the  crown :  and  once,  in  the 
reign  of  queen  Anne,  there  was  an  instance  of  creating  no  less 
than  twelve  together ;  in  contemplation  of  which  in  the  reign 
of  king  George  the  first,  a  bill  passed  the  house  of  lords,  and 
was  countenanoed  by  the  then  ministry,  for  lunittng  the  oiim* 
her  of  the  peerage.  This  was  thought  by  some  to  promise  a 
great  acquisition  to  the  constitution,  by  restraining  the  pre* 
rogative  from  gaining  the  ascendant  in  that  august  asBcmbiy, 
by  pouring  in  at  pleasure  an  unlimited  number  of  new  created 
lords.  But  the  bill  was  ill«relished  and  miscarried  in  the  house 
of  commons,  whose  leading  members  were  then  desirous  to 
keep  the  avenues  to  the  other  house  as  open  and  easy  as 
possible,  and  at  subsequent  periods  there  have  been  large 
simultaneous  creations. 
Thcadvan-      The  distinction  of  rank  and  honours  is  necessary  in  every 

tages  of  .  1        ,  . 

dutin^on  well-goveineci  state:  m  order  to  reward  such  as  are  eminent 
lor  their  services  to  the  public,  in  a  manner  the  most 
.  desirable  to  individuals,  and  yet  without  burden  to  the  com- 
munily ;  exciting  thereby  an  ambitious  yet  laudable  ardour, 
and  generous  emulation,  in  others.  And  cmolation;  or 
virtuous  ambition,  is  a  spring  of  action  wfaidi,  however 
dangerous  or  in?idous  in  a  mere  repul>Uc  or  under  a  despotic 
away,  will  certainly  be  attended  with  good  effects  under  a 
free  monarchy:  where,  without  destroying  its  eidatei»;e, 
its  excesses  may  be  continually  restrained  by  that  superior 
power,  from  which  all  honour  is  derived.  Such  a  spirit, 
when  nationally  diffused,  gives  life  and  vigour  to  the  com- 
munity ;  it  sets  all  the  wheels  of  government  in  motion, 

{  158  ]  which,  under  a  wise  regulator,  may  be  directed  to  any  bene- 
ficial purpose  ;  and  tliereby  every  individual  may  be  made 
subservient  to  the  public  good,  while  he  principally  oiouis  to 

"  S«e  ant0,  pp.  89  mi  i>7. 
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pmoole  his  own  purtieiilar  views.  A  body  of  nobility  it 
also  more  peculiarly  necessary  In  our  mixed  and  compounded 
Gonadtttlion,  in  order  to  support  the  rights  of  both  the  crown 
and  the  people,  by  forming  a  barrier  to  withstand  the  en- 
oroaehments  of  both*  It  creates  and  preserves  that  gradual 
scale  of  dignity,  which  proceeds  from  the  peasant  to  the 
prince;  rising  like  a  pyrauiid  IVom  a  broad  foundation,  and 
diminishing  to  a  jwint  as  it  rises.  It  is  this  ascending  and 
contracting  proportion  that  adds  stability  to  any  government; 
for  when  the  departure  is  sudden  from  one  exti*eme  to  auo- 
tlier,  we  may  pronounce  that  state  to  be  precarious.  The 
nobility  ihereibre  are  the  pillars,  which  are  reared  fromamong 
the  people,  more  immediately  to  support  the  throne ;  and 
if  that  fails,  tliey  must  also  be  buried  under  its  ruins.  Ac- 
wdingly»  when  in  the  seventeenth  century  the  commons  had 
detenuned*  to  *  extirpate  monarchy,  they  also  voted  the 
house  of  lords  to  be  useless  and  dangerous.  And  since  titles 
of  nobility  are  thus  expedient  in  the  state,  it  is  also  expedient 
that  thehr  owners  should  form  an  independent  and  sefMurate 
brandi  of  the  legislature.  If  they  were  oonfbunded  wkh  the 
mass  of  the  people,  and  like  them  had  only  a  vote  in  electing 
representatives,  their  privileges  would  soon  be  borne  down 
and  overwhelmed  by  the  popular  torrent,  which  would  ef- 
fectually level  all  distinctions.  It  is  therefore  highly  neces- 
sary that  the  body  of  nobles  should  have  a  distinct  as- 
sembly, distinct  deliberations,  and  distinct  powers  from  the 
commons. 

The  commons  consist  of  all  such  men  of  property  in  the  The  com. 
kingdom,  as  have  not  seats  in  the  house  of  lords ;  every  one  °^'"* 
of  which  has  a  voice  in  parliament,  either  personally,  or 
by  his  representatives.    In  a  free  state  every  man,  who  is 
supposed  a  free  agent,  ought  to  be  in  some  measure  bis 
own  governor :  and  therefore  a  branch  at  least  of  the  legisla- 
tive power  should  reside  in  the  whole  body  of  the  people. 
And  this  power,  when  the  territories  of  the  state  are  small  and 
its  citizens  easily  known,  should  be  exercised  by  the  people 
in  their  aggregate  or  collective  capacity,  as  was  wisely  or-  ^  ^59  j 
daincd  in  the  petty  republics  of  Greece,  and  the  first  rudi- 
ments of  the  Roman  state.    But  (his  will  be  highly  iiicon- 
venieut,  when  the  public  territory  is  extended  lo  any  consi- 
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derable  degree,  and  the  number  of  citizens  is  increased. 
Thus  when,  after  the  social  war,  ail  the  burghers  of  Italy 
were  admitted  free  citizens  of  Kome,  and  each  had  a  vote  in 
the  public  assemblies,  it  became  impossible  to  distinguish  the 
spurious  from  the  real  voter,  and  from  that  time  all  elections 
and  popular  deliberations  grew  tumultuous  and  disorderly ; 
which  paved  the  way  for  Marius  and  Sylla,  Pompey  and 
Cas^,  to  trample  on  the  liberties  of  their  country,  and  at 
last  to  dissolve  the  commonwealth.  In  so  large  a  state  as 
ours  it  is  therefore  very  wisely  contrived,  that  the  people 
should  do  that  by  their  representatives,  wliich  it  is  impracti- 
cable to  perform  in  person;  representatives,  chosen  by  a 
number  of  minute  and  separate  districts,  wherein  all  the 
voters  are,  or  easily  may  be,  distinguished.  The  counties 
ar3  therefore  represented  by  knights,  elected  by  the  proprie- 
tors of  lands:  the  cities  and  boroughs  are 'represented  by 
citizens  and  burgesses,  chosen  by  the  mercantile  port  or 
supposed  trading  interest  of  the  nation ;  much  in  the  same 
manner  as  the  burghers  in  the  diet  of  Sweden  are  chosen  by 
the  corporate  towns,  Stockholm  sending  four,  as  the  city  of 
London  does  with  us,  other  cities  two,  and  some  only  one.^ 
The  number  of  English  representatives,  before  the  passing 
of  the  Reform  Act,*  was  513,  and  of  Scots  45$  and  of  Irish 
100,  in  all  658 ;  but  by  that  act  the  number  of  representatives 
for  England  is  reduced  to  500,  and  by  the  corresponding  act 
for  Scotland,  the  number  of  represcnt.itivLs  for  that  country 
is  increased  from  45  to  5o  \^  and  by  that  for  Ireland  the 
number  of  representatives  for  that  country  increased  from 
100  to  10.).P  And  every  member,  though  chosen  by  one  par- 
ticular lUstrict,  when  elected  and  returned  serves  for  the 
whole  realm.  For  the  end  of  his  coming  thither  is  not  par- 
ticular, but  general :  not  barely  to  advantage  his  constituents, 
but  the  common  wealth ;  to  advise  his  mijesty  (as  appears 
from  the  writ  of  summons)'^  "  de  coamum  eontiUo  stq^er 
negoHu  qmbnudam  ardmt  et  urgenUbut,  regem,  sUUtm,  ei 
"  defenntmem  regni  AngUee  et  eeeluuB  AngUeanee  coneemet^ 
*'  tihWf**  And  therefore  he  is  not  bound,  like  a  deputy 

1  Mod.  Un.  Ill-t.  xxxiii.  18.  «  2     3  W.IV.  c.  B8. 

•  2Si  3  W.  IV.  c  45,  "4  Inst.  14. 

f  9&3  W.IV.C.65. 
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in  the  united  proyioces^  to  consult  with,  or  take  the  advice, 
of  his  constituents  upon  any  particular  point,  unless  he  him- 
self thinks  it  proper  or  prudent  so  to  do* 

These  are  the  constituent  parts  of  a  parliament ;  the  king,  [  160  ] 
the  lords  spiritual  and  temporal,  and  the  commons.  Parts  The  consent 
of  which  each  is  so  necessary,  that  the  consent  of  all  three  to^eb^ir 
is  required  to  make  any  new  law  that  shall  bind  the  subject. 
Whatever  is  enacted  for  law  by  one,  or  by  two  only,  of  the 
three  is  no  statute ;  and  to  it  no  regard  is  due,  unless  in  mat- 
ters relatin^r  to  their  own  privileges.  For  thougli,  in  the 
times  of  madness  and  anarchy,  the  commons  once  passed  a 
vote,'  *'  that  whatever  is  enacted  or  declared  for  law  by  the 
*'  commons  in  parliament  assembled  hath  the  force  of  law  ; 
"  and  all  the  people  of  this  nation  arc  concluded  thereby, 
"  although  the  consent  and  concurrence  of  the  king  or  house 
"  of  peers  be  not  had  thereto;*'  yet,  when  the  constitution 
was  restored  in  all  its  forms,  it  was  particulurly  enacted  by 
statute  IS  Car.  II.  c.  1,  that  if  any  person  shall  maliciously 
or  advisedly  affirm,  that  both  or  either  of  the  houses  of  par- 
liament have  any  legislative  authority  without  the  king,  such 
person  shall  incur  all  the  penalties  of  a  ffwmumre, 

IIL  We  are  next  to  examine  the  laws  and  customs  re- 
lating  to  parliament,  thus  united  together  and  considered  as  lauug  to'^ 
one  aggregate  body.  paiMimwit, 

The  power  and  jurisdiction  of  parliament,  says  Sir  Ed- 
ward Coke,j  is  so  transcendent  and  absolute,  that  it  cannot 
he  confined,  either  for  causes  or  persons,  within  any  bounds. 
And  of  this  higli  court,  lie  adds,  it  may  be  truly  said,  "  si 
*'  aniiquitaiem  species,  est  vciustissima  ;  si  dignitatem,  est 

Iwnoratutsimaf  si  Juriidictioiiem,  est  capacissima"  It^j^twK 
bath  sovereio^n  and  uncontrollable  authority  in  the  making,  powwof 
conhrming,  enlarging,  restraining,  abrogating,  repealing,  re- 
viving, and  expounding  of  laws,  concerning  matters  of  all 
possible  denominations,  ecclesiastical,  or  temporal,  civil, 
military,  maritune,  or  criminal :  this  being  the  place  where 
that  abiolute  despotic  power,  which  must  in  all  governments 
reside  somewhere,  is  entrusted  by  the  constitution  of  these 
kingdoms.   All  mischiefs  and  grievances,  operations  and  [  j 
remedies,  that  transcend  the  ordinary  course  of  the  laws,  are 

>  4  Jan.  1648.  i  4  lust.  36. 
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within  the  reach  of  this  extittordinary  tribunal,  it  can  re- 
gulate or  new  model  the  auccemm  to  the  crown  $  as  was 
done  in  the  reign  of  Henry  VIII.  and  William  III.  I| 
can  alter  the  established  rdig^on  of  the  land ;  as  waa  done 
in  a  variety  of  instances,  in  the  reigns  caking  Henry  Vlll. 
and  his  three  children.  It  can  change  and  create  afresh 
even  the  constitution  of  the  kbgdoni  and  of  parliaments 
themselves ;  as  was  clone  by  the  acts  of  union,  and  the 
several  statutes  for  triennial  and  septennial  elections.  It 
can,  in  short,  do  every  thing  that  is  not  naturally  impossible; 
and  therefore  some  have  not  scrupled  to  call  its  jx^wer,  by 
a  figure  rather  too  bold,  the  omnipotence  of  parliament. 
True  it  is,  that  what  the  parliament  doth,  no  authority  upon 
earth  can  undo.  So  that  it  is  a  matter  most  essential  to  the 
liberties  of  this  kingdoniy  that  such  members  be  delegated 
to  this  important  trust,  as  are  most  eminent  for  their  probity, 
tlieir  fortitude,  and  their  knowledge ;  for  it  was  a  known 
apothegm  of  the  great  brd  treasurer  Burleigh,  **  that 

Bngland  could  never  be  ruined  but  by  a  parliooienc 
and,  as  Sir  Matthew  Hale  observesy^  this  beiqg  the  highest 
and  greatest  court,  over  which  none  other  can  have  juria- 
diction  in  the  kingdom,  if  by  any  means  a  misgovernment 
should  any  way  fall  upon  it,  the  subjects  of  tliis  kingdom  are 
left  without  all  manner  of  remedy.  To  the  same  purjiose 
the  president  Montesquieu,  though  I  trust  too  hastily,  pre- 
sages;^ that  as  Home,  Sparta,  and  Carthage  have  lost  their 
liberty  and  perislied,  so  the  constitution  of  England  will  in 
time  lose  its  liberty,  will  perish :  it  will  perisli,  whenever 
tile  ^gisiative  power  shall  become  more  corrupt  tha^.tbe 
executive. 

Wi  ether  It  must  be  owned  that  Mr.  Loeke,"^aiid  olbtBT'  tbepretol 
^prei^'  writers^  have  held»  that  '*  there  remains  atiU  inhevent  iA.tiie 
terXe  le.*^    pcopb  E  supreme  power  to  remove  or  alter  the  legiiWv«, 

**  when  they  find  the  legislative  act  contrary  to  the  trust  jce- 

**  posed  in  them:  {or,  when  such  trust  is  abused,  it  is 
thereby  forfeited*  and  devolves  to  those  who  gave  it.'' 

But  however  just  this  conclusion  may  be  in  theory,  we  can- 
£  IG2  ]       practically  adopt  it,  nor  take  any  legal  steps  foi  carrying 

it  into  execution,  under  any  dispensation  of  governujeiit  at 
*  of  ParliamuuLi,  4i).       '  Sp.  L.  11.  6.        »  on  Gov.  p.  2.  §.  149.  227. 
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present  actually  existing.  For  this  devolution  of  power,  to 
the  people  at  large,  includes  in  it  a  dissolution  of  the  whole 
form  of  government  established  by  that  people  ;  reduces  all 
the  members  to  their  original  state  of  equality ;  and,  by  an« 
nihilating  the  sovereign  power,  repeals  all  positive  laws 
whatsoever  before  enacted.  No  human  laws  will  therefore 
suppose  a  ease^  whidi  at  once  must  destroy  all  law»  and  comr 
pel  men  to  build  afresh  upon  a  new  foundation ;  nor  will 
they  make  provision  for  so  desperate  an  eveol,  as  must 
render  all  legal  provisions  lnefieetaal.>^  So.  long  therefore 
as  the  English  constitotion  lasts,  we  may  venture  to  affirm, 
that  the  power  of  parliament  is  absolute  and  witliout  control. 

In  order  to  prevent  the  mischiefs  that  might  arise,  byNnoncshai! 
placing  this  extensive  authority  in  hands  that  are  either  in-  cither**' 
capable,  or  else  improper,  to  manage  it,  it  is  provided  by  tlie  JlSSineirt 
custom  and  law  of  parliament,"  that  no  one  shall  sit  or  vote  ""'^nnlm 
in  either  house,  unless  he  be  twenty-one  years  of  age.  This  nyn^M^?' 
is  also  expressly  declared  by  statute  7  &  8  W.  111.  c.  2^, 
with  regard  to  the  house  of  commons ;  doubts  having  arisen, 
from  some  contradictory  adjudications,  whether  or  no  a  mi- 
nor was  incapacHated  from  sitting  in  that  house.P  It  is  also 
enacted  by  statute  90  Car.  II.  sL    c.  1,  and  I      W.  IV. 
c.  9,«  that  no  member  be  permitted  to  dt  or  vole  in  the 
house  of  commons  (except  ibr  the  choosing  a  speaker),  till 
he  hath  taken  the  oath  of  allegiance  at  the  table  in  that 
lioose:  and  by  80  Car.  II.  st.  2,  I  Geo*  I.  c  13,  and  6 
Geo.  III.  c.  53,  it  was  enacted,  that  no  member  should  vote 
or*  sit  in  either  house,  till  he  had  in  tlie  presence  of  the 
house  taken  the  oath  of  allegiance,  supremacy,  and  ab- 
juration, and  subscribed  and  repeated  the  declaration  against 
transubstantiation,  and  invocation  of  saints,  and  the  sacrifice 
of  the  mass.    But  by  the  act  for  granting  Catholic  emanci- 
pation' the  declaration  against  transubstantiation,  and  in- 
vocation of  saints,  and  the  sacrifice  of  the  mass,  need  not  be 
taken  by  Roman  Catholics,  and  for  them  a  now  form  of  oa^ 

■  See  jwst,  chap.  VII.  Lord  Stewaitl,  or  his  deputy,  7  Jac.  I. 

•  Whitelocke,  c.  50,  4  Inst.  47.  c.  6,  which  was  repealed  by  the  1  St 

►  Com.  Jourii.  lt>  Dec.  1690.  2  W.  IV.  c.  9. 
'    *  Before  tlib  rtatale  the  oath  offtN       '  10  Geo.  IV.  c  7* 
logianeo  had  to  be  tekm  before  the 
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is  substituted,  not  offensive  to  their  religious  belief.  Aliens, 
unless  naturalized,  were  likewise  by  the  law  of  parliament 
incapable  to  serve  therein:^  and  now  it  is  enacted,  by  sta- 
tute 1^  &  13  W.  in.  c.  2,  that  no  alien,  even  though  he  be 
natnralized,  shall  be  capable  of  being  a  member  of  either 
[  163  ]  house  of  parliament  And  there  are  not  only  these  standing 
incapacities ;  bat  if  any  person  is  made  a  peer  by  the  king, 
or  elected  to  serve  in  the  house  of  commons  by  the  people, 
yet  may  the  respective  houses  upon  complaint  of  any  crime 
in  such  person,  and  proof  thereof,  adjudge  him  disabled  and 
mcapable  to  sit  as  a  member:^  and  this  by  the  law  and 
custom  of  parliament. 
itSingir  every  court  of  justice  hath  laws  and  customs  for 

iiaM«ii<f.  its  direction,  some  ihc  civil  and  canon,  some  the  common 
law,  othei*s  their  own  peculiar  laws  and  customs,  so  the  high 
court  of  parliament  hath  also  its  own  peculiar  law,  called 
the  lex  et  nuisueiudo  jxu  liamenii ;  a  law  which  Sir  Edward 
Coke*^  observes  is  "  ab  omnibus  quaerenda,  a  muUis  ignorata 
**  apaucis  cognita.**  It  will  not  therefore  be  expected  that 
we  should  enter  into  the  examination  of  this  law,  with  any 
degree  of  minuteness :  since,  as  the  same  learned  author 
assures  us,^  it  is  much  better  to  be  learned  out  of  the  rolls 
of  parliament,  and  other  records,  and  by  precedents,  and  con- 
tinual experience,  than  can  be  expressed  by  any  one  man. 
It  will  be  sufficient  to  observe,  that  the  whole  of  the  law  and 
custom  of  paHiaroent  has  its  original  from  this  one  maxim, 
•*  that  whatever  matter  arises  concerning  either  house  of  par- 
**  liament,  ought  to  be  examined,  discussed,  and  adjudged 
**  in  that  house  to  which  it  relates,  and  not  elsewhere.**^ 
Hence,  for  instance,  the  lords  will  not  suffer  the  commons 
to  interfere  in  settling  the  election  of  a  peer  of  Scotland : 

*  Com.  Joura.  10  Mar.  1023.    18  Blackstone  as  authority  fur  the  above 
Feb.  1626.  proposition,  was  ordered  to  be  cz> 

*  Whiielocke  of  pari.  e.  102.  See  puoged  from  tiie  journals  on  the  3rd 
lAoiS  Joitrn.  3  May  1020.   13  May  of  May  17B3.    Snffident  authority, 

1624.    26  May  1725.  Com.  Journ.  however,  remains. 

14  Feb.  1580.  2lJuQ.  1628.  9  Nov.  "lln^i.  11,    See  what  Lord  Holt 

21  Jan.  1640.  6  Mar.  1G76.   6  Mar.  says  on  this,  2  Ld.  Rayo).  U14, 

1711.    The  resolution  of  the  i7th  of  "4  lust.  50. 

Feb.  1709,  expelling  Mr.  WUkesfrom  *  4  last.  15. 

the  Houie  of  Cmmom,  and  cited  by 
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the  commons  will  not  allow  the  lords  to  judge  of  the  election 
of  a  burgess  ;  nor  will  either  house  permit  the  subordinate 
courts  of  law  to  examine  the  merits  of  either  case.  But  the 
maxims  upon  which  they  proceed,  together  with  the  method 
of  f  roceedingy  rest  entirely  in  the  breast  of  the  parliament 
itself;  and  are  not  defined  and  ascertained  by  any  particular 
stated  laws. 

The  frtotieges  of  parliament  are  likewise  very  large  and  The  pnvi. 
indefinite.   And  therefore  when  in  SI  Hen.  VI.  the  house  ifaEmiit.'^' 
of  lords  propounded  a  question  to  the  judges  concerning 

them,  the  chief  justice,  Sir  John  Fortescue,  in  the  name  of 
his  brethren,  declared,  "  that  they  ought  not  to  make  answer  ^  \^  j 
"  to  that  question  :  tor  it  hath  not  been  used  aforetime  that 
"  the  justices  should  in  any  wise  determine  the  privilenres 
**  of  the  high  court  of  parliament.  For  it  is  so  high  and 
*'  mit^hty  in  its  nature,  that  it  may  make  law :  and  that 
"  which  is  law,  it  may  make  no  law:  and  the  determination 
and  knowledge  of  that  privilege  belongs  to  the  lords  of 
parliament,  and  not  to  the  justices."^  Privilege  of  parlia- 
ment was  principally  established,  in  order  to  protect  its  mem« 
bers  not  only  from  being  molested  by  their  fellow-subjects, 
but  also  more  especially  from  being  oppressed  by  the  power 
of  the  crown.  If  therefore  all  the  privileges  of  parliament 
w^re  bnce  to  be  set  down  and  ascertained,  and  no  privilege 
to  be  allowed  but  what  was  so  defined  and  determined,  it 
were  easy  for  the  executive  power  to  devise  some  new  case, 
not  within  the  line  of  privilege,  and  under  pretence  thereof 
to  harass  any  refractory  member  and  violate  the  freedom  of 
parliament.  The  dignity  and  independence  of  the  two 
houses  are  therefore  in  <,Tcat  measure  preserved  by  keeping 
their  priviletres  indetinite.    Some  however  of  the  more  no- 

*  ^  Of  speech 

torious  privileges  of  the  members  of  either  house  are,  privi-  jjjj 
lege  of  speech  and  of  person,  for  those  as  to  their  domestics^ 
lands,  and  goods,  which  formerly  existed,  have  been  abo- 
lished.7  As  to  the  first,  privilege  of  speech,  it  is  declared 
by  the  statute  1  W.  &  M.  st.  2,  c.  iS,  as  one  of  the  liberties 
of  the  people,  "  that  the  freedom  of  speech,  and  debates, 
**  and  proceedings  in  parliament,  ought  not  to  be  impeached 
"  or  questioned  in  any  court  or  place  out  of  parliament.** 

*  Sdd.  Baronage,  part.  1.  e.  4.   -  '  10  Gw.  III.  c.  60. 
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And  this  freedom  of  speecli  is  particularly  demanded  of  the 
king  in  person,  by  the  speaker  of  the  house  of  connDons,  at 
the  opening  of  every  new  parliament.  So  likewise  is  the 
other  privilege^  of  person,  which  is  an  immunity  as  ancient 
as  Edward  the  confessor ;  in  whose  laws  7  we  find  this  pre- 
cept, ad  tynodui  venhntUmt  me  nmmomU  smt,  me  jp«r 
ie  quid  agendum  habueriiat^  sU  nmmapax:  and  so  too,  in 
the  old  Gothic  constitutions,  "  extenditur  htiec  paat  et  eecu- 
**  ritoi  ad  quaiuordeemdiei,  eonvoeato  regni  tenaiuJ**  This 
included  formerly  not  only  privilege  from  illegal  violence, 
[  165  ]  ^^^^  \ega\  arrests,  and  seisures  by  process  from  the 
courts  of  law.  And  still,  to  assault  by  violence  a  member 
of  eitlier  house,  or  his  menial  servants,  is  a  high  contempt  of 
parliament,  and  there  punished  with  the  utmost  severity.  It 
has  likewise  peculiar  penalties  annexed  to  it  in  the  courts  of 
law,  by  the  statutes  5  Hen.  IV.  c.  6,  and  11  Hen.  VI,  c.  II. 
Neither  can  any  member  of  either  house  be  arrested  and 
taken  into  custody,  unless  for  some  indictable  ofience,  with- 
out a  breach  of  the  privilege  of  parliament. 
All  other  But  all  other  privil^es,  which  derogate  firom  the  common 
^"i^e^s  law  in  matters  of  civil  right,  are  now  at  an  end,  save  only 
abSwMd!  as  to  the  freedom  of  the  member's  person :  which  in  a  peer 
(by  the  privilege  of  peerage)  is  for  ever  sacred  and  inviolable  i 
and  in  a  commoner  (by  the  privilege  of  parliament)  for  forty 
days  after  every  prorogation,  and  forty  days  before  the  next 
appointed  nieeting:*  which  is  now  in  effect  as  long  as 
the  parliament  subsists,  it  seldom  being  prorogued  for  more 
than  fourscore  days  at  a  time.  As  to  all  other  privileges 
which  obstruct  the  ordinary  course  of  justice,  they  were 
restrained  by  the  statutes  12  W.  III.  c.  3,  2&>S  Ann.  c.  18, 
and  1 1  Geo.  II.  c.  24,  and  are  now  totally  abolished  by  sta- 
tute 10  Geo.  III.  c.  50,  which  enacts,  that  any  suit  may  at 
any  time  be  brought  against  any  peer  or  member  of  parlia- 
ment, their  servants,  or  any  other  person  entitled  to  privilege 
of  parliament ;  which  shall  not  be  impeached  or  delayed 
by  pretence  of  any  such  privilege;  except  that  the  person  of 
a  member  of  the  house  of  commons  shall  not  thereby  be 
subjected  to  any  arrest  or  imprisonment*  Likewise  for  the 
benefit  of  commerce,  it  is  provided  by  statute  4  Geo.  III. 

'  cap,  3.  *  Steiran.  dejure  Oath.  I.  3.  c.3,  •  2  Lev.  72. 
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c.  33,  amended  by  the  45  Geo.  III.  c.  1W»  »•  l»  that  any 
trader,  having  privilege  of  parliament,  may  be  served  with 
l^al  process  for  any  just  debt  to  the  amount  of  100^,  and 
unless  he  make  satisfoction  within  two  months,  it  shall  be 
deemed  an  act  of  bankruptcy :  and  commissions  of  bank- 
rapt  may  be  issued  against  such  privileged  traders,  in  like 
manner  as  against  any  other;  and  by  the  6  Geo.  IV.  c.  16, 
8.  11,  the  time  for  making  satisfaction  is  reduced  to  one 
month,  and  by  this  statute  the  proceeding  against  members 
is  in  other  respects  faciHtated.  Further  by  the  .52  Geo.  III.  tJcho^iirtf 
c.  24,  if  a  member  of  the  house  of  commons  be  declared  a  beMmiDB 


bankrupt,  and  the  commission  be  not  superseded  within 
twelve  months,  nor  debts  paid,  nor  security  given  for  debts 
disputed,  and  costs,  the  commissioners  shall  certify  the  same 
to  the  speaker,  and  the  election  of  such  member  shall  be  de- 
clared void.   The  privilege  of  the  house  of  commons  to  The  priyi. 

*       ^  ic^  of  pub- 

publish  in  its  reports,  votes,  and  proceedings,  matter  which  ^^J;^^^,^ 

elsewhere  would  be  libellous,  has  recently  been  much  dis- 
cussed. The  question  having  been  raised  by  an  action  being 
brought  against  the  authorised  publisher  of  the  proceedings 
of  the  house  of  commons  for  an  alleged  libel  contained  in 

one  of  its  reports,  Lord  Denman,  C.  J.  sitting  at  nisi  prius,^ 
held  that  tlic  house  of  commons  had  no  privilege  of  tliis 
kind.  The  house  has,  however,  asserted  its  right,  and  de- 
clared that  "for  any  court  or  tribunal  to  assume  to  decide 
upon  matters  of  privilege  inconsistent  with  the  determination 
of  either  house  of  parliament,  is  contrary  to  the  laws  of  par- 
liament, and  is  a  breach  of  the  privilege  of  parliament,*"^ 
nor  is  it  without  authority^  in  asserting  this  privilege. 
The  only  way  by  which  courts  of  justice  could  anciently  The  mode  of 

'        •  •  ,         taking  cog- 

take  cognizance  of  privilege  of  parliament  was  by  writ  of  mzance  of 

privilege,  in  the  nature  of  a  t^ertedetu,  to  deliver  the  party 

out  of  custody  when  arrested  in  a  civil  suit*  For  when  a  [  166  ] 

letter  was  written  by  the  speaker  to  the  judges,  to  stay  pro* 

ceedings  against  a  privileged  person,  they  rejected  it  as 

contrary  to  their  oath  of  oiBce.^  But  since  the  statute  \2 

I*  Stoflcdoto  V.  Bmuard,  7  C.  &  P.  poii.t  still  stands  for  fttrther  argument 

737.  before  the  court  of  Queen's  Bench. 

"  Report  of  Select  Committee,  1837.  *  Dyer  59   4  Pryn.;Brev.  Par/. 767. 

*  Rex  y,Wnght,Q  T.R,29i.  The  '  Laich.  48    Noy.  83, 

M 


Digitized  by  Google 


OF  THE  PARLIAMBMT. 


[Ch«  If. 


W.  III.  c.  3,  which  enacts  that  no  privileged  person  shall 
be  subject  to  arrest  or  impriionment,  it  hath  been  beld  tbat 
such  arrest  is  irrogular  ah  fnitio,  and  that  the  party  may  be 
ditcharged  upon  inotioii.i^  It  is  to  be  observed,  that  there 
Is  no  precedent  of  any  such  writ  of  privilege,  but  only  in 
civil  suits;  and  that  the  statute  of  1  Jac.  I.  c  13,  and  that 
of  king  William  (which  remedy  some  inoonventenoea  ariau^ 
from  privilege  of  parliament)  speak  only  of  civil  actions. 
And  therefore  the  claim  of  privilege  bath  been  usually 
guarded  with  an  exception  as  to  the  case  of  indictable 
crimes;^  or  as  it  hath  been  frequently  expressed,  of  treason, 
felony,  and  breach  (or  surety)  of  the  peace.'  Whereby  it 
seems  to  liave  been  umlerstood  that  no  privilege  was  allow- 
able to  the  members,  their  families,  or  servants,  in  any  crime 
whatsoever ;  for  all  crimes  are  treated  by  the  law  as  being 
contra  pacem  domini  regis.  And  instances  have  not  been 
wanting,  wherein,  privileged  persons  have  been  convicted  of 
misdemeanors,  and  committed,  or  prosecuted  to  outlawry, 
even  In  the  middle  of  a  session  ;^  which  proceeding  has 
afterwards  received  the  sanction  and  approbatioQ  of  pailiai- 
ment.'^  To  which  may  he  added,  that,  a  few  years  ago^  the 
case  of  writing  and  publishing  seditious  libels  was,  contrary 
however  to  the  opinion  of  the  court  of  common  pleas,' 
resolved  by  both  houses not  to  beentlded  to  privilege ;  aod 
that  the  reasons  upon  which  that  caseproceeded,>*  extended 
equally  to  every  indictable  offence.  So  that  the  chief,  if  not 
the  only,  privilege  of  parliament,  in  such  cases,  seems  to  be 
the  right  of  receiving  immediate  information  of  the  impri- 
sonment or  detention  of  any  member,  with  the  reason  for 
which  he  is  detained:  a  practice  that  is  daily  used  upon 


[  167  ]  the  slightest  military  accusations,  preparatory  to  a  trial  by  a 
court  martial  ;^  and  which  is  recognized  by  the  several  tem- 
porary statutes  for  suspending  the  habmu  corput  ad^ 


J  Mich.  16  Edw.  IV.  in  Scacck^        "  Com.  Joura.  20  Apr.  1762. 


Com.  Journ.  17  Aug.  1641. 
>  4  Iii»t.  25.  Com.  Joura.  30  May 
1675. 


«  StnuM. 


«  2  WiU.  251. 

Com.  Joura.  24  Nov.  Loidt' 

Journ.  29  Nov.  1763. 
"  lords'  Protest,  ibid. 


Loid.  Rtyn.  1461. 
^  Con.  Jonni.  16  May  17S6. 


*  partkalarly  17  Goo.  IL  cd. 
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wlwnby  It  is  provided,  that  no  member  of  either  hoiue  shall 
be  detained,  till  the  matter  of  which  he  stands  suspected,  be 
first  eommnnieated  to  the  house  of  which  he  is  a  member, 
and  the  consent  of  the  said  house  obtained  for  his  commit- 
ment  or  detaining.  But  yet  the  usage  has  uniformly  been, 
ever  since  the  Revolution,  that  the  communication  has  been 
subsequent  to  the  arrest. 

These  are  the  general  heads  of  the  laws  and  customs  re- 
lating to  parliament,  considered  as  one  aggregate  body.  We 
will  next  proceed  to 

IV.  The  laws  and  customs  relating  to  the  house  of  lords  iv.'nwii«iw 
in  particular.    These,  if  we  ezdude  their  judicial  capacity,  I^J'^JJjf^ 
of  which  it  is  not  our  present  purpose  to  treat,  will  take  up  umto. 
but  little  of  our  time. 

One  very  ancient  privilege  is  that  declared  by  the  charter 
of  die  fi>rest,F  confirmed  in  parliament  9  Hen.  III.;  «m. 
that  every  lord  spiritual  or  temporal  sumoioned  to  parllar 
ment,  and  passing  through  the  king's  Ibrest,  may,  both  inTteumaK 
going  and  returning,  kiU  one  or  two  the  king  s  deer  widi-  m!^£w. 
out  warrant ;  in  view  of  the  forester  if  he  be  present,  or  on 
blowing  a  horn  if  he  be  absent :  that  he  may  not  seem  to 
take  the  king's  venison  by  stealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and  ^J,lJ^^y 
constantly  are,  by  the  judges  of  the  court  of  king's  bench  ^  jiw^s*". 
and  common  pleas,  and  such  of  the  barons  of  the  exchequer 
as  are  of  the  degree  of  the  coif,  or  have  been  made  Serjeants 
at  law}  as  likewise  by  the  king's  learned  counsel,  being 
Serjeants,  and  by  the  masters  of  the  court  of  chancery ;  for 
their  advice  in  point  of  law,  and  for  the  greater  dignity  of 
their  proceedings.   The  secretaries  of  state,  with  the  attor* 
ney  and  sector-general,  were  also  used  to  attend  the  house, 
of  peers,  and  have  to  this  day  (together  with  the  judges, 
te.)  theiT  regular  writs  of  summons  issued  out  at  the  be- 
ginning of  every  parliament,*  ad  iraeiandum  et  eonHUum  [  1G8  ] 
UHpendendiimf  'ihough  not  ad  eonsenHendum;  but,  whenever 
of  late  years  Aey  have  been  members  of  the  house  of  com- 
mons, '  their  attendance  here  bath  fallen  into  disuse. 

»  e.  11.  4  iBBt.  4.  Hale  of  Pari.  140. 

*  SUt.  31  Hen.  VIII.  c.  10.  Smith's        '  See  Com.  Journ.  1 1  Apr.  1614. 
b.  3.  G.  3.  Moor.  551.     8  Feb.  1620.  10  Feb.  1636.  4  liut.48. 
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J?mS!i^"  Another  privilege  is,  that  every  peer,  by  licence  obtained 
proxies.  irom  the  king,  may  make  another  lord  of  parliament  his 
proxy,  to  vote  for  him  in  his  absence.*  A  privilege,  which 
a  member  of  the  other  house  can  by  no  means  have,  as  he  is 
himself  but  a  proxy  for  a  multitude  of  other  people**  It  is 
to  be  observed,  however,  that  a  proxy  is  of  no  avail  in  a 
committee  of  the  house,  and  that  it  has  been  ordered  that  no 
lord  shall  have  more  than  two  proxies.^ 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when 
a  vote  passes  contrary  to  his  sentiments,  to  enter  his  dissent 
on  the  journals  of  the  house,  with  the  reasons  for  such 
dissent;  which  is  usually  styled  his  protest.  ' 
JJjjJfJ^     All  bills  likewise,  tliat  may  in  their  consequences  any 
Sy;^^  way  aflfect  the  riahts  of  the  peerage,  are  by  the  custom  of 
hJSe'of^''  parliament  to  have  tlieir  first  rise  and  beginning  in  the 
house  of  peers,  and  to  sufier  no  changes  or  amendments  in 
the  house  of  commons. 
TiMjitetBto     There  are  also  some  statutes  peculiarly  relative  to  the  house 
«Mon  of  of  lords;  6  Ann.  c.  2S,  and2  &3  Wm.  IV.  c.  63  which  reeu- 

tne  Scotch  ^ 

•ndjridi  iate  the  election  of  the  sixteen  representative  peers  of  North 
Britain,  in  consequence  of  the  twenty-second  and  twenty* 
third  artides  of  the  union :  and  for  that  purpose  prescribea 
Ih6  oaths,  ftc.  to  be  taken  by  the  electors;  directs  thesiode 
«f  balloting ;  prohibits  thepeers  electing  from  being  attended 
in  an  nnusnal  manner;  and  expressly  provides,  that  no  otYkeat 
matter  shall  be  treated  of  in  that  assembly,  save  only  the  elec- 
tion on  pain  of  incurring  a.pr€Bmunire.  And  by  the  4tli article 
of  the  act  for  effecting  the  union  between  England  and  Ire- 
land, which  we  have  already  stated,^'  provision  is  made  for  the 
election  of  four  spiritual  and  twenty-eight  temporal  lords  to 
sit  and  vote  on  the  part  of  Ireland.  The  Scotch  peers  are 
elected  only  for  one  parliament ;  the  Irish  peers  for  life.  « 

y.  Aepe-      ^*        peculiar  laws  and  customs  of  the  house  of  comr 

S%tniM        relate  principally  to  the  raising  of  taxes,  and  the  elee<- 

of  oonauMis  tiotts  o£  members  to  serve  in  parliament. 

Mtotami.     First,  with  regard  to  taxes;  it  is  the  ancient  indisputable 
privilege  and  right  of  the  house  of  commons,  that  all  grants 

•  Seld.  Baronage,  p.  1.  c.  1.  191.    1  Rushw.  169. 

*  4  Inst.  12.  '  AnU,  p.  97.    See  also  p.  «8. 
"  Lord  Movnlmorrit,  106.  2  id. 
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of  subsidies  or  parliamentary  aids  do  begin  in  their  house, 
and  are  first  bestowed  by  them;^  although  their  grants  are 
not  effectual  to  all  intents  and  purposes,  until  they  have  the  [  169  ] 

assent  of  tlic  other  two  branches  of  the  legishiture.  The 
general  reason,  given  for  this  exclusive  privilege  of  the  house 
of  commons,  is,  that  the  supplies  are  raised  upon  the  body 
of  the  pco])le,  and  therefore  it  is  proper  that  tlu  y  alone 
should  have  the  right  of  taxing  themselves.  'J'his  reason 
would  be  unanswerable,  if  the  commons  taxed  none  but 
themselves :  but  it  is  notorious,  that  a  very  large  share  of 
property  is  in  the  possession  of  the  house  of  lords;  that  this 
property  is  equally  taxable,  and  taxed,  as  the  property  of 
the  commons;  and  therefore  the  commons  not  being  the 
iok  persons  taxed,  this  cannot  be  the  reason  of  their  having 
Che  sole  right  of  raising  and  modelling  the  supf^y.  The 
true  reason,  according  to  Blackstone,  arising  from  the  spirit 
of  our  constitution,  is  this.  The  lords  being  a  permanent 
hereditary  body,  created  at  pleasure  by  the  king,  are  sup- 
posed more  liable  to  be  influenced  by  the  crown,  and  when 
once  influenced  to  continue  so,  than  the  commons,  who  are 
a  temporary  elective  body,  freely  nominated  by  the  people. 
It  would  therefore  be  extremely  dangerous,  to  give  the  lords 
any  power  of  framing  new  taxes  for  the  subject;  it  is  suffi- 
cient that  they  have  a  power  of  rejecting,  if  they  think  the 
commons  too  lavish  or  improvident  in  their  grants*  A  later 
writer  gives  another  reason.  He  treats  it  as  arising  from 
the  commons  regulating  their  conduct  as  to  taxes  by  the 
instructions  of  their  constituents ;  it  was  therefore  a  saving 
of  time  to  originate  measures  of  this  sort  in  that  house.' 
But  so  reasonably  jealous  are  the  commons  of  this  valuable 
privilege,  that  herein  they  will  not  suffer  the  other  house  td 
exert  any  power  but  that  of  rejecting ;  they  will  not  permit 
the  least  iteration  or  amendment  to  be  made  by  the  lords 
to  the  mode  of  taxing  the  people  by  a  money  bill ;  under 
which  appellation  are  included  all  bills,  by  which  money  is 
directed  to  be  raised  upon  the  subject,  for  any  purpose  or  in 
any  shape  whatsoever;  either  for  the  exigencies  of  govern- 
ment, and  collected  from  the  kingdom  in  general,  as  the 
land  tax  ;  or  for  private  benefit,  and  collected  in  any  particu* 
"  4  Inst.  39.  *  MiUer  oo  Gov.  p.  398. 
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lar  district,  as  by  tnziipikes,  parish  rates,  and  the  Kke  i  and 
the  rale  is  now  extended  to  all  hills  for  canals,  paving,  pro* 
vision  for  the  poor,  and  to  levery  bill  in  which  tolls,  rates,  or 
duties  are  ordered  to  be  collected,  and  also  to  all  bills  by 

which  pecuniary  penalties  and  fines  are  imposed  for  of- 
fences, y  Yet  sir  Matthew  Hale*  mentions  one  case,  founded 
on  the  practice  of  parliament  in  the  reign  of  Henry  VI.,* 
wherein  he  thinks  the  lords  may  alter  a  money  bill :  and 
[  170  ]  that  is,  if  the  commons  grant  a  tax,  as  that  of  tonnage  and 
poundage,  for  four  years;  and  the  lords  alter  it  to  a  less 
time,  as  for  two  years ;  here,  he  says,  the  bill  need  not  be 
sent  back  to  the  commons  for  their  concurrence,  but  may 
receive  the  royal  assent  without  fiurther  cerraiony ;  for  the 
alteration  of  the  lords  is  consistent  with  the  grant  of  the 
commons.  But  such  an  experiment  will  hardly  be  repeated 
by  the  lords,  under  the  present  improved  idea  of  the  privi* 
lege  of  the  house  of  commons,  and,  in  any  case  where  a 
money  bill  is  remanded  to  the  commons,  all  amendments  in 
the  mode  of  taxation  are  sure  to  be  rejected. 
As  to  the  Next,  with  regard  to  the  elections  of  knights,  citizens, 
nIembcTs°of  burgcsscs ;  wc  may  observe,  that  herein  consists  the 
commoM."^  exercise  of  the  democratical  part  of  our  constitution :  for  in 
a  democracy  there  can  be  no  exercise  of  sovereignty  but  by 
suffrage,  which  is  the  declaration  of  the  people's  will.  In 
all  democracies  therefore  it  is  of  the  utmost  importance  to 
regulate  by  whom,  and  in  what  manner,  the  sufirages  are  to 
be  given.  And  the  Athenians  were  so  justly  jealous  of  this 
prerogative,  that  a  stranger,  who  interfered  in  the  assemblies 
of  the  people,  was  punished  by  their  laws  with  death :  be* 
cause  such  a  man  was  esteemed  guilty  of  high  treason,  by 
dsurping  those  rights  of  sovereignty,  to  which  he  had  no 
title.  In  England,  where  the  people  do  not  debate  in  a 
collective  body  but  by  representation,  the  exercise  of  this 
sovereignty  consists  in  the  choice  of  representatives.  The 
laws  have  therefore  very  strictly  guarded  against  usurpation 
or  abuse  of  this  power,  by  many  salutary  provisions ;  which 
may  be  reduced  to  these  three  points,  1.  Tlie  quaiiiications 

f  3  Hats.  110.  Me  .the  answer  to  this  caM  bj  Sir 

*  on  parliaments.  65,  66.  Heoeage  Finch.  Com.  Joiim.  ^  Apr* 

•  Year  book,  33  Hen.  VI.  17,  But  1671. 
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oC  lfaeeiecton.  ^  The  quBUficalioin  of  the  elected.  3.  The 
proceedings  at  ekctioiit. 
!•  As  to  the  qiiaUficatioiis  of  the  electors.   The  true  rea-  >  ru^  qu> 

•  ^  ,  li&cations  of 

son  of  requiriqg  any  qaalification»  with  regard  to  property,  the  «toeton. 
in  TOters,  is  to  exekide  Mich  persons  as  are  in  so  mean  a  si- 
tualion  that  they  are  esteemed  to  haye  no  will  of  their  own. 
If  these  persons  had  voles,  they  would  be  tempted  to  dispose 

of  them  under  some  undue  influence  or  other.  This  would 
give  a  great,  an  artful,  or  a  wealthy  man,  a  larger  share  in 
elections  than  is  consistent  with  general  liberty.  If  it  were 
probable  that  every  man  would  give  his  vote  freely  and  with- 
out influence  of  any  kind,  then,  upon  the  true  theory  and  [  171  J 
genuine  principles  of  liberty,  every  member  of  the  commu- 
nity, however  poor,  should  have  a  vote  in  electing  those 
del^^tes,  to  whose  charge  is  committed  the  disposal  of  his 
property  his  liberty,  and  his  life.  But,  since  that  can  hardly 
be  expected  in  persons  of  indigent  fortunes,  or  such  as  are 
under  the  immediate  dominion  of  others,  all  popular  states 
have  been  obliged  to  establish  certain  qualifications;  where- 
by some,  who  are  suspected  to  have  no  will  of  their  own, 
are  excluded  from  voting,  in  order  to  set  other  individuals, 
whose  wills  may  be  supposed  independent,  more  thoroughly 
upon  a  level  with  each  other. 

And  this  constitution  of  suffrages  is  framed  upon  a  wiser  The  ad  van. 
principle,  with  us,  than  either  of  the  methods  of  voting,  by  BriShniode 
centuries  or  by  tribes,  among  the  Romans.  In  the  method  °'"*^* 
by  centuries,  instituted  by  Servius  'I'ullius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  scale  :  in  the 
method  by  tribes,  gradually  introduced  by  the  tribunes  of 
the  people,  numbers  only  were  regarded,  atul  property 
entirely  overlooked.  Hence  the  laws  passed  by  the  former 
method  had  usually  too  great  a  tendency  to  aggrandize  the 
patricians  or  rich  nobles ;  and  those  by  the  latter  had  too 
much  of  a  levelling  principle.  Our  constitution  steers 
between  the  two  extremes.  Only  such  are  entirely  ex- 
cluded, as  can  have  no  will  of  their  own :  there  is  hardly  a 
firee  sgent  to  be  found,  who  is  not  entitled  to  a  vote  in  some 
place  or  other  in  the  kingdom.  Nor  is  comparative  wealth 
or  property,  entirely  disregarded  in  elections ;  for  though 
the  richest  man  has  only  one  vote  at  one  place,  yet,  if  hb 
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property  be  at  all  diffused,  he  has  probably  a  right  to  vote 
aft  more  places  than  one,  and  therefore  has  many  represen- 
tafthree.  "  This»"  said  Blackstone,  is  the  spirit  of  our 
**  constitution :  not  that  I  assert  it  is  in  fact  quite  so  perfect* 
^as  I  have  here  endeavoured  to  describe  it;  for,  if  any 
[  172  ]  alteration  might  be  wished  or  suggested  in  the  present 
frame  of  parliamentSt  it  should  be  in  &vour  of  a  more 
•*  complete  representation  of  the  people." 

And  the  present  generation  has  seen  the  consummation 
of  this  wish,  by  the  successful  iiitiotluction  of  a  measure 
having  this  great  end  in  view ;  I  mean  the  Keform  Act, 
2&S  Wm.  IV.  c.  45,  the  most  important  alteration  per- 
haps ever  made  in  the  constitution.  This  act  must  now  be. 
considered  tlie  chart  by  which  a  true  knowledge  of  the  law 
and  practice  of  the  house  of  commons  is  to  be  acquired, 
and  in  this  portion  of  the  present  chapter,  although  I  think 
it  is  useful,  still  to  show  how  the  law  stood  before  the 
Reform  Act  was  passed,  as  much  of  it  is  still  in  force,  yet 
a  full  reference  must  be  made  to  the  provisions  of  that  act, 
to  see  how  the  law  stands  at  the  present  day. 

But  to  return  to  our  qualifications;  and  first  those  of 
electors  for  knights  of  the  shire.  1.  By  statute  8  Hen.  VI.. 
c.  7,  and  10  Hen.  VI. c.  ft,  (amended  by  14  Geo.  HI.  c  58) 
the  knights  of  the  shire  were  to  be  chosen  of  people,  whereof 
every  man  should  have  freehold  to  the  value  of  forty 
shillings  by  the  year  within  the  county;  which  (by  subse- 
quent statutes)  was  to  be  clear  of  all  charges  and  deductions, 
except  parliamentary  and  parochial  taxes.    The  knights  of 
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*  **  The  candid  and  iDteUigent 
«•  reader  will  apply  tbi»  observation,** 
aaid  Blackstone,  *'  to  many  other  parts 
"  of  the  vork  before  him,  wherein  the 
"  COlUtitiitioilOif  our  laws  and  govern- 

ment  are  represented  as  nearly  ap- 
"  proachingto  perfection  ;  witlioutde* 
"  trending  to  the  invidious  ta»k  of 
"  pointing  outanchdeviaiioiia and  eor«> 
f  mpckms,  ts  lengUi  of  time  and  a 
'*  kooie  state  of  national  morals  have 
"  too  proat  a  tendency  to  produce. 
'*  l  ilt;  incurvatioiisof  practice  are  then 

tiie  most  notorious  when  compared 
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"  with  the  rectitude  of  the  rule;  and 
*'  to  elucidate  the  cloaineHi  of  the 
"  spring,  conveys  the  Btroogeat  satire 
"  on  those  who  havo  polluted  or  dle> 

•*  turbed  it"  The  attentive  reader 
cannot  fdil  here  to  observe,  that  since 
tlie  time  of  Blackstone  there  have  been 
many  improvements  made  in  the  con- 
athaUon,  and  none  greater  duui  th* 
Reform  Act  (3  &  3  W.  IV.  e.  46), 
which  hai  done  so  mvch  to  secare  "  a 
"  more  complete  repreeentation  of  the 
"  people." 
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shires  having  always  been  the  representatives  of  the  land- 
holders, or  landed  interest  of  the  kingdom :  their  electors 
inust  therefore  have  had  estates  in  lands  or  tenementSt 
williin  the  county  represented:  these  estates  must  have 
been  freehold,  that  is,  for  term  of  life  at  least ;  because 
beneficial  leases  for  long  terms  of  years  were  not  in  use  at 
the  maldng  of  these^  statutes,  and  copyholders  were  then 
little  better  than  villeins,  absolutely  dependent  upon  their 
lords :  this  freehold  must  have  been  of  forty  shillings  annttal 
value :  because  that  sum  would  then,  with  proper  industry 
furnish  all  the  necessaries  of  life,  and  render  the  freeholder, 
if  he  pleased,  an  independent  mar).  For  bishop  Fleetwood, 
in  his  Chronicon  Precio.sum,  written  at  the  beginning  of  the 
present  century,  has  fully  proved  forty  shillings  in  the  reign 
of  Henry  Vl.  to  have  been  equal  to  twelve  pounds  per 
annum  in  the  reign  of  queen  Anne ;  and,  as  the  value  of 
money  is  very  considerably  lowered  since  the  bishop  wrote, 
I  think  we  may  fairly  conclude,  from  this  and  other 
circumstances,  that  what  was  equivalent  to  twelve  pounds  in 
his  days  is  equivalent  to  twenty  at  present.  The  other  less 
important  qualifications  of  the  electors  for  counties  in 
England  and  Wales,  before  the  passing  of  the  Reform  Act, 
may  be  collected  from  the  statutes  cited  in  the  margin :  ^ 
which  direct,  fi.  That  no  person  under  twenty-one  years  of 
age,  alien,  idiot,  or  lunatic,  should  be  capable  of  voting 
for  any  member.  This  extended  to  all  sorts  of  members, 
as  well  for  boroughs  as  counties  ;  as  did  also  the  next,  viz, 
S.  That  no  person  convicted  of  perjury,  or  subornation  of 
perjury,  should  be  capable  of  voting  in  any  election.  ^  173  j 
4.  That  no  person  should  vote  in  right  of  any  freehold, 
granted  to  him  fraudulently  to  qualify  him  to  vote.  Frau- 
dulent grants  were  such  as  contain  an  agreement  to  reconvey, 
or  to  defeat  the  estate  granted ;  which  agreements  were 
made  void,  and  the  estate  was  absolutely  vested  in  the  person 
to  whom  it  was  so  granted.  And,  to  guard  the  better 
against  such  frauds,  it  was  farther  provided,  5.  That  every 
voter  should  have  been  in  the  actual  possession,  or  receipt 
of  the  profits,  of  his  freehold  to  his  own  use  for  twelve 

"T&aVV.  III.  c.  25.    10  Ann.      c.  18.  31  Geo.  11.  c.  14.  3Geo.m. 
C.23.   2  Geo.  II.  c.  21.  18  Geo.  II.     c.  24. 
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calendar  months  before ;  except  it  came  to  hiiD  by  d€90tnl» 
marriage,  marriage-settlement,  will,  or  promotion  to  a  bene- 
tice  or  office.  6.  That  no  person  should  vote  in  respect  of 
an  annuity  or  rent-charge,  unless  issuing  out  of  a  freehold 
estate,  and  registered  with  the  clerk  of  the  peace  twelve 
calendar  months  before.  7.  That  in  mortgaged  or  trust 
estates,  the  person  in  possession  under  the  above  mentioned 
restrictions,  should  have  the  vote.  8.  That  only  one  per* 
son  should  be  admitted  to  vote  for  any  one  house  or  tene* 
meiit*  to  prevent  the  i^tti^g  of  freehoids.  9.  That  no 
estate  should  qualify  a  voter,  unless  the  estate  had  been 
flssessed  to  sonne  land  tax  aid^  at  least  twdve  months  before 
the  eleetion*  And  by  statute  SO  Geo.  III.  e.  17,  explained 
%  and  amended  by  30  Geo.  III.  c.  35,  no  person  was  allowed 
to  vote  in  respect  of  any  messuages,  lands,  or  tenements, 
which  had  not  been  assened  to  the  land  tax  for  dx  calendar 
months  next  before  such  election,  either  in  the  name  of  the 
person  claiming  to  vote,  or  of  the  tenant  actually  occupying 
the  same  at  the  time  of  such  assessment  made  ;  and  no 
person  was  allowed  to  vote  in  respect  of  any  messuages,  &c. 
to  which  the  person  so  claiming  to  vote  should  have  become 
entitled  by  descent,  marriage,  marriage-settlement,  devise, 
promotion  to  any  benefice  or  office,  within  twelve  calendar 
months  next  before  such  election,  which  messuages,  &c 
had  not  been  assessed  to  the  land  tax  within  two  years  next 
before  such  election  in  the  name  of  the  person  through 
whom  the  person  claiming  to  vote  should  derive  his  title. 
1.0.  That  no  tenant  by  copy  of  court  roll  should  be  per- 
mitted to  vote  as  a  freeholder.  11.  And  by  statute  22  Geo. 
III.  c.  41,  it  was  enacted,  that  no  oommissioner  or  officer, 
employed  in  managing  ihe  duties  of  excise,  customs,  stamps, 
salt*  windows,  or  houses,  or  revenue  of  the  post-office, 
should  he  capable  of  voting  in  the  election  of  a  member  of 

JJJjj^J^nj^  But  by  the  Reform  Act,  very  considerable  alterations 
BfltemAet.  have  been  made  as  to  the  qualifications  of  electors  for 
knights  of  the  shire.  In  the  first  place,  however,  it  is  to 
be  observed  that  by  that  act,  s.  75,  all  statutes  then  in 
force,  respecting  the  election  of  members  to  serve  in  parlia- 
ment, shall  remain  in  force,  except  so  far  as  any  of  the  said 
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Statutes  are  repealed  by  or  are  inconsistent  with  the  pro- 
visiona  of  tbe  act.  Where  therefore  the  statutes  noirjost 
mentioiiedy  are  not  inconsistent  with  the  following  provi* 
akm^  they  wee  atiU  in  force.  By  a.  18  of  the  &  S  Win. 
IV.  c.  45|  so  person  shall  be  entitled  lo  vote  in  ihe  ekofeion 
of  a  knigfat  of  the  shire^  in  respect  of  any  freehold  lands 
whereof  such  person  nay  be  seised  for  his  own  lifej  or  finr 
the  life  of  another,  except  sueh  person  shall  be  in  the 
actual  occupation  of  such  lands,  or  except  the  same  shall 
have  come  to  such  person  by  marriage,  marrtage^settlement, 
devise,  or  promotion  to  any  benefice  or  ofScc,  or  except 
the  same  shall  be  of  the  clear  yearly  value  of  not  less  than 
lOL  above  all  rents  and  charges  ;  but  nothing  in  the  act  is 
to  prevent  the  person  who  had  the  right  of  voting  at  the 
time  of  passing  the  act  from  retiiining  such  right  for  their 
lives.  By  s.  19,  every  male  person  of  full  age,  and  not 
subject  to  any  legal  incapacity,  who  shall  be  seised  at  law 
or  in  equity  of  any  lands  of  copyhold  or  any  other  tenure^ 
except  freehold,  for  his  own  life  or  for  the  life  of  another, 
or  finr  any  larger  estate  of  the  clear  yearly  value  of  not  less 
than  101,  above  all  rents  and  charges,  shall  be  entitled  to 
vote  in  the  election  of  a  knight  of  the  ahire.  By  s.  90, 
every  male  person  of  frdl  age,  and  not  subject  to  any  legal 
incapacity,  who  shall  be  entitled  either  as  lessee  or  assignee 
to  any  landa  or  tenements,  whether  of  freehold,  or  of  any 
other  tenure  whatever,  for  the  unexpired  residue  of  any 
term  of  not  less  than  sixty  years,  ot"  the  clear  yearly  value 
of  not  less  than  10/.  over  and  above  all  rents  and  charges, 
or  for  the  unexpired  residue  of  any  term  originally  created 
for  a  period  of  not  less  than  twenty  years,  of  the  clear 
yearly  value  of  not  less  than  50/.  above  ail  rents  and 
charges,  or  who  shall  occupy  as  tenant  any  lands  or  tene- 
ments for  which  he  shall  be  liable  to  a  yearly  rent  of  not 
lesa  than  50L,  shall  he  entitled  to  vote  for  knights  of  the 
shure;  but  no  person  being  only  a  sub-lessee,  or  the 
asugnee  of  any  under-lease,  shall  have  a  right  to  rote  In 
respect  of  any  such  term  of  fifty  years,  or  twenty  years, 
unless  he  shall  be  in  the  actual  occupation  of  the  premises. 
By  s.  SI,  no  public  or  parlumentary  tax,  nor  any  church 
rate,  county  rate,  or  parochial  rate,  shall  be  deemed  to  be 
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any  charge  within  the  meaning  of  the  act.  By  s.  22, 
county  voters  need  not  be  assessed  to  the  land  tax.  By 
s.  2.'},  no  person  is  to  have  any  vote  for  a  knight  of  the 
shire,  by  reason  of  any  trust  estate  or  niortcratTc,  unless  in 
the  actual  possession  of  the  rents  nnd  jirohts ;  but  the 
mortgagor,  or  cestui  que  trust  in  possession  shall  vote  for 
Uie  estate,  notwihtstanding  such  mortgage  or  trust.  By 
8.  26,  no  person  is  to  vote  for  a  county  in  respect  of  a* 
fteehold  house,  &c*,  occupied  by  himself,  which  would 
confer  a  vote  for  a  borough.  By  s.  25,  no  person  is  to 
vote  for  a  county  m  respect  of  copyholds  and  leaseholds 
which  would  confer  a  vote  for  a  borough ;  and  further  by 
8. 186,  no  person  shall  be  entitled  to  vote  for  a  knight  of  the 
shire,  unless  he  shall  have  been  duly  registered ;  and  no 
person  shall  be  registered  unless  he  shall  have  been  in  the 
actual  possession  of  the  house,  or  in  the  receipt  of  the 
rents  and  profits  thereof  for  his  own  use,  for  six  calendar 
months  at  least  next  previous  to  the  last  day  of  July  in 
such  year ;  except  where  the  property  shall  have  come  to 
such  person  by  descent,  marriage,  devise,  or  promotion  to 
any  benefice.  Thus  much  for  the  electors  in  counties. 
SSf^fS^  As  for  the  electors  of  citizens  and  burgesses,  these  are 
zc"  ?.fd"'  supposed  to  be  the  mercantile  part  or  trading  interest  of 
this  kingdom.  But  as  trade  is  of  a  fluctuating  nature,  and 
seldom  long  fixed  in  a  place,  it  was  formerly  left  to  the 
[  174  ]  crown  to  snmmon,  pro  re  nata,  the  most  flourishing  towns 
to  send  representatiyes  to  parliament.  So  that  as  towns 
increased  in  trade,  and  grew  populous,  they  were  admitted 
to  a  share  in  the  legislature.  But  the  misfortune  was,  that 
the  deserted  boroughs  continued  to  be  summoned,  as  well 
as  those  to  whom  their  trade  and  inhabitants  were  trans- 
ferred ;  except  a  few  which  petitioned  to  be  eased  of  the 
expense,  then  usual,  of  maintaining  their  members :  four 
shillings  a  day  being  allowed  for  a  knight  of  the  shire,  and 
two  shillings  for  a  citizen  or  burgess  :  which  was  the  rate  of 
w^ages  established  in  the  reign  of  Edward  11 1. *^  Hence  the 
members  for  boroughs,  until  the  Reform  Act,  bore  above  a 
quadruple  proportion  to  those  for  counties,  and  the  number 
of  parliament  men  increased  since  Fortescue's  time,  in  the 
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reign  of  Henry  the  sixth,  from  300  to  upwards  of  500, 
exclusive  of  those  for  Scotland  and  Ireland.  The  univer- 
sities were  in  general  not  empowered  to  send  burgesses  to 
parliament;  though  once,  in  28  Edw.  I.  when  a  parliament 
was  summoned  to  consider  of  the  king's  right  to  Scotland, 
there  were  issued  writs,  which  required  the  university  of 
Oxford  to  send  up  four  or  five,  and  that  of  Cambridge  two 
or  three,  of  their  most  discreet  and  learned  lawyers  for  that 
purpose.^  But  it  was  king  James  the  first,  who  indulged 
them  with  the  permanent  privilege  to  send  constantly  two 
of  their  own  body :  to  aatve  for  those  students  who^  tiiough 
uaefiil  members  of  the  community,  were  neither  concerned 
in  the  landed  nor  the  trading  interest ;  and  to  protect  in  the 
legislature  the  rights  of  the  republic  of  letters*  And  by  the 
Reform  Act,  s.  78,  the  right  of  returning  members  by  these 
universities  is  expressly  continued.  The  right  of  election  in 
boroughs  is  various,  depending  entirely  on  the  several  char- 
ters, customs,  and  constitution  of  the  respective  places,  which 
has  occasioned  infinite  disputes  ;  though  by  statute  2  Geo. II. 
c.  24,  it  was  enacted  that  the  right  of  voting  for  the  future 
should  be  allowed  according  to  the  last  determination  of  the 
house  of  commons  concerning  it.  And  by  statute  3  Geo. 
III.  c  15,  no  freeman  of  any  city  or  borough  (other  than 
such  as  claim  by  birth,  marriage,  or  servitude)  was  to  be 
entitled  to  vote  therein,  unless  he  hath  been  admitted  to 
his  freedom  twelve  calendar  months  before.  And  by 
statute  26  Geo.  III.  c  100,  no  person  was  admitted  to  vote 
at  any  election  of  members  for  any  city  or  borough  within 
EngLind  and  Wales,  as  an  inhabitant  paying  scot  and  loty 
or  as  an  inhabitant  householder,  housekeeper,  and  potwaller^ 
legally  settled;  or  as  an  inhabitant  householder,  house- 
keeper, and  potwaller;  or  as  an  inhabitant  householder 
resident;  oi  as  an  inhabitant  of  such  city  or  borough  (other 
than  such  as  claim  by  descent,  devise,  marriage,  or  mar- 
riage-settlement, or  promotion  to  any  office  or  benefice,  or 
under  any  other  description  than  inhabitants  paying  scot 
and  lot,  or  inhabitants  in  the  manner  above  described) 
unless  he  should  have  been  actually  and  botid  Jide  an  inhabi- 
tant as  above,  six  calendar  months  previous  io  the  day  of 

*  Piynne  puL  writs.  1. 346. 
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the  election,  at  which  he  should  tender  his  vote  ;  and  if  any 
person  should  vote  at  any  such  election  contrary  to  the  said 
act,  his  vote  should  be  null  and  void,  and  he  should  forfeit 
20L  to  any  person  who  should  sue  for  the  same,  to  be  re- 
>  covered  by  action  of  debt  in  any  of  the  courts  at  West- 
nunater;  in  which  action  the  proof  of  inhabitancy  ahould 
lie  upon  the  person  sued. 

The  aheratioiM,  however^  made  by  tlie  Reform  Act  aa  to 
MiH!  the-  repteaentation  <^  borongha  are  efen  greater  than  thoae 
made  aa  to  eonntiea.  In  the  first  plaoe,  the  deserted  bo- 
rongha were  dther  wholly  or  partially  disfranchised.  By 
s.  1|  and  schedule  A.  to  which  it  referred,  fifly-«x  decayed 
boroughs  ceased,  after  the  passing  of  this  act,  to  return 
members  to  parliament;  and  by  s.  2,  and  schedule  B.  to 
which  it  referred,  thirty  other  small  boroughs,  which  before 
the  act  returned  two  members,  now  send  only  one.  The 
number  of  representatives  thus  gained  was  given,  in  a 
great  part,  to  other  boroughs  (forty-three  new  boroughs 
being  created)  having  a  larger  population  (ss.  8  &  4,) 
twenty-two  of  which  were  to  return  two  members,  and 
twenty-one  one  member  each;  but  the  proportion  for  tlie 
counties  was  also  much  increased,  Yorkshire  gaining  two, 
and  thus  returning  six  members  instead  of  four  (s«  1^.} ;  the 
county  of  Lincoln  gaming  two,  and  thua  retivning  four 
members  instead  of  two  (s.  13.) ;  twenty^^w  other  counties 
being  divided  into  two  divisions,  each  division  returning  two 
members  each,  instead  of  two  members  for  iihe  whole  county 
(s.  14^  and  schedule  P.);  seven  other  coundes  retuming 
three  instead  of  two  members  (s.  1 5.  and  schedule  F.  2.) ; 
and  three  otliers  returning  two  instead  of  one  member 
(s.  15) ;  besides  many  minor  alterations.  The  whole  num- 
ber of  members  to  be  returned  for  England  was  also  reduced 
from  513  to  500;  but  the  number  to  be  returned  for  Scot- 
land and  Ireland  was  increased,'  making  in  the  whole  the 
same  number  of  representatives  as  before  the  passiiig  of  the 
Reform  Act. 

But  these  extensive  alterations  were  by  no  means  all  that 
vras  done  affecting  the  representation  of  boroughs  in  parlia- 
ment   The  qualification  of  the  electors  waa  greatiy  ex- 

*  SMaMte,  p.  154. 
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tended.  By  s.  27,  efery  nude  penon  not  ottl^ect  to  WKf 
legal  incapacity,  who  shall  oocnpy^  as  owner  or  tenant,  any 
hoon  or  builduig*  either  separately  or  joindy  with  any  land* 
within  a  bofoiigh,  of  the  dear  yearly  Talue  of  not  less  diao 
102.  shallt  if  duly  Rfgistered»  he  entitled  t6  vote  for  a  uMin- 
her  ftr  such  honmgh ;  hot  no  occupier  is  to  vote  unlets 
rated  to  the  poor  rate;  and  all  the  poor's  rates  and  assessed 
taaes  payahle  ftom  him  in  respect  of  such  premises  pre- 
viously to  the  6th  of  April  shall  be  paid  on  or  before 
the  20th  of  July  in  each  year;  and  residence  for  six  months 
previous  to  the  1st  day  of  July  in  each  year  is  also  required. 
By  s.  29  joint  occupiers  may  vote,  in  case  the  clear  yearly 
value  shall  be  of  an  amount  which,  when  divided  by  the 
number  of  such  occupiers,  shall  give  a  sum  not  less  than 
lOJL  for  every  occupier.  By  a.  30,  occupiers  may  also 
demand  to  be  rated.  By  s.  3^,  freemen  of  boroughs  are 
entitled  to  vote,  provided  they  shall  be  registered  and  have 
been  resident  within  the  borough  six  ealendar  months  pre* 
vioiis  to  the  last  digr  of  Jidy  in  each  year,  hot  not  ollierwiae ; 
and  freemen  created  since  the  1st  of  Match,  1881,  are  ex- 
duded.  By  s.  88,  every  person  having  a  right  to  vote  at 
die  tine  of  passii^  this  act  in  virtue  of  any  other  quali« 
fication,  shall  retain  such  right  of  voting  so  long  as  he  shall 
be  qualified  as  an  elector,  according  to  the  usages  and  cus- 
toms of  the  city  or  borough  for  which  he  claims  to  vote, 
provided  he  is  registered  and  resident.  But  by  s.  36,  no 
person  shall  be  entitled  to  be  registered  who  shall,  within 
twelve  calendar  months  next  previous  to  the  last  day  of 
J  uly  in  any  year,  have  received  parochial  relief. 

But  means  were  also  taken  by  the  Befonn  Act  to  establish  A^registwor 
a  register  of  voters,  both  for  counties  and  boroughs,  for  bushadty^ 
which  no  provision  at  all  was  made  by  the  former  acts,  and  Act. 
wliich  is  a  very  great  improvement  in  the  law  on  this  sub^ 
jeet   It  will  be  well  to  give  a  pretty  foil  account  of  tliis 
important  change. 

Andt  firtit  as  to  emmiiet.   On  the  JSOth  of  June  in  every  Mode  in 
year  the  overseers  of  the  parish  are  tO'  fix  upon  all-  the  prep^ed** 
church  and  chapel  doors  in  their  parish,  or,  if  there  be  no  i."fg?2ou?- 
church  or  chapel  in  the  parish,  then  in  some  public  conspi-**** 
cuous  place,  a  notice  to  all  persons  claiming  to  vote  for  the 
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county  or  division  in  respect  of  lands  or  tenements  situate 
wholly  or  in  part  within  their  parish  or  township,  requiring 
them  to  send,  on  or  before  the  ^Oth  of  July,  to  them, 
the  overseers,  a  notice  of  their  claim  as  such  voters  (s.  37), 
They  are  then  to  make  out,  on  or  before  the  last  day  of 
July^  an  alphabetical  list  of  all  persons  claiming  to  vote  for 
the  members  or  member  of  the  county  in  which  their  parish 
or  township  lies,  in  respect  of  lands  or  tenements  situate 
within  siioh  parish  or  township  (s.  38).  The  claim  to  vote 
must  be  tent  in  to  the  overseen  on  or  before  the  20th 
of  July,  in  order  to  entitle  voters  to  be  described  on  the  list 
for  such  year.  It  must  be  accompanied  with  die  paymeat 
of  one  shilling  to  the  overseers  (s«  56).  And  in  every  sac*' 
ceeding  year  a  firesh  list,  containing  the  names  of  all  voters 
previously  described  on  the  register^  and  also  the  names  of 
all  persons  sending  in  their  claim,  are  to  be  inscribed  on  the 
fresh  list  (s.  38).  Persons  having  once  sent  in  their  claim 
to  the  overseers,  and  being  inscribed  on  the  register,  are 
not  required  to  send  in  such  notice  of  their  claim  in  any  en- 
suing year,  provided  they  retain  the  same  qualification,  and 
continue  in  the  same  place  of  abode  described  in  the  former 
register  (s.  37).  The  overseers  are  then  to  write  at  full 
length,  in  every  such  list,  the  christian  and  surname  of 
every  person,  his  place  of  abode,  the  nature  of  his  qualifi- 
cadon,  and  the  local  and  other  description  of  his  lands  and 
tenements,  as  the  same  are  respectively  set  forth  in  hie 
claim  to  vote  (s.  38).  If  they  have  reasonable  cause  u>  be> 
lieve  that  any  person  churning  to  vote,  or  whose  name 
is  already  on  the  register,  is  not  entitled  to  vote,  they  may 
add  the  words  oljected  to  **  opposite  the  name  of  every 
such  person,  on  the  margin  of  the  list  (s.  8S),  They  are 
then  to  sign  the  list  when  made  out ;  to  have  a  sufficient 
number  oi  copies  written  or  printed ;  to  fix  copies  on  the 
church  and  chapel  doors  in  their  parish,  or,  if  there  be  no 
church  or  chapel  in  the  parish,  in  some  public  conspicuous 
place,  on  the  two  Sundays  next  after  the  list  shall  have  been 
made.  They  are  also  to  keep  a  true  copy  of  the  list,  to  be 
inspected  by  any  person  without  payment  of  any  fee,  at  all 
reasonable  hours,  during  the  two  first  weeks  afler  the  list 
shall  have  been  made  (s.  38).   The  lists    the  voters,  and- 
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of  those  objected  to,  are  then  to  be  forwarded  to  the  clerks 
of  the  peace,  who  shall  transmit  the  same  to  the  barrister  SfSSf 
appointed  under  the  act  to  revise  the  lists,  (s.  40).  The  bar- 
rister is  to  be  appointed,  if  for  Middienx,  by  the  Chief 
Justice  of  the  King's  Bench,  and,  for  every  other  county, 
by  the  senior  judge  for  the  time  being  in  the  commission  of 
assize  ;  and  such  barrister  shall  give  public  notice  that  he 
will  make  a  olrctiit  of  the  county,  and  of  the  timet  and 
phoes  at  which  he  will  hold  courts  for  the  purpose  of 
revisiDg  the  lists,  such  times  being  between  the  15th  of 
September  and  the  25th  of  October,  v  The  clerk  of  the 
peace  shall  at  such  court  produce  the  several  lists  of  voters, 
and  the  overseers  shall  attend  the  court,  and  deliver  to  the 
barrister  a  copy  of  the  list  of  the  persons  objected  to,  and 
shall  answer  upon  oath  all  questions  which  the  barrister 
may  put.  The  barrister  shall  retain  on  the  lists  of  voters 
the  names  of  all  })ersons  to  whom  no  objection  shall  have 
been  made  by  the  overseers,  and  of  every  person  objected  to 
by  third  persons,  if  they  shall  not  appear  in  support  of  their 
objection,  but  when  the  objection  is  supported,  the  barrister 
shall  inquire  into  its  validity,  and  if  it  shall  be  proved  to  his 
satisfaction,  the  barrister  shall  expunge  the  name  from  the 
list,  as  also  the  names  of  persons  who  are  dead,  and  rectify 
mistakes  and  supply  omissions,  (s.  4^).  By  s.  43,  the  bar- 
rister shall  have  power  to  insert  in  the  county  lists  the 
names  of  claimants  omitted  by  the  overseers,  on  proof 
of  claim  and  qualification. 

Secondly,  as  to  Borough»,'^The  overseers  are  to  make «. 
out  on  or  before  the  31st  of  July  in  each  year,  an  alphabeti- 
cal  list  of  all  persons  entitled  to  vote  for  the  city  or  borough 
in  which  their  parish  or  township  is  situate,  in  respect  of 
the  occupation  of  any  premises  of  the  yearly  value  of  10/. 
(s.  41),  .'ind  to  make  another  alphabetical  list  of  all  other  per- 
sons (except  freemen)  entitled  to  vote  for  the  city  or  borough 
in  which  their  parish  or  township  is  situate,  in  virtue  of  any 
right  whatsoever  other  than  that  arising  from  the  occupa- 

•  In  tlie  year  1886,  the  revinoii  of    vember,  ander  tte  ital.  6  &  7  W.  IV. 
irotera  was  mide  between  tlie  15tb  day     e.  101. 
eT  October  and  the  86th  dey  ofNo- 
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tion  of  any  premises  of  the  yearly  value  of  \0l. ;  and  to 
write  in  such  lists  the  christian  and  surnames  of  every 
person  at  full  length,  together  with  the  Uftture  of  his  qualifi- 
cation, (s.  44).   And  where  any  person  is  entitled  to  vote 
otherwise  than  in  reapect  of  property,  the  overseers  are  to 
specify  the  street  or  lane,  or  someL  other  description  of  such 
voter's  abode.   The  overseers  are  to  sign  both  these  lists» 
to  have  a  sufficient  number  of  copies  of  them  printed,  and 
to  fix  them  on  or  near  all  the  church  and  chapel  doors  in 
the  parish  or  township,  or  in  some  public  conspicuous  place» 
on  the  two  Sundays  next  after  such  lists  shall  have  been 
made.    They  are  also  to  keep  true  copies  of  such  lists  to 
be  inspected  by  any  person  without  payment  of  fee,  at  all 
reasonable  hours,  during  the  two  first  weeks  after  such  lists 
shall  have  been  made,  (s.  44).    The  notice  to  be  given  by 
the  overseers  to  voters  for  counties,  and  the  notice  of  such 
claims  required  by  the  overseers,  are  neither  of  them  re- 
quired by  that  part  of  the  act  which  refers  to  the  registra- 
tion of  voters  for  cities  and  boroughs  ;  but  if  any  voter  is 
omitted  in  the  overseer's  list,  and  claims  to  have  his  name 
inserted  as  entitled  under  this  act,  on  the  31st  of  July  last 
preceding*  he  is-  to  give,  on  or  before  the  £5th  of  Augmt  in 
each  year,  a  notice  in  writing  to  the  overseers  of  the  parish 
or  township  in  respect  of  which  he  claims  to  vote.  Any 
person  whose  name  is  on  the  list  may  object  to  the  name  of 
any  other  person  as  not  entitled  to  vote.   Such  objection 
must  be  in  writing  and  sent  to  the  overseers  on  or  before 
the  2Dl\i  of  August  in  each  year,  (s.  47).    Overseers  are  to 
make  out  a  list  of  persons  so  claiming  to  vote,  and  a  list  of 
persons  objected  to,  (s.  47).    They  are  to  fix  these  lists  on 
the  doors  of  all  churches  and  chapels,  and  if  there  be  no 
churches  or  chapels,  in  some  public  and  conspicuous  place 
on  tlie  two  Sundays  next  preceding  tlie  Idth  of  September 
in  each  year,  (a.  47).    They  are  to  keep  a  (^py  of  such  lists 
to  be -inspected  without  fee  by  any  person,  and  to  provide 
copies  for  sale  on^  payment  of  o|ie  shilling  each,  (s.  47}« 
They  are  to  attend  at  the  first  court  of  the  barrister  ap- 
pointed to  revise  the  list  of  voters,  and  to  produce  their 
lists  before  him,  and  a  copy  of  the  list  of  persons  claimii^ 
and  objected  to,  and  to  answer  upon  oath  any  question  put 
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to  them  by  such  barrister  on  mattm  connected  therewith^ 
(s.  50).  The  ezpences  of  overseers  are  to  be  defrayed  as  is 
mentioned  in  s.  56.  The  duty  of  registering  freemen  in 
cities  and  boroughs  is  imposed  on  the  town-clerk;  or  if 
there  be  no  town-clerk,  or  he  be  dead  or  incapable  of  acting, 
on  the  person  executing  duties  similar  to  those  of  the  town- 
clerk;  or  if  there  be  no  such  person,  on  the  chief  civil 
officer  of  the  place,  (s.  46).  The  officer  is  to  make  a  list  of 
such  freemen  on  or  before  the  31st  of  July  in  every  year,  to 
fix  a  copy  of  such  list  on  the  door  of  the  town-iiall,  or  in 
some  conspicuous  situation,  two  Sundays  next  after  such 
list  shall  have  been  made,  and  to  keep  a  copy,  to  be  pe* 
rused  without  fee  at  all  reasonable  hours  during  the  two 
first  weeks  after  the  making  of  such  list,  (s.  46).  Any  free- 
man omitted  in  the  list  and  claiming  to  be  inserted,  is  to 
give  notice  In  writing  to  the  town-deric  on  or  before  the 
S5th  of  August  in  every  year,  (s.  47):  and  any  person  in- 
serted in  the  list  of  fireemen,  may  olgect  to  any  other  person 
as  not  entitled,  by  giving  a  notice  in  writing :  and  the  town- 
deik  Is  to  make  a  list  of  all  persons  so  claiming,  and  ano- 
ther of  the  persons  so  objected  to ;  and  shall  fix  copies  of 
such  lists  on  the  door  of  the  town-hall  or  in  some  conspi- 
cuous public  place  two  Sundays  next  before  the  15th  of 
September  in  each  year,  (s.  47).  And  the  town-clerk  is  to  , 
keep  a  copy  of  such  lists  for  perusal  at  all  reasonable  hours, 
without  fee,  for  ten  days  before  the  15th  of  September  in 
each  year,  and  is  to  provide  copies  for  sale  on  payment  of 
one  shilling  each,  (s.  47).  The  town-clerk  is  to  attend  the 
first  court  of  the  revising-barrister  to  produce  like  lists  of 
freemen^  and  copies  of  the  lists  of  all  persons  claiming  and 
objected  to,  and  is  to  answer  upon  oath  any  question  put  to 
him  by  die  barrister  respecting  matters  connected  therewith, 
(s.  50). 

By  s*  40,  the  barristers  are  to  be  appointed  in  the  same  amiiioBaf 
manner  as  for  counties,  to  revise  the  respective  lists  of  voters 

for  the  cities  and  boroughs  ;  and  he  is  to  proceed  as  before 
described  respecting  counties,  (s.  50).  To  assist  in  making 
out  the  lists,  overseers  may  inspect  tax  assessments  and 
rate-books,  (s.  51).  And  the  barrister  has  power  to  adjourn 
the  court,  to  administer  oaths,  and  finally  to  determine  and 
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•etde  all  ob|eetion8,  and  settle  and  sign  the  lists  in  open 
eoort,  (s.  SS^i  and  the  judges  may  appoint  additional  bar- 
risters in  ease  of  need»  (s.  53).  When  the  lists  shall  have 
been  so  signed,  If  of  county  voters,  they  shall  be  transmitted 
to  the  clerk  of  the  peace  ;  if  of  borough  yoters,  to  the  re* 
turning  officer,  who  shall  keep  them  among  the  records  of 
the  sessions,  and  cause  them  to  be  copied  into  books  and 
numbered ;  and  such  books  shall  form  the  register  of  the 
electors,  (s.  54) :  and  copies  of  the  lists  and  of  the  registers 
are  to  bp  printed  and  sold  for  ;i  reasonable  price  to  ail  per- 
sons a])plying  for  them,  (s.  55). 

By  s.  56,  the  expences  of  the  overseers  and  derk  of  the 
peace  are  to  be  defrayed  by  the  payment  of  one  shilling  to 
such  overseer  by  every  person  giving  notice  of  his  claim  as 
an  elector  for  a  county,  and  every  elector  for  a  city  or 
borough  shall  pay  one  shilling  annnallyi  which  shall  re*, 
spectively  form  a  fund  firom  which  the  expenses  shall  be 
delrayed.  By  s.  57,  every  barrister  shall  be  paid  by  govern- 
ment at  the  rate  of  five  guineas  a^^ay,  when  he  shall  be 
employed,  over  and  above  his  traveling  expences.  The 
correctness  of  the  register  may  be  impeached  before  a  com- 
mittee of  the  house  of  commons,  by  any  person  complaining 
by  petition  of  an  undue  return  of  any  member,  (&.  60).  And 
any  barrister  or  overseer  who  shall  wilfully  disobey  the 
provisions  of  this  act  is  liable  to  be  sued  for  500/.  (s.  76). 

By  a  very  recent  statute,  \  8c2  Vict.  c.  35,  no  stamp  duty 
is  to  be  chargeable  on  the  admission  of  freemen  in  citiee 
and  boroughs. 

There  are  some  further  statutory  disqualifications  from 
voting  which  should  be  mentioned,  and  which  are  equally 
applicable  to  voting  for  boroughs  as  counties.  Thus  no 
justice,  receiver,  or  constable  employed  in  the  police  fotcef^ 
or  any  who  receive  remuneration  at  elections  as  counsel, 
agent,  or  in  any  other  capacity,*  or  persons  farming  or  col- 
lecting any  public  revenue,  i  are  entitled  to  vote. 
[  175  ]  2.  Next,  as  to  the  qualiiicalions  of  persons  to  be  elected 
2.  The  qua-  members  of  the  house  of  commons.    Some  of  these  depend 

lifications  of 

uie  elected,  ypon  the  law  and  custom  of  parliaments,  declared  by  the 


OUier  riis- 
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*  10  Geo.  IV.  c.  44  &  46. 
>  7  &  8  Geo.  IV.  c.  37, s.]. 


3  27  Geo.  III.  c.  26,  s.  IS.  61 
Geo.m.c.84. 
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boaae  of  oomnions;'^  others  upon  oerUin  statates*  And 
Iron  these  it  appears,  1.  That  they  must  not  be  aliens 
bonHy'  minors,"^  outlaws,  or  persons  convicted  of  bribery  or 
treating**^  SL  That  they  must  not  be  any  of  the  twelve 
jndges,<>  because  they  sit  in  the  lords'  house ;  nor  of  the 
elergy,P  by  an  express  enactment ;  nor  persons  attainted  of 
treason  or  felony, *i  for  they  are  unfit  to  sit  any  where. 
S.  That  sheriffs  of  counties,  and  mayors  and  bailiffs  of 
boroughs,  are  not  eligible  in  ti.eir  respective  jurisdictions, 
as  being  returning  officers  but  that  sheriffs  of  one  county 
are  eligible  to  be  knights  of  another.**  4.  That,  in  strict- 
ness, all  members  ought  to  have  been  inhabitants  of  the 
places  for  which  they  are  chosen:^  but  this,  having  been 
long  disregarded,  was  at  length  entirely  repealed  by  statute 
14  Geo*  III.  c  58.  5*  That  no  persons  ooncemed  in  the 
management  of  any  duties  or  taxes  created  since  169S, 
except  the  commissioners  c£  the  treasury,*  nor  any  of  the 
o^ers  following,^  (via,  commissioners  of  prizes,  transports, 
sick  and  wounded,  wine  licences,  navy,  and  victualling ;  [  176  ] 
secretams  or  receivers  of  prizes;  comptrollers  of  the  army 
accounts ;  agents  for  regiments ;  governors  of  plantations 
and  their  deputies;  officers  of  Minorca  or  Gribraltar; 
officers  of  the  excise  and  customs ;  clerks  or  deputies  in  the 
several  offices  of  the  treasury,  exchequer,  navy,  victualling, 
admiralty,  pay  of  the  army  or  navy,  secretaries  of  state,  salt, 
stamps,  appeals,  wine  licences,  hackney  coaches,  hawkers 
and  pedlars)  nor  any  persons  that  iiold  any  new  office  under 
the  crown  created  since  1705,^  are  capable  of  being  elected 
or  sitting  as  members.  6.  That  no  person  who  shall  di- 
rectly or  indirectly,  by  himself  or  by  any  other  to  his  use, 

*  4Ittit47,4e.  »  Bfai.  leSOw      4.   15  Jim.  17 
I  Sire  pag.  1(7.  Nov.  1685.    Hal.  of  pari.  114. 

°  Ihtd.  *  4  Inst.  4R.    Whitelocke  of  pfttl. 

■  49  (Jeo.  III.  c.  118.  ch.  99,  100,  101. 

*  Com.  Joum.  9  Nov.  1606.  *■  Sut.  1  Hen.  V.  c.  1.    23  Hen. 
»  Com.  Jmirn.  18  Oct.  1668.  8     VI.  c  16. 

Feb.  1630.   17Jtn.  1661.  41  Cto.  •  Slat  66i6  W.  c.7. 

III. C. 63.  '  Stai.  1       12  W.  III.  c.  2,  13 

^  Com.  Joum.  31  Jao.  1680.   4  &  13  W.  III.  c.  10.  6  Aaa.  c.  1, 

lut.  47.  15  Geo.  II.  c.  22. 

*  Bro.  Ahr,  t.  parliament.  7.  Ck>iu.  *  Slat,  (j  Auo.  7. 
Joarn.  35  Juot,  1604.  14  Apr.  1614. 
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hold  any  contract  made  with  the  commia«onerB  of  the 
treaMiry^  nayy,  or  ▼Ictualltng-offioe,  or  the  maatei^fpeneral 
or  board  of  ordnance,  or  any  other  person,  for,  or  on  account 
of  the  public  service  j  or  shall,  in  pursuance  of  any  such 
contract,  fiirnish  any  money  to  be  remitted  abroad,  or  any 
wares  or  merchandise  to  be  used  in  the  service irf  the  public, 
shall  be  eapid>]e  of  being  elected  or  sitting  or  voting  in  the 
house  of  commons,  during  the  time  that  he  shall  hold  such 
contract.^^  7.  'Vhiii  no  person  having  a  pension  under  the 
crown  during  pleasure,  or  for  any  term  of  years,  is  capable 
of  being  elected  or  sitting.*  8.  That  if  any  member  accepts 
an  office  under  the  crown,  except  an  officer  in  the  army  or 
navy  accepting  a  new  commission,  his  seat  is  void ;  but  such 
member  is  capable  of  being  re-elected.^  9.  That  all  knights 
of  the  shire  shall  be  actual  knights,  or  such  notable  esquires 
and  gentlemen  as  have  estates  sufiicient  to  be  knights,  and 
by  no  means  of  the  d^ree  of  yeomen."  This  was  attempted 
to  be  reduced  to  a  still  greater  certainty,  by  ordaining, 
10.  That  every  knight  of  a  shire  shall  have  a  clear  estate 
of  freehold  or  copyhold  to  the  value  of  six  hundred  pounds 
per  uMiMim,  and  every  citiaen  and  burgess  to  the  v«lue  of 
three  hundred  pounds :  except  the  eldest  sons  of  peers,  and 
of  persons  qualified  to  be  knights  of  shires,  and  except  the 
members  for  the  two  universities:*  which  somewhat  ba- 
lanced the  ascendant  which  the  boroughs  had  gained  over 
the  counties,  by  obliging  the  trading  interest  to  make  choice 
of  landed  men  :  and  of  this  qualification  the  member  had 
to  make  oath,  and  give  in  the  particulars  in  writing,  at  the 
time  of  his  taking  his  seat.^  But  it  having  been  found  that 
thia  rule  being  inapplicable  to  the  present  times,  was  fire^ 
quently  evaded,  the  statutes  enacting  it  have  been  very  re- 
cently repealed  by  an  act^  of  the  present  queen,  and  now 
a  person  shall  be  capable  of  being  elected  for  any  county 
in  England  or  Ireland,  if  he  shall  be  seised  or  entided  to  a 
dear  estate,  whether  real  or  personal,  to  the  value  of  six 
hundred  pounds  per  annum,  and  a  person  shall  be  capable 


*  20  (ieo.  3,  c.  45. 

*  St.it.  t)  Aun.  c.  7.  lGeO,I.C.^. 

*  Stal.  6  Aun.  c.  7. 

*  Sui.23U«D.  VI,  c.  1&. 


•  Stat.  9  Ann.c.5. 
Stal.  33  Geo.  11.  c.  'ZO. 

*  1  &  2  VicL  48. 
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of  being  elected  for  any  borough  in  England  or  Irelandi  if 
he  ihall  be  teited  or  entitled  to  a  clear  estate,  whether  real 
or  personal,  to  the  value  of  three  hundred  pounds  per  annum, 
(exeept  members  for  the  universities  of  Oxford,  Cambridge, 
and  Trinity  College  Dublin,  the  eldest  sons  of  peers  and  of 
persons  qualified  to  be  knights  of  tlic  shire,  who  need  no 
qualification ;)  but  of  this  qualification  tlie  member  must  make 
a  solemn  declaration  at  the  time  of  his  election  if  required, 
and  also  at  the  time  of  taking  his  seat,  and  must  also  deliver 
a  statement  of  his  qualification.  Subject  however  to  these  [  177  ] 
standing  restrictions  and  disqualifications,  every  subject  of 
the  realm  is  eligible  of  common  right:  though  there  are 
instances,  wherein  persons  in  particular  circumstances  have 
forfeited  that  common  right,  and  have  been  declared  in- 
eligible/er  thai  parUameiti  by  a  vote  of  the  house  of  com* 
mons,®  or  fir  mr  by  an  act  of  the  legislature.^  But  it  was 
an  unconstitntional  prohibition,  which  was  grounded  on  an 
ordinance  of  the  house  of  hrdi,*  and  inserted  in  the  kind's 
writs,  for  the  parliament  holden  at  Coventry,  6  Hen.  IV., 
that  no  apprentice  or  other  man  of  the  law  should  be  elected 
a  knight  of  the  shire  therein:^  in  return  for  which,  our  law 
books  and  historians  Iiave  branded  this  parhament  witli  the 
name  of  parliamentum  indoctum,  or  the  lack-learning^  par- 
liament ;  and  sir  Edward  Coke  observes  with  some  spleen,^ 
that  there  was  never  a  good  law  made  thereat. 

3.  The  third  point,  regarding  elections,  is  the  method 
of  prooeediqg  therein.  This  is  also  regulated  by  the  law 
of  parliament,  and  the  several  statutes  referred  to  in  the 
margin;^  all  which  1  shall  blend  together,  and  extract  out 
of  them  a  summary  account  of  the  method  of  proceeding  to 
electioiis. 

■  See  peg.  158. 

*  8ltt.7.G«o.I.c.38. 
«  4InBt  la    48  Piyn.    Plea  for 

lords.  379.  2  Wliitelocke,  359.  368. 

f  IVyn.  on  4  ln-.t.  13. 

*  VValsingh.  A.  D.  1405. 
»  4  Inst-  48. 

<  7  Hen.  IV.  e.  1ft.  8  Hen.  VI. 
e.  7.   23  Hen.  VI.  c.  14.    1  W.  & 

M.  5t.  \.  c.1.  1  \V.  c\  M.  ^x.  1. 
e.  7.   6&  6  W.  &M.C.20.    7  W. 
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As  soon  as  the  parliament  is  summoned,  the  lord 
chancellor  (or  if  a  vacancy  happens  during  the  sitting  of 
[  178  ]  parliament,  the  speaker  by  order  of  the  house)  sends  hi» 
warrant  to  the  clerk  of  the  crown  in  chancery,  who  there- 
upon issues  out  writs  to  tiie  sheriff  of  every  county,  for  the 
election  of  all  the  members  to  serve  for  that  county,  and 
di!ri^^re!  ®^^^y  borough  therein.  If  a  vacancy  occurs  during 

the  receas,  by  death  or  promotion  to  the  peerage,  the  speaker^ 
upon  receiving  a  certificate  thereof  under  the  hands  of  two 
members,  shall  give  notice  of  it  in  the  London  Gaaette,  and 
fourteen  days  after  the  insertion  of  such  notiee  shall  issue 
his  warrant  to  the  clerk  of  the  crown  to  make  out  a  new- 
writ,  and  to  prevent  the  inconvenience  that  may  arise  from 
the  death  of  the  speaker,  or  by  his  seat  becoming  vacant,  or  by 
his  absence  out  of  the  realm,  he  appoints  a  certain  number  of 
members,  not  uiore  tl)an  seven  nor  less  than  three,  at  the 
beginning  of  parliament  to  execute  the  power  given  him  by 
the  act.j  Where  also  a  member'^  has  been  declared  a  bankv 
rupt  during  any  recess  and  has  not  superseded  the  commis- 
sion or  fiat  of  bankruptcy  within  twelve  months  after  it  has 
issued,  the  speaker  may  cause  a  new  writ  to  be  issued  for  the- 
elecdon  of  another  member.  Within  three,  or  in  the  cinque 
ports,  within  six  days  after  the  receipt  of  the  writ,  the  sheriff- 
is  to  send  his  precepl^  under  bis  seal,  to  the  proper  return-* 
ing  officers  of  the  cities  and  boroughs,  commanding  them 
to  elect  their  members:  and  the  said  returning  officers  are 
to  proceed  to  election  within  eight  days  from  the  receipt  of 
the  precept,  giving  ibur  day's  notice  of  the  same  and  to 
return  the  persons  chosen,  together  with  the  precept,  to  the 
sheriti. 

But  elections  of  kniglits  of  the  sliire  must  be  proceeded 
to  by  the  sheriifs  themselves  in  person,  and  formerly  at  the 
next  county  court  tiiat  happened  ailer  the  delivery  of  the 

J  2i  Geo,  III.  e,  26,  l)orot)gborCricklade,Wiltobire,whef«) 

^  53  Geo,  m.  c.  144,  t.  S,  certain  freeholden  are  entitled  to  vole 

I  In  the  borough  ofNew  Shoreham,  byatnt  92Qeo.III.  c.  3 1,  the  election 

in  Sussex,  wherein  certain  freeholders  must  be  withio  twelve  days  and  not 

of  the  county  are  entitled  to  vote  by  less  than  eight  days,  and  notice  of  tlie 

statute  1 1  Geo.  III.  c.  55,  the  election  same  must  be  given  forthwith.    See  2 

must  be  within  twelve  days,  with  eight  &  3  W.  IV.  c.  45,  M.  33  &  34, 
notice  of  the  same,   So  in  the 
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writ  The  conolj  eourt  is  a  oourt  held  every  moDth  or 
eAener  by  the  ■herifl^  intended  to  try  little  causes  not  ex* 
eecding  the  valne  of  forty  shillings,  in  what  part  of  the 
eoonty  he  plesses  to  appoint  for  that  purpose :  but  for  the 
election  of  knights  of  the  shire  it  must  be  held  at  the  most 
nsual  place.  If  the  county  court  fell  upon  the  day  of  de- 
livering the  writ,  or  williin  six  days  after,  the  sheriff  might 
adjourn  the  court  and  election  to  some  other  convenient 
place,  not  longer  tlian  sixteen  days,  nor  shorter  than  ten ; 
but  he  could  not  alter  tlie  place  without  the  consent  of  all  the 
candidates,  and  in  ail  such  cases  ten  days'  public  notice  was 
to  be  given  of  the  time  and  place  of  the  election.™  But  now 
by  the  2'y  Geo.  III.  c.  84,  s.  4,  the  sheriif  is,  within  two 
days  aRer  the  receipt  of  the  writ,  to  cause  proclamation  to 
be  made  at  the  place  where  the  election  ought  to  be  holden 
of  a  special  county  court  to  be  there  holden  for  the  purpose 
of  such  election  onlyi  on  any  day  (Sunday  excepted)  not 
later  from  the  day  of  making  such  proclamation  than  the 
sixteenth,  nor  sooner  than  the  eighth  day,  and  he  shall  pro^ 
oeed  in  such  election  at  sudi  special  county  court  in  the 
same  manner  as  if  the  election  was  to  be  held  at  a  county 
court,  or  at  an  adjourned  county  court,  according  to  tlie  laws 
now  in  being.  And  by  the  first  section  of  the  same  act  every 
poll  was  to  commence  on  the  day  upon  which  the  same 
should  be  demanded,  or  upon  the  next  day  at  farthest  (unless 
Sunday,  and  then  the  day  after),  and  should  be  duly  and  regu^ 
larly  proceeded  in  from  day  to  day  (Sundays  excepted)  until 
the  same  be  finished,  but  so  as  that  no  poU  should  continue 
for  more  than  sixteen  days  at  most  (Sunday  excepted),  and  if 
such  poll  continued  until  the  fifteenth  day,  then  the  same 
skoold  be  finally  closed  at  or  before  the  hour  of  three  in  the 
afternoon  of  the  same  day. 

And,  as  it  is  essential  to  the  very  being  of  parliament  that  [  1 79  j 
elections  should  be  absolutely  free,  therefore  all  undue  influ-  Elections 
ences  upon  the  electors  are  illegal,  and  strongly  prohibited,  t^^!  ^ 
For  Mr.  Locke  ranks  it  among  those  breaches  of  trust  in  the 
executive  magistrate,  which  according  to  his  notions  amount 
to  a  dissolution  of  the  government,  "  if  he  employs  the  force, 

treasure,  and  offices  of  the  society  to  corrupt  the  represent- 

!"  10  &  U  W.  III.  c.  7.  ■  «■  Gov.  p.  2  §. 
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ativee,  or  openly  to  pfe-engage  the  electora,  and  preaoribtt 
**  what  manlier  ctf  penona  shall  be  choaen.  For  thut  to  re* 
**  giilate  eandidatea  and  electors,  and  new  model  the  ways  of 

eleetioii,  what  is  it,  aays  be,  but  to  cut  up  the  government 
"  by  the  rooti,  and  poison  the  very  fountain  of  public  ae» 

curity  As  soon  therefore  as  the  time  an  d  place  of  election, 
either  in  counties  or  boroughs,  are  fixed,  all  soldiers  quar- 
tered in  the  place  are  to  remove,  at  least  one  day  before  the 
election,  to  the  distance  of  two  miles  or  more ;  and  not  to 
return  till  one  day  after  the  poll  is  ended.  Riots  likewise 
have  been  frequently  determined  to  make  an  election  void. 
And  in  such  case,  as  we  shall  sec,  the  poll  may  now  be  closed. 
By  vote  also  of  the  house  of  commons,  to  whom  alone  be- 
longs the  power  of  determining  contested  elections,  no  lord 
of  parliament,  or  lord  lieutenant  of  a  county,  hath  any  right 
to  interfere  in  the  election  of  commoners  j  and,  by  statute, 
the  lord  warden  of  the  cinque  porta  shall  not  recommend  any 
nembers  there.  If  any  oflicer  of  the  excise,  customs, 
stamps,  or  certain  other  branches  of  the  revenue,  presnuM 
to  intermeddle  in  Sections,  by  penuading  any  voter  or  dis* 
suading  him,  he  forfeits  lOOi^  and  is  disabled  to  hold  any 
office* 

Thus  are  the  electors  of  one  branch  of  the  legislature  se- 
cured from  any  undue  influence  from  either  of  the  other  two, 
The  law  as  and  from  all  external  violence  and  compulsion.  But  the 
udoomip-  greatest  danger  is  that  in  which  themselves  co-operate,  by 
the  infamous  practice  of  bribery  and  corruption.  To  prevent 
which  it  is  enacted  that  no  candidate  shall,  after  the  date 
(usually  called  the  teste)  of  the  writs,  or  after  the  vacancy, 
give  any  money  or  entertainment  to  his  electors,  or  pmause 
to  give  any,  either  to  particular  persons,  or  to  the  place 
[  180  ]  ™  general,  in  order  to  his  being  elected :  on  pain  of  being 
incapable  to  serve  for  that  place  in  parliament.  And  if  any 
money,  gift,  office,  employment,  or  reward  be  given  or 
promised  to  be  given  to  any  voter,  at  any  time,  in  order  to 
Influence  hhn  to  give  or  withhold  his  vote,  as  well  he  that 
tskes  as  he  that  oflers  such  bribe  forfeits  5001.,  and  is  for 
ever  disabled  from  voting  and  holding  any  office  in  any  cor- 
poration; unless,  before  conviction,  he  will  discover  some 
other  offender  of  the  same  kind,  and  then  he  is  iudemnihed 
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Ibr  hbown  iiflence.<»  And  by  the  49Geo.  III.  118,  it  h  * 
enaeted  that  any  person  giving  or  causing  to  be  given  di- 
rectly or  indirectly,  or  agreeing  to  give  any  sum  of  money, 
gift  or  reward,  to  any  person  upon  any  agreement,  that  such 
person  to  whom  such  gift  or  promise  shall  be  made,  shall 
by  himself,  or  any  other  person  at  his  solicitation  or  command, 
procure,  or  endeavour  to  procure,  the  return  ot  any  person  to 
serve  in  parliament,  shall,  if  not  returned  himself  to  parlia- 
ment for  every  such  gift  or  promise,  forfeit  1000/.,  and  the 
person  so  returned  shall  be  disabled  and  incapacitated  to 
serve  in  that  parliament,  and  any  person  receiving  or  ao- 
oepdng  any  such  snm  shall  forfeit  500/.  But  actions  for 
these  penalties,  as  well  as  those  fixed  by  the  former  statutes, 
nmst  be  brought  within  two  years  after  the  oflenee  is  oon- 
mitted,  (s.  jQ.  The  first  instance  that  occurs,  of  election 
bribery,  was  so  early  as  IB  Eliz.  when  one  Thomas  Longe 
(being  a  simple  man  and  of  small  capacity  to  serve  in  par- 
liament)  aoloiowledged  that  be  had  given  the  returning 
officer  and  others  of  the  borough  for  which  he  was  chosen 
four  pounds  to  be  returned  member,  and  was  for  that  pre- 
mium elected.  But  for  this  offence  the  boi  ough  was  amerced, 
although  in  this,  in  the  opinion  of  lord  Mansfield,  the  house 
exceeded  its  power,?  the  member  was  removed,  and  the 
officer  fined  and  imprisoned.^  But,  as  this  practice  hath 
since  taken  much  deeper  and  more  universal  root,  it 
hath  occasioned  the  making  of  these  wholesome  statutes ; 
although  the  o£fence  is  undoubtedly  punishable  at  common 
law  f  to  complete  the  eflicacy  of  which,  there  is  nothing 
wanting  but  resolution  and  integrity  to  put  them  in  strict 
eitecution* 

Undue  influence  being  thus  (I  wish  the  depravity  of  man-  ^^^^'^ 
Innd  would  pwmit  me  to  say,  effectually)  guarded  against,  the  jj^^^^y''^ 
dection  is  to  be  proceeded  to  on  the  day  appointed;  the  sheriff  ^i«it*<»< 
tur  other  returning  officer  first  taking  an  oath  against  bribery^ 

*  2  Geo.  11.  c.  24.  In  like  oiaoner  agtia.    Fj.  48.  14.  1. 

the Jttlian  Itwd^aiiiNlviiiflMiliMS  '  8  Bair»  laao^and 3  Dong.  401. 

and  bftmy  vpan  all  who  weni  guilty  4  Inat.  23.   Hale  of  pari.  1 12. 

of  corrnptioii  at  elections;  but,  if  the  Com.  Journ.  10  k  II  May  I57I. 

person  guilty  convicted  another  of-  *  Sgx  r.  Pitt,  3  Burr.  1338. 
fender,  be  ww  restored  to  hw  credit 
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and  for  the  due  executkm  of  his  office.  The  candidates  like- 
wise^  if  leqoiiedi  must  make  a  stdemii  dedaration  to  their 
quaKficatiop  ;*  and  the  electors  in  counties  had  fbrmerly  to 
awear  as  to  theirs;  and  the  electors  both  in  counties  and 
boroughs  are  also  compellable  to  take  the  oath  against  bri- 
bery and  corruption.  And  it  might  not  be  amiss,  if  the 
members  elected  were  bound  to  tidce  the  latter  oath,  as  well 
as  the  former ;  which  in  all  probability  would  be  much  more 
eftbctual,  than  administering  it  only  to  the  electors. 
JJJ^J"*  But  considerable  further  alterations  are  made  as  to  the 
JJ^iung  method  of  proceeding  at  elections  by  the  Reform  Act.  Be- 
by'tSe^-*  ^ore  that  act  the  electors  in  counties  had  to  take  an  oath  as 
fonoActand  ^  ^j^^-^  qualification.  But  by  s.  58  of  the  Reform  Act,  in 
all  future  elections,  no  inquiry  shall  be  permitted  at  the 
time  of  the  election,  except  ns  to  the  identity  of  the  voter,  the 
continuance  of  his  qualification,  and  whether  he  has  voted 
before  at  the  same  election,  and  an  oath  as  to  these  points,  but 
no  other  as  to  his  qualification  may  .be  administered,  the  re- 
gister being  taken  as  the  sole  criterion  of  the  right  to  vote ; 
but  the  oath  against  bribery  may  still  be  put  to  the  electors 
as  before  the  act ;  and  by  s.  59,  persons  excluded  from  the 
register  by  the  barrister,  may  tender  their  votes  at  elections, 
and  the  tenJei  is  to  be  recorded,  but  no  scrutiny  shall  here-" 
after  take  place  at  an  election,  (s.  5S). 
the^s^ow.  By  a  subsequent  act,  5  and  6  Wra.  IV.  c.  36,  s.  6,  it  is 
enacted  that  no  elector  shall  be  required  to  take  the  oaths 
commonly  called  the  oaths  of  allegiance,  abjuration  and  su- 
premacy, or  the  oaths  required  to  be  taken  by  any  act  of 
parliament  in  lieu  thereof. 

The  sherifis  of  the  counties  divided  under  the  provision 
ni  the  act,  are  to  fix  the  time,  and  preside  at  the  elections  by 
themselves  or  deputies,  (s.  61).  The  polling  is  to  commeooe 
at  nine  in  the  forenoon  of  the  next  day  but  two  fixed  for  the 
election,  except  it  happen  on  a  Saturday ,  or  Sunday ^  and 
then  it  is  to  take  place  on  the  Monday  following ;  at  the 
principal  place  of  election,  and  at  each  of  the  polling  places ; 
and  such  polling  shall  continue  for  two  days  only,  for  seven 
hours  on  the  first  day,  and  eight  hours  on  the  second  day, 
(s.  6^j.    By  s.  6^,  counties  arc  divided  into  districts  for 

*  1  &  2  V  ict.  c.  48,  s.  3. 
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pdUi^y  and  in  Mch  district  a  eonveiueDt  plaoa  for  taking  the 
poll  is  to  be  appointed*  At  ^very  contested  election  a  reason* 
able  number  of  booths  for  taking  the  poll  shall  be  erected  at 
the  principal  place  of  election,  and  at  each  of  the  other  poU 

ling  places ;  and  no  voter  shall  be  allowed  to  poll  except  in 
the  district  where  his  property  lies,  (s.  61-.)  And  by  s.  65, 
provision  is  made  for  the  safe  custody  of  the  poll-books,  and 
the  final  declaration  of  the  result  of  the  poll. 

The  poll  for  cities  and  boroughs  shall  commence  on  the 
day  fixed  for  the  election,  or  on  the  day  next  following,  or, 
at  the  latest,  on  the  third  day,  except  any  of  these  days  shall 
be  a  Saturday  or  Sundny,  and  then  on  the  Monday  fol* 
lowing,  the  particular  day  to  be  fixed,  by  the  returning 
officer ;  and  such  polling  was  to  continue  for  two  digfs  only^ 
and  by  the  Reform  Act,  such  two  days  being  successive  days* 
for  seven  hours  on  the  first  day  of  polling,  and  for  eight  on 

second  day  of  polling,  (s.  67).  At  every  contested 
election  the  returning  officer  was  to  erect  difoent  booths  for 
different  parishes  of  the  city  or  borough,  which  booths  might 
be  situate  in  one  place,  or  difierent  places,  and  should  be  so 
divided,  that  not  more  than  (JOO  persons  should  vote  at  one 
compartment  in  a  booth  ;  and  each  person  to  vote  at  the 
booth  appointed  for  his  parish  or  district,  (s.  68). 

But  this  has  been  altered  by  a  subsequent  act,  so  far  as 
boroughs  are  concerned,  it  being  enacted  at  all  contested 
elections,  that  the  polling  for  boroughs  shall  be  taken  in  one 
day,  (s.  2).'  That  the  polling  booths  shall  be  so  divided  by 
the  sheriff,  that  not  more  than  300  electors  shall  be  allotted  ""iSf  ^' 
to  poll  in  each  booth,  (s.  3).  That  this  may  be  reduced  to 
100  electors  for  each  booth  at  the  requisition  of  any  candi- 
date,  or  his  proposer  or  seconder,  (s,  4).  And  by  a  later 
statute,*  the  number  of  polling  places  in  counties  may  be 
increased  by  order  in  council,  on  a  petition  from  the  justices 
In  quarter  sessions,  (s.  1),  provided  that  as  many  polling 
booths  shall  be  provided  at  each  polling  place  as  will  allow 
one  for  every  450  electors. 

By  the  Reform  Act,  s.  70,  the  returning  officer  may  close 
the  poll  before  the  expiration  of  the  time  fixed,  in  cases  where 
the  same  might  have  been  lawfully  closed  before  the  passing 

*  5  &  6  W.  IV.  c.  36.  •  6  &  7  W.IV.  c.  lt»2. 
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of  this  act ;  and  in  case  of  riot,  the  poll  may  be  a^joiiniedy 
to  the  following  day.^  By  b«  71»  the  candidates,  or  persons 
proposing  a  candidate  without  his  consent,  shall  be  aft  ihe 
expense  of  booths  and  poll-clerks ;  but  these  expenses  are 
limited  by  the  aet»  (s*  71).  Each  booth  shall  be  furnished 
with  a  true  copy  of  the  register  of  voters,  (s.  12) ;  and  every 
deputy  of  a  shoiff,  or  the  returning  officer,  may  administer 
the  oaths,  (s.  73.)  By  s.  76,  any  sheriff,  or  returning  officer, 
who  shall  wilfully  disobey  the  provisions  of  this  act,  may  be 
sued  in  an  action  for  debt  for  the  penal  sum  of  500/.  or 
any  less  sum  which  the  jury  may  see  fit  to  award. 
JjjMgBft  'pf^g  election  being  closed,  the  returnint]j  officer  in  bo- 
etccUoii.  roughs  returns  his  precept  to  the  sheriff,  with  the  persons 
[  1^1  ]  elected  by  the  majority:  and  the  sheriff  returns  the  whole, 
together  with  the  writ  for  the  county  and  the  knights  elected 
thereupon,  to  the  clerk  of  the  crown  in  chancery ;  before  the 
day  of  meeting,  if  it  be  a  new  parliament,  or  within  fourteen 
days  after  the  election,  if  it  be  an  oceanonal  vacancy;  and 
this  under  penalty  of  500^  If  the  sheriff  does  not  return 
such  knights  only  as  are  duly  elected,  he  forfeits,  by  the  old 
statutes  of  Henry  VI.,  lOOi;  and  die  returning  officer  in 
boroughs  for  a  like  iSdse  letom  40IL;  and  they  are,  besides 
liable  to  an  action,  in  which  double  damages  shall  be  reco- 
vered, by  the  later  statutes  of  king  William  :  and  any  person 
bribing  the  returning  officer  shall  also  forfeit  300/.  But  the 
members  returned  by  him  are  the  sitting  members,  until  the 
house  of  commons,  upon  petition,  shall  adjudge  the  return 
to  be  false  and  illegal.  The  form  and  manner  of"  proceeding 
upon  such  petition  are  now  regulated  by  statute  10  Geo.  IV. 
c.  22f  (repealing  the  previous  statutes  10  Geo.  III.  c.  16y 
11  Geo.  in.  c.  4^,  14  Geo.  III.  c.  15,  and  fiS  Geo.  III. 
c.  &L)  which  directs  the  method  of  choosing  by  lot  a  select 
committee  of  eleven  members,  who  are  sworn  well  and  truly 
to  try  the  same,  and  a  true  judgment  to  give  according  to 
the  evidence.  And  this  abstract  of  the  proceedings  at 
elections  of  knights,  citiaens,  and  burgesses,  concludes  our 
inquiries  into  the  laws  and  customs  more  peculiarly  relative 
to  the  house  of  commons. 

'  Thi«  is  by  a  aubsetjuent  statute,     ticulaily  regulates  Uie  proceedings ia 
6  It  6  W.  IV.  c.  36,  s.  8,  which  par-     case  of  a  riot. 
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VI.  I  proceed  now,  Mzthly»  to  the  method  of  making  Jjyjyg: 
lavs ;  which  is  much  the  same  in  both  houses:  and  I  shall  <Brte«^ 
touch  it  very  briefly,  beginning  in  the  house  of  commons. 
But  first  I  must  ptemae,  that  for  dispatch  of  busbess  each 
bouse  of  parliament  has  its  speaker.   The  speaker  of  the 
house  of  lordsy  whose  office  it  is  to  pieside  there,  and  manage 
the  formality  of  business,  is  the  lord  chancellor,  or  keeper  of 
the  king's  great  seal,  or  any  other  appointed  by  the  king's 
commission :  and,  if  none  be  so  appointed,  the  house  of 
lords  (it  is  said)  may  elect.    The  speaker  of  the  house  of 
commons  is  chosen  by  the  house ;  but  must  be  approved  by 
the  king;  and  by  a  recent  statute^  his  salary  is  fixed  at 
6000/.  a-year,  payable  out  of  the  consolidated  fund,  in  lieu 
of  all  other  fees  and  emoluments*    And  herein  the  usage  of 
the  two  houses  differs,  that  the  speaker  of  the  house  of  com- 
mons cannot  give  his  opinion  or  argue  any  question  in  the 
house ;  but  the  speaker  of  the  house  of  lords,  if  a  lord 
of  parliament,  may.   In  each  house  the  act  of  the  minority 
binds. the  whole;  and  this  majority  is  declared  by  Totes  [  1^  1 
openly  and  publicly  given:  not  as  at  Venice,  and  many 
other  senatorial  assemblies,  privately  or  by  ballot  Thia 
latter  method  may  be  serviceable,  to  prevent  intrigues  and 
unconstittttional  combinations :  but  is  impossible  to  be  prac- 
ticed with  us ;  at  least  in  the  house  of  commons,  where 
every  raeniber's  conduct  is  subject  to  the  future  censure  of 
his  constituents,  and  therefore  should  be  openly  submitted 
to  their  inspection.    When  the  numbers  are  equal  in  the 
house  of  commons,  the  speaker  has  a  casting  vote,  but  he 
never  votes  on  other  occasions.    In  tlie  house  of  lords,  the 
speaker,  when  a  peer  of  parliament,  votes  as  any  other  peer, 
but  has  no  casting  vote ;  and  in.  case  of  an  equality,  the 
non-contents,  or  negative  voices,  have  the  same  eflfect  and 
operation  as  if  they  were  in  &ct  a  migority,*  the  vote  being 
lost 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is 
of  a  private  nature,  it  is  first  necessary  to  prefer  a  petition ; 
which  most  be  presented  by  a  member,  and  usually  sets 

forth  the  grievance  desired  to  be  remedied.   This  petition 

"2^3  W.  IV.  c.  10&, 

*  Lord$'  Journals.  35  June  1661.  Mr.  Chriniaii'k  note. 
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(when  Ibunded  on  kci»  that  may  be  in  their  nature  disputed) 
ia  referred  to  a  committee  of  members^  who  ezftmine  the 
matter  aUc^[ed»  and  aocordii^ly  report  it  to  the  house ;  and 
then  (or«  otherwise,  upon  the  mere  petition)  leave  is  giTen 
to  bring  in  the  biU.  In  public  matters  the  bill  ia  brought 
in  upon  motion  made  to  the  house*  without  any  petition  at 
alL  Formerly,  all  bills  were  drawn  in  the  form  of  petitionai 
which  were  entered  upon  the  parlUltMut  rolls,  with  the 
king's  answer  thereunto  subjoined ;  not  in  any  settled  form 
of  words,  but  as  the  circumstances  of  the  case  required  :y 
and  at  the  end  of  each  parHament  the  judges  drew  them  into 
the  form  of  a  statute,  which  was  entered  on  tiie  statute  rolls. 
In  the  reign  of  Henry  V.  to  prevent  mistakes  and  abuses^ 
the  statutes  were  drawn  up  by  the  judges  before  the  end  of 
ihe  parhament ;  and  in  the  reign  of  Henry  VI.  bills  in  the 
form  of  acts,  acoording  to  the  modem  custom,  were  first 
introduced* 

hud  of  pro.     The  persona  directed  to  bring  in  the  bill,  present  it  in  a 
^^•tlim.  competent  time  to  the  bouse,  drawn  out  on  paper,  with  a 
multitude  of  blanks,  or  void  spaces,  where  any  thiqg  occurs 
that  is  dubious,  or  necssssary  to  be  settled  by  the  psrliament 
Itself;  (such,  especially,  as  the  precise  date  of  times,  the  n»* 
ture  and  quantity  of  penalties,  or  of  any  sums  of  money  to 
be  raised)  being  indeed  only  the  skeleton  of  the  bill.  In  the 
house  of  lords,  if  the  bill  begins  there,  it  is  (when  of  a  pri- 
yate  nature)  referred  to  two  of  the  judges,  to  examine  and 
report  the  state  of  the  facts  alleged,  to  see  that  all  necessary 
[  183  ]  parties  consent,  and  to  settle  all  points  of  technical  pro 
Reading     prietv.    This  is  read  a  first  time,  and  at  a  convenient  dis* 

ft  first  ariiJ      *  ' 

second  time,  tance  a  sccond  time;  and  after  each  reading  the  speaker 
opens  to  the  house  the  substance  of  the  bill,  and  puts  the 
question,  whether  it  shall  proceed  any  iarther.  The  intro* 
duction  of  the  bill  may  be  originally  opposed,  as  the  bill 
itself  may  at  either  of  the  readings;  and,  if  the  oppositioa 
succeeds,  the  bill  must  be  dropped  for  that  sessiotts  as 
it  must  alao,  if  opposed  with  success  in  any  of  the  subse* 
quent  stages. 

iteb«iiif       After  the  second  reading  it  is  committed,  that  is,  rcferted 

to  a  committee ;  which  is  either  selected  by  the  house  in 

y  See,  among  numberless  other  ioatancefl,  the  articuli  cUri,  9  Edw.  II. 
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nattto  of  small  impoftance,  or  of  a  tecfciue^  natnre^  o# 
wbere  evidence  as  to  its  sutject  matter  is  desirablei  or  else 
ike  house  resolves  itself  into  a  committee  of  the  whole 
hotise.   A  comnuttee  of  the  whole  house  is  composed  of 

every  member ;  and,  to  form  it,  the  speaker  quits  the  chair, 
(atiotlier  member  being  appointed  chairman)  and  maj  sit  and 
debate  as  a  private  member.  In  these  committees  the  bill  is 
debated  clause  by  clause,  amendments  made,  the  blanks 
filled  up,  and  sometimes  the  bill  entirely  new  modelled. 
After  it  has  gone  through  the  committee  the  chairman  re- 
ports it  to  the  house  with  such  amendments  as  the  committee 
have  made  ;  and  then  the  house  reconsiders  the  whole  bill 
i^in»  and  the  question  is  repeatedly  put  upon  every  dause 
and  amendment.  When  the  house  hath  agreed  or  disagreed 
to  the  amendments  of  the  committee,  and  sometimes  added 
new  amendments  of  its  own*  the  bill  is  then  ordered  to  be 
engrossed,  or  written  in  a  strong  gross  hand,  on  one  or  more 
kmg  rolls  (or  presses)  of  parchment  sewed  together.  When 
this  is  finished,  it  is  read  a  third  time,  and  amendments  are  trnt^mn 
Mwtimes  then  made  to  it ;  and  if  a  new  clause  be  added,  il 
is  done  by  tacking  a  separate  piece  of  parchment  on  the  bill, 
which  is  called  a  ryder.*  The  speaker  then  again  opens 
the  contents  ;  and,  holding  it  up  in  his  hands,  puts  the  ques- 
tion, whether  the  bill  shall  pass.  If  this  is  agreed  to,  the  v^Med-, 
title  to  it  is  then  settled ;  which  used  to  be  a  general  one 
for  all  the  acts  passed  in  the  session,  till  in  the  first  year  of  [  184  ] 
Henry  VIII.  distinct  titles  were  introduced  for  each  chapter. 
After  this,  one  of  the  members  is  directed  to  carry  it  to  the 
lords,  and  desire  their  concurrence ;  who,  attended  by  seve- Jj^^jJ^® 
ral  more,  carries  it  to  the  bar  of  the  house  of  peers,  and 
there  delivers  it  to  their  speaker,  who  comes  down  from  lus 
woolsack  to  receive  it. 

It  there  passes  throu^  the  same  forms  as  in  the  other  Manner  of 
house,  (ezcef^  engrossing,  which  is  already  done)  and,  if  rfr*  STme^mm 
jectftd,  no  more  notice  is  taken,  but  it  passes  tub  sUmnth,  to 
prevent  unbecoming  altercations.  But  if  it  is  agreed  to,  the 
lords  send  a  message  by  two  masters  in  chancery  (or  upon 
matters  of  high  dignity  or  importance,  by  two  of  the  judges) 
that  they  have  agreed  to  the  same  :  and  the  bill  remains  with 

»  Noy.  a4. 
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the  loidf  « if  they  hm  made  no  anendmctit  to  it.  But  if  any 
anendintntt  are  made,  tuofa  amendneiits  are  scat  down  wkh 
the  bill  to  receive  the  oonourrence  of  the  commons.  If  the 
commons  disagree  to  the  amendments,  a  conference  usually 
foilowB between  members  deputed  from  each  house;  whofbr 
the  most  part  settle  and  adjust  the  difference  :  but,  if  both 
houses  remain  inflexible,  the  bill  is  dropped.  If  the  com- 
mons .igree  to  the  amendments,  the  bill  is  sent  back  to  the 
lords  by  one  of  the  members,  with  a  message  to  acquaint  them 
therewith.  The  same  forms  are  observed,  mutatis  mutandis^ 
when  the  bill  begins  in  the  house  of  lords.  But,  when  an  act 
of  grace  or  pardon  is  passed,  it  is  first  signed  by  his  majesty» 
and  then  read  .once  only  in  each  of  the  houses,  without  any 
new  engrossing  or  amendment. And  when  both  houses  have 
done  with  any  bill,  italways  is  de{M>sitcd  in  the  house  of  peers, 
to  wait  the  royal  assent ;  .escept  in  the  case  of  a  bill  of  supjily, 
which  after  receiving-  the -eoncurrenoe  of  the  lord*  is  sent 
hade  to  the  house  of  commons.^ 

wnu  "  ^^y^^  assent  may  be  given  two  wayst  1.  In  person ; 

when  the  king  comes  to  the  house  of  peers^  in  his  crownand 
royal  robes,  and  sending  for  the  commons  to  the  bar,  Aetillea 
of  all  the  bills  that  have  passed  both  houses  are  read ;  and 
the  king's  answer  is  declared  by  the  clerk  of  the  parliament 
in  Norman-French  :  a  badge,  it  must  be  owned,  (now  the 
only  one  remaining)  of  conquest ;  and  which  one  could  wish 
.  to  see  fall  into  total  oblivion,  unless  it  be  reserved  as  a  so- 
lemn memento  to  remind  us  that  our  liberties  are  mortal, 

t  185  ]  having  once  been  destroyed  by  a  foreign  force.  If  the  king 
.  consents  to  a  public  bill,  the  clerk  usually  declares,  le  roy 
"  le  veutf  the  king  wills  it  so  to  be  if  to  a  private  bill, 
"  «eti  fait  comme  U  e9t  destroy  be  it  as  it  is  desired."  If  the 
king  refuses  his  assent,  which  he  has  never  been  advised  to 
do  since  the  reign  of  Wm.  III.,*  it  is  in  the  gentle  lan- 
guage of  **  le  roff  9*avi99ra,  the  king  will  advise  upon  it." 
When  a  bUl  of  supply  is  passed,  it  is  carried  up  and  pie^ 
sented  to  the  king  by  the  speaker  of  the  hoose  of  con- 
mons  :^  and  the  royal  assent  is  thus  expressed,  "  U  rey 

•  D'ewes  .rourn.   20.73.    Com.        '  A.  D.  1692. 

Joorn.  17  June  1747.  Rot.  Pari.  9  Hen,  IV.  iaVtyn. 

*  Caou  Jgwn  34  J«1. 1600.  4  Inst.  30, 31. 
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**  ffftfw  set  kfol  tui^eeUf  aecepie  hmr  beneffolenee,  et  autH 
"  h  9eui,  Uie  king  thanks  his  lojal  subjects,  aceepts  their 
benevolenoe^  and  wills  it  so  to  be.**   In  ease  of  an  act  of 
grace,  which  originally  proceeds  from  the  crown,  and  has 
the  royal  assent  in  the  first  stage  of  it,  the  clerk  of  the  par- 
liament thus  pronounces  the  gratitude  of  the  subject ;  "  ks 
** prelats^  seignevrs,  et  commons^  en  ce  present  parliament 
**  (usemblees,  au  nom  de  touLs  vans  autres  subjects,  rcmercient 
**  ires  humblement  voire  majesfie,  et  prient  a  Dieu  reus  dnn- 
ner  en  sante  bone  rne  et  Imigue ;  the  prelates,  lords,  and 
commonSfin  this  present  parliament  assembled,  in  the  name 
•  of  all  yonr  other  subjects,  most  humbly  thank  your  majesty, 
"  and  pray  to  God  to  grant  you  in  health  and  wealth  long  to 
<MKre."«   ±  By  the  statute  ^  Hen.  VIIL  c.  21,  the  king 
may  give  hia  assent  by  letters  patent  under  his  great  seal, 
signed  with  hia  hand,  and  notified  in  his  absence  to  both 
houses  assembled  together  in  the  high  house.  And,  when  l^t^H^ 
the  bill  has  received  the  royal  assent  in  either  of  these  ways,  icroTi^u.. 
h  is  then,  and  not  before,  a  statute  or  act  of  parliament. 
.  This  statute  or  act  is  placed  amon^  the  records  of  the  Si** 
kingdom;  there  needing  no  formal  promulgation  to  give  it 
the  force  of  a  law,  as  was  necessary  by  the  civil  law  with  re- 
gard to  the  emperor's  edicts:  because  every  man  in  England 
is,  in  judgment  of  law,  party  to  the  making  of  an  act  of 
parliament,  being  present  thereat  by  his  rppresent<itives. 
However,  a  copy  thereof  is  usually  printed  at  the  king's 
press  for  the  information  of  the  whole  land,  and  sent  to  the 
magistrates  and  other  public  authorities.    And  formerly, 
before  the  invention  of  printing,  it  was  used  to  be  published 
by  the  sheriff  of  every  county ;  the  king's  writ  being  sent  to  [  186  ] 
him  at  the  end  of  every  session,  together  with  a  transcript 
of  all  the  acts  made  at  that  session,  commanding,  him  "  ut 
"  Mtatnta  Uh,  et  onmee  arHeuhe  in  eiidem  eontenioe,  in  m»* 
"  pdie  lode  M  eatpedire  eiderit,  pMiee  proelamari,  et  jwr* 
*'  rnOer  teneri  et  obeervari  faeiai/*  And  the  usage  was  to 
pnsdaini  lliem  at  his  county  court,  and  there  to  keep  them, 
that  whoever  would  might  read  or  take  copies  thereof; 
which  custom  continued  till  the  reign  of  Henry  the  seventh/  The  power 
An  act  of  parliament,  thus  made,  is  the  exercise  of  the  ^iSwit! 
*  D'ewes  journ.  35.  '  3  Inst.  41.    4  Inst.  26. 
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highest  authority  that  this  kingdom  acknowledges  %xpan 
earth.  It  hath  power  to  bind  every  sniiject  in  the  land,  and 
the  dominions  thereunto  belonipng;  nay,  even  the  king 
himself,  if  pardcnlarly  named  therein.  And  it  cannot  be 
Altered,  amended,  dispensed  with,  suspended,  or  repealed, 
hut  in  the  same  forms  and  by  the  same  authority  of  parlia- 
ment: ibr  it  is  a  maxim  in  law,  that  it  requires  the  same 
strength  to  dissolve,  as  to  create  an  obligation.  It  is  true  it 
was  formerly  held,  that  the  king  might  in  many  cases  dis- 
pense with  penal  statutes  :Sf  but  now  by  statute  1  W.  &  M. 
St.  2,  c.  2,  it  is  declared  that  the  suspending  or  dispensing 
with  laws  by  legal  authority,  without  consent  of  parliament, 
is  illegal. 

viLTk«        VII.    There  remains  only,  in  the  seventh  and  last  place, 
SSS!pi?.  to  add  a  word  or  two  concerning  the  manner  in  which 
b€  adjourn-'^  liaments  may  be  adjourned,  prorogued,  or  dissolved, 
gu'ed'^ami       An  adjournment  is  no  more  than  a  continuance  of  the 
AiUm.    session  from  one  day  to  another,  as  the  word  itself  signifies: 
and  this  is  done  by  the  authority  of  each  house  separately 
every  day ;  and  sometimes  for  a  fortnight  or  a  month  together, 
as  at  Chritmas  or  Easter,  or  upon  other  particular  oooasioas. 
But  the  adjournment  of  one  house  is  no  adjournment  of  the 
other>   It  hath  also  been  usual,  when  his  majesty  hath  sig- 
nified his  pleasure  that  both  or  either  of  the  houses  should 
adjourn  themselves  to  a  certain  day,  to  obey  the  king's  plea- 
sure so  signified,  and  to  adjourn  accordingly.*  Otherwise 
t  187]  besides  the  indecorum  of  a  refusal,  a  prorogation  would  as- 
suredly follow  ;  which  would  often  be  very  inconvenient  to 
both  public  and  private  business.    For  proroffation  puts  an 
end  to  the  session  ;  and  then  such  bills  as  are  only  begun 
and  not  perfected,  roust  be  resumed  da  novo  (if  at  all)  in  a 
subsequent  session:  whereas,  a^r  an  adjournment,  all 
things  continue  in  the  same  state  as  at  the  time  of  the  ad- 
journment made,  and  may  be  proceeded  on  without  any  foeeh 
commencement 

rkmigiitioii.    A  prorogation  is  the  continuance  of  the  parliament  firom 

•  Finch.  L.  81. 234.  Bacon.  Elem.  Nov.  18  Dec  1021.  11  Jvl.  lt2S. 

e.  19.  18  Sept.  1000.    35  Jul.  1667.  4 

0  4  Inst.  28.  Aug.  1685.    21  Feb.  1691.  21  Jun. 

»  Com.  Journ.  paBsim:  e.  g.  11  1712.    16  Apr.  1717.    3  Feb.  1741. 

Jan.  1572.  5  4pr.  1604.  4  Jun.  14.  10  Dec.  1745.  21  May  1768. 
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one  session  to  anotlier,  as  an  adjournment  is  a  continuation 
of  the  session  from  day  to  day.    This  is  done  by  the  royal 
authority,  expressed  either  by  the  lord  chancellor  in  his 
m^sty's  pretence,  or  by  commission  from  the  crown,  or 
fi«qtiently  by  proclamation.   Both  houses  are  necessarily 
prorogued  at  the  same  time ;  it  not  being  a  prorogation  of 
tbe  house  of  lords,  or  commons,  but  of  the  parliament  The 
session  is  never  understood  to  be  at  an  end  until  a  proroga- 
tion :  though,  unless  some  act  be  passed  or  some  judgment 
given  in  parliament,  it  Is  in  truth  no  session  at  alU  And 
formerly  the  usage  was,  for  the  king  to  give  the  royal 
assent  to  all  sudi  bills  as  he  approved,  at  the  end  of  every 
session,  and  then  to  prorogue  the  parliament;  though 
sometimes  only  for  a  day  or  two:^  after  which  all  business 
then  depending  in  the  houses  was  to  be  begun  again. 
Which  custom  obtained  so  strongly,  that  it  once  became 
a  question,*  whether  giving  the  royal  assent  to  a  single  bill 
did  not  of  course  put  an  end  to  the  session.    And,  thougli 
it  was  then  resolved  in  the  negative,  yet  the  notion  was  so 
deeply  rooted,  that  the  statute  1  Car.  I.  c.  7,  was  passed  to 
declare,  that  the  king's  assent  to  that  and  some  other  acts 
should  not  pot  an  end  to  tbe  session ;  and,  even,  so  late 
as  the  reign  of  Charles  II.  we  find  a  proviso  firequently 
tadted  to  a  bill,"^  that  his  migesty*s  assent  thereto  should  not 
determine  the  session  of  parliament.   But  it  now  seems  to 
be  allowed,  that  a  prorogation  must  be  expressly  made,  in 
order  to  determine  the  sesnon.  And,  if  at  the  time  of  an 
actual  rebellion,  or  imminent  danger  of  invasion,  the  parlia^ 
ment  shall  be  separated  by  adjournment  or  prorogation,  [  188  ] 
the  king  was  empowered*^  to  call  them  together  by  pro- 
clamation, with  fourteen  days'  notice  of  the  time  appointed 
for  their  rc-asserabling.     And  now,  as  wc  have  already 
seen,"  the  king  may  by  proclamation  at  any  time  summon 
pai'liament  at  the  expiration  of  fourteen  days.P 
A  dissolution  is  the  civil  death  of  the  parliaments  and 

i  4  Ixuu  28.  Uale  of  Pari.  3B.  Car.  II.  c.  1. 
Hut.  61.  ■  Stet.  30  Geo.  11.  i-,  25. 

^  Con.  J  van,  31  Oct.  1553.  *  8«e  mte,  p.  144. 

1  iftid.  31  Nov.  1654.  *  a?  Ow.  Ill*  e.  137,  umI  39  ^ 

**  SmL  13  Car.  11.  c.  1.  33  &  33  40  Geo.  lU.  c.  14» 
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this  may  be  eflfected  Ihree  ways :  U  By  the  king  s  will,  ex- 
pressed eitlier  in  person  or  by  representatioa.  For»  as  the 
king  has  the  sole  right  of  convening  die  parliament,  so  also 
it  is  a  branch  of  the  royal  prerogative^  that  he  may  (when- 
ever he  pleases)  prorogue  the  parliament  for  a  time,  or  put 
a  final  period  to  its  ezistenoe.  If  nothing  had  a  right  to 
prorogue  or  dissolve  a  parliament  but  itself,  it  might 
happen  to  become  perpetual.  And  this  would  be  extremely 
dangerous,  if  at  any  time  it  should  attempt  to  encroach 
upon  the  executive  power :  as  was  fatally  experienced  by  the 
unfortunate  king  Charles  the  first ;  who,  having  unadvisedly 
passed  an  act  to  continue  the  parliament  then  in  being  till 
such  time  as  it  should  please  to  dissolve  itself,  at  last  fell  a 
sacrifice  to  that  inordinate  power,  which  he  himself  had 
consented  to  give  them.  It  is  therefore  extremely  necessary 
that  the  crown  should  be  empowered  to  regulate  the  dura- 
tion of  these  assemblies,  under  the  limitations  which  the 
English  constitution  has  prescribed:  so  that,  on  the  one 
hand,  they  may  frequently  and  regularly  come  together, 
for  the  dispatch  of  business,  and  redress  of  grievances;  and 
may  not,  on  the  other,  even  with  the  consent  of  the  crown-, 
be  continued  to  an  inconvenient  or  unconstitutional  length. 
^  by  the  !.         ^  parliament  may  be  i&solved  by  the  demise  of  the 

nuM  of  the  *  ' 

erown.      crown.    This  dissolution  formerly  happened  immediately 
upon  the  death  of  the  reigning  sovereign;  for  he  being 

considered  in  law  as  the  head  of  the  parliament,  {caputy 
priticipium,  et  finis)  that  failing,  the  whole  body  was  held 
to  be  extinct.  But  the  calling  a  new  parliament  imme- 
diately on  the  inauguration  of  the  successor  being  fouml 
inconvenient,  and  dangers  being  apprehended  from  having 
no  parliament  in  being  in  case  of  a  disputed  succession,  it 
was  enacted  by  the  statutes  7  &  8  W.  I II.  c.  lo,  and  6  Ann. 
[  189  ]  7^  {j^i  the  parliament  in  being  shall  continue  for  six- 
months  after  the  death  of  any  king  or  queen,  unless  sooner 
prorogued  or  dissolved  by  the  successor:  and  by  the 
statute  of  Anne  it  was  enacted  that,  if  the  parliament  were,  at 
the  time  of  the  king's  death,  separated  by  adjournment  or 
prorogation,  it  should  notwithstanding  assemble  immediately : 
and  that,  if  no  parliament  was  then  in  being,  the  members 
of  the  last  parliament  sbould  assemble,  and  be  again  a 
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parfiameot.  But  this  lias  been  repealed,  and  it  is  enacted, 
that  in  case  of  the  demiaeof  the  crown,  on  or  after  the  day 
api>omted  by  writs  of  summoni  previously  issued  for  assem- 
bling a  new  parliament,  and  before  it  shall  actually  have 
net,  such  new  parliament  shall  immediately  convene  and 
ait  for  six  months^unless  sooner  prorogued  or  dissolved  by 
the  successor.^i 

3.  Lastly,  a  (wrliament  may  be  dissolved  or  expire  by  ^t,^'^**^ 

length  of  time.  For  if  either  the  legislative  body  were 
perpetual ;  or  might  last  for  the  life  of  the  prince  who  con- 
vened them,  as  formerly  ;  and  were  so  to  be  supplied,  by 
occasionally  fiUing  the  vacancies  with  new  representatives; 
in  these  cases,  if  it  were  once  corrupted,  the  evil  would  be 
past  all  remedy :  but  when  different  bodies  succeed  each 
other,  if  the  people  see  cause  to  disapprove  of  the  present, 
they  may  rectify  its  fiiults  in  the  next.  A  legislative  as-  ' 
sembly  also,  which  is  sure  to  be  separated  again,  (whereby 
its  members  will  themselves  become  private  men,  and  sub- 
ject to  ihe  full  extent  of  the  laws  which  they  have  enacted 
for  others)  will  think  themselves  bound,  in  interest  as  well 
aa  duty,  to  make  only  such  laws  as  are  good.  The  utmost 
extent  of  time  that  the  same  parliament  was  allowed  to  sit, 
by  the  statute  6  W«  &  M.  c.  ^,  was  three  years ;  after  the 
expiration  of  which,  reckoning  from  the  return  of  the  first 
summons,  tlie  parliament  was  to  have  no  longer  continuance. 
But  by  the  statute  1  Geo.  1.  st.  2,  c.  38,  (in  order,  pro- 
fessedly, to  prevent  the  great  and  continued  expences  of 
frequent  elections,  and  the  violent  heats  and  animosities 
consequent  thereupon,  and  for  the  peace  and  security  of  the 
government  then  just  recovering  from  the  late  rebellion) 
this  term  was  prolonged  to  seven  years:  and,  what  alone  is 
an  instance  of  the  vast  authority  of  parliament,  the  very 
same  house,  that  was  chosen  for  three  years,  enacted  its  own 
continuance  for  seven.  So  that,  as  our  constitution  now 
stands,  the  parliament  must  expire,  or  die  a  natural  death, 
at  the  end  of  every  seventh  year;  if  not  sooner  dissolved  by 
the  royal  prerogative. 

«  37  (ho,  HI.  c.  127. 
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CHAPTER  THB  THIRD. 
OF  THE  KING  AND  HIS  TITLE. 


njnjMM  The  supreme  executive  power  of  these  kingdoms  is  vesira 
pgiwrto     by  our  laws  in  a  single  person,  the  king  or  queen :  for  it 

tliaMnror  matters  not  to  which  sex  the  crown  descends;  but  the  per- 
son entitled  to  it,  whether  male  or  female,  is  immediately 
invested  vith  all  the  ensigns,  rights,  and  prerogatives  of 
sovereign  power  ;  as  is  declared  by  statute  1  Mar.  st.  8,  c.  1. 

In  discoursing  of  the  royal  rights  and  authority,  I  shall 
consider  the  king  under  six  distinct  views:  1.  With  regard 
to  his  title.  2,  His  royal  family.  3.  His  councils.  4.  His 
duties.  5.  His  prerogative.  6.  His  revenue.  And  first^ 
with  regard  to  his  title.  >  '-^  - 

As  to  the       'I'he  executive  power  of  the  English  nation  being  vested 

jdofsutie.  ^  single  person,  by  the  genera!  consent  of  the  people, 
the  evidence  of  which  general  consent  is  long  and  imme- 
morial usage,  it  became  necessary  to  the  freedom  and  peace 
of  the  state,  that  a  rule  should  be  laid  down,  unifonn» 
universal,  and  permanent;  in  order  to  mark  out  with  pre- 
cision, who  is  that  single  person,  to  whom  are  committed 
(in  subservience  to  the  law  of  the  land)  the  care  juid  pro- 
tection of  the  community;  and  to  whom,  in  return,  the 
duty  and  allegiance  of  every  inilividual  are  due.  It  is  of 
the  highest  importance  to  the  public  tranquillity,  and  to  the 

r  191  1  ^^"'^^^^'^^^^^  private  men,  that  this  rule  should  be  clear 
and  indisputable :  and  our  constitution  has  not  left  us  in 
the  dark  upon  this  material  occasion.   It  will  therefore  be 
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the  endeavour  of  this  chapter  to  trace  out  the  constitutional 
doctrine  of  the  royal  succession^  with  that  freedom  and 
regard  to  truth,  yet  mixed  with  that  reverence  and  respect, 
which  the  principles  of  liberty  and  the  dignity  of  the  subject 
require. 

The  grand  fundamental  maxim  upon  which  the  jtu  co-  Tt^ecrownto 
rofMP,  or  riffht  of  succession  to  the-  throne  of  these  kins-  batth«ii«! 

,  reditary 

doms,  depends,  I  take  to  be  this:  "that  the  crown  is,  by  rishtm»yh« 

common  law  and  constitutional  custom,  hercditaiy :  and  limitwibr 

imiltoBHiiiti 

"  this  in  a  manner  pecuHar  to  itself :  but  that  the  right  of 
"  inheritance  may  from  time  to  time  be  changed  or  limited 
"  by  act  of  parliament ;  under  which  limitations  the  crown 
"  still  continues  hereditary."  And  this  proposition  it  will 
be  the  business  of  this  chapter  to  prove,  in  all  its  branches; 
first,  that  the  crown  is  hereditary;  secondly,  that  it  is 
hereditary  in  a  manner  peculiar  to  itself;  thirdly,  that  this 
inheritance  is  subject  to  limitation  by  parliament;  lastly,  • 
that  when  it  is  so  limited,  it  is  hereditary  in  the  new  pro- 
prietor. 

1.  First,  it  is  in  general  heredUarif,  or  descendible  to  the  ^^^^^^^ 
next  heir,  on  the  death  or  demise  of  the  last  proprietor. 
All  regal  governments  must  be  either  hereditary  or  elective : 
and,  as  I  believe  there  is  no  instance  wherein  the  crown  of 
England  has  ever  been  asserted  to  be  elective,  except  by  the 
regicides  at  the  infamous  and  unparalleled  trial  of  king 
Charles  I,,  it  must  of  consequence  be  hereditary.  Yet  while 
I  assert  an  hereditary,  I  by  no  means  intend  a.  jure  divinOf 
title  to  the  throne.  Such  a  title  may  be  allowed  to  have 
subsisted  under  the  theocratic  establishments  of  the  children 
of  Israel  in  Palestine :  but  it  never  yet  subsisted  in  any 
other  country;  save  only  so  far  as  kingdoms,  like  other 
human  fabrics,  are  subject  to  the  general  and  ordinary  dis- 
pensations of  providence.  Nor  indeed  have  a  jure  divino 
and  an  hereditary  right  any  necessary  connexion  with  each 
other;  as  some  have  very  weakly  imagined.  The  titles  of 
David  and  Jehu  were  equally  jtir^  dhino,  as  those  of  either  [  ld2  ] 
Solomon  or  Ahab;  and  yet  David  slew  the  sons  of  his 
predecessor,  and  Jehu  his  predecessor  himself.  And  when 
our  kings  have  the  same  warrant  as  they  had,  whether  it 
be  to  sit  upon  the  throne  of  their  fathers,  or  to  desti  uy  the 
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house  of  the  preceding  wnmga,  they  will  then,  and  not 
hefinvy  poeteie  the  crown  of  England  by  a  right  Uke  thenra, 
mmmdiatelsf  derived  from  heaven.  The  hereditary  right 
wMeh  the  laws  of  Eqgland  acimowledget  owes  its  origin  lo' 
the  founders  of  our  constitution,  and  to  them  only.  It  his 
no  relation  to,  nor  depends  upon,  the  dril  laws  of  the  Jews, 
the  Greeks,  the  Romans,  or  any  other  nation  upon  earth: 
the  municipal  laws  ot"  one  society  having  no  connexion  with, 
or  influence  upon,  the  fundamental  polity  of  another.  The 
founders  of  onr  English  monarchy  might  perhaps,  if  they 
had  thought  proper,  have  made  it  an  elective  monarchy: 
but  they  rather  chose,  and  upon  good  reason,  to  establish 
originally  a  succession  by  inheritance.  This  has  been  ac- 
quiesced in  by  general  consent;  and  ripened  by  degrees 
into  common  law :  the  very  same  title  that  every  private 
roan  has  to  his  own  estate.  Lands  are  not  naturally  de- 
.  scendible  any  more  than  thrones :  but  the  law  has  thought 
proper,  for  the  benefit  and  peaoe  of  the  public,  to  establish 
hereditary  succession  in  the  one  as  well  as  the  other. 
AdTmnUMii  it  must  be  owned,  an  elective  monarchy  seems  to  he  the 
tSutafwof  most  obvious,  and  best  suited  of  any  to  the  rational  prin- 
Inoni^r  ciples  of  government,  and  the  freedom  of  human  nature : 
and  accordingly  we  find  from  history  that,  in  the  infancy 
and  first  rudiments  of  almost  every  state,  the  leader,  chief 
magistrate,  or  prince,  hath  usually  been  elective.  And,  if 
the  individuals  who  compose  that  state  could  always  con- 
tinue true  to  first  principles,  uninfluenced  by  passion  or 
prejudice,  unassailed  by  corruption,  and  unawed  by  violence, 
elective  succession  were  as  nmch  to  be  desired  in  a  kingdom, 
as  in  other  inferior  communities.  The  best,  the  wisest,  and 
the  bravest  man  would  then  be  sure  of  receiving  that  crown, 
which  his  endowments  have  merited;  and  the  sense  of  an 
unbiassed  nugority  would  be  dutifully  acquiesced  in  by  the 
[  193  ]^^^^  were  of  diflerent  opinions.  But  history  and  ob- 
servation will  inform  us,  that  elections  of  every  kind  (in  the 
present  state  of  human  nature)  are  too  frequently  brought 
about  by  influence,  partiality,  and  artifice :  and,  even  where 
the  case  is  otherwise,  these  practices  will  be  often  suspected, 
and  as  constantly  charged  upon  the  successful,  by  a  splenetic 
disappointed  minority.  This  is  an  evil  to  whicii  all  societies 
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are  liable;  a»  well  those  of  a  private  and  doroettic  kind*  as 
the  great  commuiuty  of  the  public,  which  regulates  and 
includes  the  rest.  But  in  the  fonner  there  is  this  advantsge; 
that  such  suspicions^  if  fidse,  proceed  no  farther  than 
jealousies  and  murmurst  which  time  will  eflfectually  sup- 
press ;  and»  if  true,  the  iigustioe  may  be  remedied  by  legal 
means,  by  an  appeal  to  those  tribunals  to  which  every 
meinber  of  society  has  (by  becoming  such)  virtually  engaged 
to  submit.  Whereas,  in  the  great  and  independent  society, 
which  every  nation  composes,  there  is  no  superior  to  resort 
to  but  the  law  of  nature ;  no  method  to  redress  the  infringe- 
ments of  that  law,  but  the  actual  exertion  of  private  force. 
As  therefore  between  two  nations,  complaining  of  mutual 
ijyuries,  the  quarrel  can  only  be  decided  by  the  law  of  arms ; 
so  in  one  and  the  same  nation,  when  the  fundamental  prin- 
ciples of  their  common  union  are  supposed  to  be  invaded, 
and  more  especially  when  the  appointment  of  their  chief 
magistrate  is  alleged  to  he  unduly  made,  the  only  tribunal 
to  which  the  complainants  can  appeal  is  that  of  the  God  of 
batdes,  the  only  process  by  which  the  appeal  can  be  carried 
on  is.  that  of  a  civil  and  intestine  war.  An  hereditary  suc- 
cession to  the  crown  is  therefore  now  established,  in  this 
and  most  other  countries,  in  order  to  prevent  that  periodical 
bloodshed  and  misery,  which  the  history  of  ancient  iuiperial 
Rome,  and  the  more  modern  experience  of  Poland  and 
Germany,  may  shew  us  are  the  consequences  of  elective 
kingdoms. 

2.  But,  secondly,  as  lo  tlie  parlicular  mode  of  inheritance,  -  parti. 

'  ,  1       1^  culiir  mode 

it  in  general  corresponds  witli  the  I'eodal  path  of  descents,  oi^hwrit- 
obalked  out  by  the  common  law  in  the  succession  to  landed 
estates;  yet  with  one  or  two  material  exceptions.  Like 
estates,  the  crown  will  descend  lineally  to  the  issue  of  the 
reigning  monarch ;  as  it  did  from  king  John  to  Richard  II.  [  194  ] 
through  a  regular  pedigree  of  six  lineal  generations.  As  in 
common  descents,  the  preference  of  males  to  females,  and 
the  right  of  primogeniture  among  the  males,  are  strictiy  ad- 
hered to.  Thus  Edward  V.  succeeded  to  the  crown,  in 
preference  to  Richard  his  younger  brother  and  Rliaabeth 
his  elder  sister.  Like  lands  or  tenements,  the  crown,  on 
iailure  of  the  male  line,  descends  to  the  issue  iemale ;  ac- 
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cording  to  the  ancient  British  custom  remarked  by  Tacitus;* 
"  Solent  foeminarum  ductu  bellare,  et  sexum  in  imperiis  non 
**  discernere"    Thus  Mary  I.  succeeded  to  Edward  VI.; 
and  the  line  of  Marpjaret  queen  of  Scots,  the  daughter  of 
Henry  VII.  succeeded  on  failure  of  the  line  of  Henry  VIH. 
his  son.    But,  among  the  females,  the  crown  descends  by 
right  of  primogeniture  to  the  eldest  daughter  only  and  her 
issue ;  uid  not,  as  in  common  inheritances,  to  all  the  daugh- 
ters at  once ;  the  evident  necessity  of  a  sole  succession  to 
the  throne  having  oeeastoned  the  royal  law  of  descents  to 
depart  from  the  common  law  in  this  respect:  and  therefore 
queen  Mary*  on  the  deadi  of  her  brother,  succeeded  to  the 
crown  alone,  and  not  in  partnership  with  her  sister  Eliza- 
beth.  Again:  thedoctrineof  representation  prevails  in  the 
descent  of  ihe  crown,  as  It  does  in  other  inherltanoes ; 
whereby  the  lineal  descendants  of  any  person  deceased 
stand  in  the  same  place  as  their  ancestor,  if  living,  would 
have  done.    Thus  Richard  II.  succeeded  his  grandfather 
Edward  III.  in  right  of  his  father  the  black  prince ;  to  the 
exclusion   of  all   his   uncles,   his  grandfather's  younger 
children.    Lastly,  on  failure  of  lineal  descendants,  the 
crown  goes  to  the  next  collateral  relations  of  the  late  king  ; 
provided  they  are  lineally  descended  from  the  blood  royal, 
that  is,  from  that  royal  stock  which  originally  acquired  the 
crown.    Thus  Henry  I.  succeeded  to  William  II. ;  John  to 
Richard  I.;  and  James  I.  to  Elizabeth;  being  all  derived 
from  the  conqueror,  who  was  then  the  only  regal  stock. 
But  herein  there  never  was  any  o1:jectioD  (as  was  ibrmerly 
the  case  of  common  descents)  to  the  succession  of  a  brother, 
an  unde,  or  other  collateral  rdation,  of  the  half  blood; 
[  195  ]       ^9  where  the  relationship  proceeds  not  from  the  same 
couple  of  ancestors  (which  constitutes  a  kinsman  of  the 
whole  blood)  but  from  a  single  ancestor  only  ;  as  when  two 
persons  are  derived  from  the  same  father,  and  not  tVom  the 
same  mother,  or  vice  versa  :  provided  only,  that  the  one  an- 
cestor, from  whom  both  are  descended,  be  that  from  whose 
veins  the  blood  royal  is  communicated  to  each.  Thus 
Mary  I.  inherited  to  Edward  VI. ;  and  Elizabeth  inherited 
to  Mary;  all  children  of  the  same  father,  king  Henry  VIII., 

k  in  vtt.  4c*'i<vl**, 
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but  all  by  different  mothers.    But  by  a  recent  statute*'  the 
half  blood  is  not  now  excluded  in  any  common  descent  of 
lands. 

3.  The  doctrine  of  hereditary  right  does  by  no  means  Jj^'^^^* 
Imply  an  indefecuihle  right  to  the  throne.    No  man  will,  I  topottod». 
think,  assert  this,  that  has  considered  our  laws,  oonstitutioiii 
and  history,  without  prejudice,  and  with  any  degree  of  atten- 
tloii.    It  is  unquestionably  in  the  breast  of  the  supreme  le* 
gislative  authority  of  this  kii^omt  the  \mg  and  both  houses 
of  parliainent  to  defeat  this  hereditary  right:  and,  by  ]Ma^ 
tieuhr  entails,  linutations,  and  provisions,  to  exclude  the 
immediate  heir,  and  vest  the  inheritance  in  any  one  daeb 
This  is  strictly  consonant  to  our  laws  and  constitution:  as 
may  be  gathered  from  the  expression  so  frequently  used  in 
our  statute  book,  of  "  the  king's  majesty,  his  heirs,  and  suc- 
**  cessors."    In  which  we  may  observe,  that  as  the  word, 
**  heirs,"  necessarily  implies  an  inheritance  or  hereditary 
right,  generally  subsisting  in  the  royal  person  ;  so  the  word 
**  successors,**  distinctly  taken,  must  imply  that  this  inherit- 
ance may  sometimes  be  broken  through  ;  or,  tliat  there  may 
be  a  successor,  without  being  the  heir,  of  the  king.  And 
this  is  so  extremdy  reasonable,  that  without  such  a  power, 
lodged  somewhere,  our  polity  would  be  very  defective.  For, 
let  OB  barely  suppose  so  mehmcholy  a  case,  as  that  the  heir 
Apparent  should  be  a  lunatic,  an  idiot,  or  otherwise  inciqpable 
of  reigning:  how  miserable  would  the  condition  of  the 
nation  be,  if  he  were  also  incapable  of  being  set  aaidel— >It 
is  therefore  necessary  that  this  power  should  be  lodged 
somewhere:  and  yet  the  inheritance,  and  regsl  dignity, 
would  be  very  precarious  indeed,  if  this  power  were  expressly 
and  avowedly  lodged  in  the  hands  of  the  subject  only,  to  be 
exerted  whenever  prejudice,  caprice,  or  discontent  should  [  j 
happen  to  take  lead.    Consequently  it  can  no  where  be  so 
properly  lodged  as  in  the  two  houses  of  parliament,  by  and 
with  the  consent  of  the  reigning  king ;  who,  it  is  not  to  be 
supposed,  will  agree  to  any  thing  improperly  prejudicial  to  the 
rights  of  his  own  descendants.   And  therefore  in  the  king, 

3  &  4  W.  IV.  c.  106.  s.  5.  See     Prindflm  tf  Bml  Pr^irlj,  pp^  149t 
its  efiecu  on  the  law  atated  ia  tko  146» 
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lords,  and  commons,  in  ptrluunent  atWHibM«  our  laws  ha?e 
ezpreatly  lodged  it. 
4  the  crown    4.  BttU  fouTthly ;  however  the  crown  may  beUmitediir 

retains  Its  ,  *  ,        ,       _  «.«  »  m 

desren.Hb  ,>  Cnuitrerred.  it  still  retains  its  descendible  quality,  and  be- 

qoaUtr  how-  ^        .r » 

mifmiiad.  comes  hereditary  in  the  wearer  of  it  And  hence  in  our  kw 
the  king  is  said  never  to  die«  in  his  political  capadty ;  though 
in  common  with  other  men,  he  is  subject  to  mortality  hi  bis 

natural :  because  immediately  upon  the  natural  death  of 
Henry,  William,  or  Edward,  the  king  survives  in  his  suc- 
cessor. For  the  right  of  the  crown  vests,  eo  instanti,  upon 
his  heir ;  either  the  h/eres  natus,  if  the  course  of  descent 
remains  unimpeached,  or  the  h/Frei  /actus,  if  the  inheritance 
be  under  any  particular  settlement.  So  that  there  can  be  no 
inUrregnum ;  but  as  sir  Matthew  Hale<^  observes,  the  right 
of  eovereignty  is  fully  invested  in  tlie  successor  by  the  very 
descent  of  the  crown.  And  therefbre,  however  acquired,  it 
becomes  in  him  absolutely  hereditary,  unless  by  the  rules  of 
the  liroilation  it  is  otherwise  ordered  and  determined.  In 
tbft  same  maimer  as  landed  estates,  to  eontlntte  our  former 
compsrlsoni  are  by  the  law  hereditary^  or  descendible  to  Ihe 
heirs  of  theowner ;  but  still  there  exists  a  powerr  by  which  tii* 
property  of  those  lands  nu^  be  transferred  to  another  persen. 
If  this  transfer  be  made  simply  and  absolutely,  the  lands 
will  be  hereditary  in  the  new  owner,  and  descend  to  his  heir 
at  law ;  but  if  the  transfer  be  clogged  with  any  limitations, 
conditions,  or  entails,  the  lands  must  descend  in  that  channel, 
so  limited  and  prescribed,  and  no  other. 
TheHc  f  >ur  In  thcsc  four  points  consists,  as  I  take  it,  the  constitutional 
Ken  held '  notiou  of  hereditary  right  to  the  throne:  which  will  be  still 
days  of  EC-  further  elucidated,  and  made  clear  beyond  all  dispute,  from  a 
r  197  1  ^^^^^  historical  view  of  the  succession  to  the  crown  of  fing^ 
land,  the  doctrines  of  our  ancient  lawyers,  and  the  sevenl 
acts  of  parliament  that  have  from  time  to  time  been  made,  to 
create,  to  declare,  to  confirmy  to  limit,  or  to  bar,  the  her^ 
ditary  title  to  the  throne.  And  in  the  pursuit  of  this  inquiry 
we  shall  find,  that,  from  the  days  of  Egbert,  the  first  sole 
monmreh  of  this  kingdom,  even  to  the  present,  the  feur  car- 
dinal maxims  above-mentioned  have  ever  been  held  the  con- 
stitutional canons  of  successions.   It  is  true,  this  succeesloBy 
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Ibrough  fraud,  or  force,  or  somettmes  through  necessity, 
when  in  hostile  timet  the  orown  descended  on  a  minor  or  the 
Kke,  has  been  my  frequently  suspended ;  but  has  generaUy 
at  last  returned  bade  into  the  old  hereditary  channel,  though 
sometimes  a  very  oonsiderable  period  has  intervened*  And, 
even  in  those  instances  where  the  succession  has  been  vio- 
lated, the  crown  has  ever  been  looked  upon  as  hereditary 
in  the  wearer  of  it.  Of  which  the  usurpers  themselves 
were  so  sensible,  that  they  for  the  most  part  endeavoured 
to  vamp  up  some  feeble  show  of  a  title  by  descent,  in  order 
to  amuse  the  people,  while  they  gained  the  possession  of 
the  kingdom.  And,  wlien  possession  was  once  gained, 
they  considered  it  as  the  purchase  or  acquisition  of  a  new 
estate  of  inheritance,  and  transmitted,  or  endeavoured  to 
transmit  it  to  their  own  posterity,  by  a  icind  of  hereditary 
right  of  usurpation. 

King  Egbert  about  the  year  800,  ibund  himself  in  posses-  jntiw  ymr 
sion  of  the  throne  of  the  west  Saxons,  by  a  long -and  undis- 
turbed descent  from  his  ancestors  of  above  three  hundred 
years*  How  his  ancestors  acqirired  their  tide,  whether  by 
finrce*  by  fraud,  by  contract,  or  .by  election,  it  matters  not 
much  to  inquire ;  and  is  indeed  a  point  of  such  high  anti- 
quity, as  must  render  all  inquiries  at  best  hut  plausible 
guesses.  His  right  must  be  supposed  imUsputably  good, 
because  we  know  no  better.  The  other  kingdoms  of  the 
heptarchy  he  acquired,  some  by  consent,  but  most  by  a 
voluntary  submission.  And  it  is  an  established  maxim  in 
civil  polity,  and  the  law  of  nations,  that  when  one  country  is 
united  to  another  in  such  a  manner,  as  that  one  keeps  its 
government  and  states,  and  the  otiier  loses  them ;  the  latter 
entirely  assimilates  with  or  is  melted  down  in  the  former,  and  ^  jQg  J 
must  adopt  its  laws  and  customs.^  And  in  pursuance  of 
ibis  maxim  there  hath  ever  been,  since  the  union  oi'  the  hep- 
tarchy in  king  Egbert,  a  genera)  acquiescence  under  the 
hereditary  numarohy  of  the  west  Saxons,  through  all  the 
united  kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironside,  a  period  From  Egbert 
of  above  two  hundred  years,  the  crown  descended  regularly,  ironside  th« 
through  a  succession  of  fifteen  princes,  without  any  deviation  8^^ed%. 

•  Pttff.  L.  of  N.ftBd  N.  b.  8.e.  13.  ^  6*  s«riuir. 
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or  interruption :  save  only  that  the  sons  of  king  Ethel  wolf 
succeeded  to  each  other  in  the  kingdom,  without  regard  to 
the  children  of  the  elder  branches,  according  to  the  rule  of 
succession  prescribed  by  their  father,  and  confirmed  by  the 
wittena-geraote,  in  the  heat  of  the  Danish  invasions;  and 
also  that  king  Edred,  the  uncle  of  £dwy,  mounted  the 
throne  for  about  nine  jem,  in  the  right  of  his  nephew  » 
minor,  the  times  being  very  troubleflome  and  dangerous. 
But  this  was  with  a  view  to  preserve*  and  not  to  destroy*  the 
succession ;  and  accordingly  £dwy  succeeded  him. 
fi^slde  di.  Edmund  Ironside  was  obliged*  by  the  hostile  irrupt 

kin^d^^  tion  of  the  Danes*  at  first  to  divide  his  kiogdom  with  Canute* 
with  Canute,  i^ji^g  Qf  Denmark;  and  Canute*  after  his  death*  smsed  the 

who,  on  Ed-        o  »  '  * 

dlath  seized  ^hole  of  it*  Edmund's  sons  being  driven  into  foreign  eoun- 
tbl'd^th  of'  succession  was  suspended  by  actual  ftvoe* 

tt^gaxon*^'  ^  family  introduced  upon  the  throne :  in  whom 
JJJJ^'^^  however  this  new  acquired  throne  continued  hereditary  for 
SSniid&e  three  reigns;   when,  upon  the  deatii  of  Ilardiknute,  the 

ancient  Saxon  line  was  restored  in  the  person  of  Edward  the 

confessor. 

He  was  not  indeed  the  true  heir  to  the  crown,^  being  the 
younger  brother  of  king  Edmund  Ironside,  who  had  a  son 
Edward*  sumamed  (from  his  exile)  the  outlaw,  still  living* 
But  this  son  was  then  in  Hungary ;  and*  the  English  having 
just  shaken  ofi*  the  Danish  yoke,  it  was  necessary  that  sosM- 
body  on  the  spot  should  mount  the  throne ;  and  the  confessor 
[  199  ]  was  the  next  of  the  royal  line  then  in  England*   On  his  de- 
on  whose    CCaSC  without  issue*  Harold  II.  usurped  the  throne ;  and 
raidti.     almost  at  die  same  instant  came  on  the  Norman  invasion:  the 
SuST     right  to  the  crown  being  all  the  time  in  Edgar*  sumamed 
Atheling,  (which  signifies  in  the  Saxon  language  iUuttriMU^ 
or  of  royal  blood)  who  was  the  son  of  Edward  the  outlaw, 
and  grandson  of  Edmund  Ironside;  or,  as  Matthew  Paris* 
well  expresses  the  sense  of  our  old  constitution,  Edmundus 
**  autem  lattcsferreum,  rex  naturalu  de  stirpe  return,  genvU 


'  Hr.  JMtiet  0o]«iidf8  Ml  tliii  ie-  bmukI,  was  the  tnw  heir  to  the  crown, 

miifcs,  that  Edward  the  Coofeasor,  at  least  in  preference  te  Edmund,  or 

being  the  legitimate  son  of  Kthelred  any  child  of  hts. 
the  Unlucky,  and  having  been  super-        '  A.  D.  1066. 
•eded  by  his  illegitimate  brother  Ed- 
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"  £dwardim  /  $t  Edwardnu  genmt  Edgarum,  em  de  jure 
^  debebatur  regmm  An§hnm»^ 

WUHam  the  Nonnati  claimed  the  crown  by  virtue  of  a  wbomsiit- 
iwetended  grant  firoin  king  Edward  the  Confi»8or ;  a  grant  IRCfhir 
winch*  if  real,  was  in  itself  utterly  invalid :  because  it  was 
made,  as  Harold  well  observed  in  his  reply  to  William's  de- 
Mnd,^  absque  generaU  eenahts,  et  popuH  eoneentu  ei 
**  edieto;^  which  also  very  plainly  implies,  tliat  it  then  w.is 
generally  understood  tliat  the  king,  with  consent  of  the 
general  council,  might  dispose  of  the  crown  and  change  the 
line  of  succession.  William's  title  however  was  altogether 
as  good  as  Harold's,  he  being  a  mere  private  subject,  and 
an  utter  stranger  to  the  royal  blood.  Edgar  Atheling's  un- 
doubted right  was  overwhelmed  by  the  violence  of  the  times; 
tilough  frequently  asserted  by  the  English  nobility  after  the 
conquest,  till  such  time  as  he  died  without  issue :  but  all 
their  attempts  proved  unsuccessful,  and  only  served  the  more 
fimly  to  establish  the  crown  in  the  fiunily  which  had  newly 
aeyiired  it> 

This  conquest  then  by  William  of  Normandy  was*  like  ^tan^, 
tiiat  of  Oanute  before,  a  fofdble  transfer  of  the  crown  of 
Bsigland  into  a  new  frmily ;  but,  the  crown  being  so  trans* 
ferred,  all  the  inherent  properties  of  the  crown  were  with  it 
tnunsfiwred  alto.  For  the  victory  obtained  at  Hastings  not 
being »  a  victory  over  the  nation  collectively,  but  only  over 
the  person  of  Harold,  the  only  right  that  the  conqueror 
could  pretend  to  acquire  thereby,  was  the  right  to  possess 
the  crown  of  England,  not  to  alter  the  nature  of  the  go- 
vernment. And  therefore,  as  the  English  laws  still  re-  [  j^QQ  J 
mained  in  force,  he  must  necessarily  take  the  crown  subject 
to  those  laws,  and  with  all  its  inherent  properties ;  the  first 
and  principal  of  which  was  its  descendibility.  Here  then 
we  must  drc^  our  race  of  Saxon  kings,  at  least  for  a  while^ 
and  derive  our  descents  from  William  the  Conqueror  as  from 
a  new  stock,  who  acquired  by  right  of  war  (such  as  it  is,  yet 
still  dernier  retort  of  kings)  a  strong  and  undisputed 
tide  to  the  inheritable  crown  of  England. 

Accordingly  it  descended  from  him  to  his  sons  William  {^^^^^ 

*  WinkroorMilmBb.1.8. 

I  Hale.  Hkt  C.  L  c.  6.  SeU.  Review  of  TitlMi,c  8. 
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Mmdjdto^  IL  and  Henry  I.  Robert,  it  must  be  owned,  his  eldest  son« 
itaniLind  was  kept  out  of  possession  by  the  arts  and  violenee  of  his 
brethren ;  who  perhaps  might  proceed  upon  a  notion,  whieh 
prevailed  for  some  time  in  the  law  of  descents,  (though  never 
adopted  as  the  rule  of  public  sueoessionsJ)  that  when  the 
eldest  son  was  already  provided  for,  (as  Robert  was  oonstn 
tuted  duke  of  Normandy  by  his  &ther*s  will)  in  such  a  oaae 
the  not  brother  was  entitled  to  enjoy  the  rest  of  their 
fiithei^B  Inheritance.  Bn^  as  he  died  wttboitt  issue,  Henry 
at  last  had  a  good  title  to  the  throne,  whatever  he  might  have 
at  first. 

whowM        Stephen  of  Blois,^  who  succeeded  him,  was  indeed  the 

•uccceded  by 

Stephen,  grandson  of  the  conqueror  by  Adelicia  his  daughter,  and 
tic  better  claimed  the  throne  by  a  feeble  kind  of  hereditary  right : 
p«.  not  as  being  the  nearest  of  the  male  line,  but  as  the  nearest 
male  of  the  blood  royal,  excepting  his  elder  brother  Theo- 
bald ;  who  was  earl  of  Blois,  and  therefore  seemed  to  have 
waived,  as  he  certainly  never  insisted  on,  so  troublesome 
and  precarious  a  claim.  The  real  right  was  in  the  empress 
Matilda  or  Maud,  the  daughter  of  Henry  I. ;  the  rule  of 
snceession  being  (where  women  are  admitted  at  all)  that  the 
daughter  of  a  son  shall  be  preferred  to  the  son  of  a  daugh* 
ter.  So  that  Stephen  was  little  better  than  a  mere  usurper ; 
and  therefiire  he  rather  chose  to  rely  on  a  title  by  elec^n,^ 
[  ^1  ]  whQe  the  empress  Maud  did  not  fiill  to  assert  her  hereditary 
right  by  the  sword:  which  dispute  was  attended  with  various 
success,  and  ended  at  last  in  the  compromise  made  at  Wal* 
lingford,  that  Stephen  should  keep  the  crown,  but  that  Henry 
the  son  of  Maud  should  succeed  him ;  as  he  afterwards  ac- 
cordingly did. 

BuocMdcd      Henry,  the  second  of  that  name,  was  (next  after  his  mo- 
by  Henry  II.  ^^^^^  Matilda)  the  undoubted  heir  of  William  the  Conqueror; 
but  he  had  also  another  connexion  in  blood,  wliielLendeared 


i  Sec  Lord  Littleton's  Life  of  Henry 
II.  Vol.  I.  p.  467. 

^  Stephan  U  genondly  called  as 
above  by  Blackstone,  Stephen  orB]oi<!, 
but  incorrectly.  His  father  -was  Earl 
of  Blois,  and  then  his  brother.  He 
was  £arl  of  Boulogne,  in  right  of  his 
wife.  Thm  tlie  shadow  of  titlo  by 
ifhich  he  dainMd  the  Ouooe  veally 


belonged  to  his  elder  brother,  as  no- 
ticod  by  i^r  Riohaid  Baker,  in  hia 

>  "  EgoSUphanmsDdgraliaasieium 

"  cleri  €t  populi  in  regent  Anghrum 
"  electus.  ifc."  {Cart,  A.  D.  1 13(i. 
Ric.  de  Hagofltald.  314,   Hearae  ad 
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him  still  farther  to  the  Engliah.  Hewaslineftlly  detoended 
Irom  Edmund  Iransidei  the  last  of  the  Saxon  raoe  of  here- 
dilary  kings*  For  Edwaxd  the  oiitUir»  the  son  of  Edmund 
Iranside»  had  (besides  Edgar  Atheling»  who  died  without 
isaie)  a  daughter  Margaret,  who  was  married  to  Malcolm 
king  of  Scotland:  and  in  her  the  Saxon  hereditary  right 
resided.  By  Malcolm  she  had  several  children,  and  among 
the  rest  Matilda  the  wife  of  Henry  I.,  who  by  him  had  the 
empress  Maud,  the  mother  of  Henry  II.  Upon  which  ac- 
count the  Saxon  line  is  in  our  histories  frequently  said  to 
have  been  restored  in  liis  person:  though  in  reality  that 
right  subsisted  iti  tlie  sons  of  Malcolm  by  queen  Margaret; 
king  Henry's  best  title  being  as  heir  to  the  conqueror. 

From  Henry  II.  the  crown  descended  to  his  eldest  son 
Eichard  I.,  who  dying  childless,  the  right  vested  in  his  ne-  Then  ri. 
phew  Arthur^  the  son  of  Geoffrey  his  next  brother:  but  S::^',,"" 
John,  the  youngest  son  of  king  Henry,  seized  the  throne  liSSo^' 
claiming,  as  appears  from  his  charters^  the  crown  by  hem* 
dilaiy  ri^t;"^  that  is  to  uy,  he  was  next  of  kin  to  die  de« 
ceased  king,  being  his  surviving  brother:  whereas  Arlhwr 
was  reinovied  one  dctgree  fiur^ier,  being  his  brother's  son» 
though  by  right  of  representation  be  stood  in  the  place  of  hb 
fiither  Cleofirey^  And  however  flimsy  this  title,  and  those  of 
William  Rnfue  and  Stephen  of  Blois,  may  appear  at  this 
distance  to  us,  after  the  law  of  descents  hath  now  been  settled 
for  so  many  centuries,  they  were  sufHcient  to  puzzle  the  un- 
derstandings of  our  brave,  but  unlettered,  ancestors.  Nor 
indeed  can  we  wonder  at  the  number  of  partizans,  who  j-  j 
espoused  the  pretensions  of  king  John  in  particular;  since 
even  in  the  reign  of  his  father,  king  Henry  II.  it  was  a 
point  undetermined,"  whether,  even  in  common  inheritances, 
the  child  of  an  elder  brother  should  succeed  to  the  land  in 
right  of  representation  or  the  younger  surviving  brother  in 
right  of  proximity  of  blood.    Nor  is  it  to  this  day  decided 
in  the  collateral  succession  to  the  fiefs  of  the  empire,  whether 
the  order  of  the  stocks,  or  the  proximity  of  degree  shall 
take  plaoe.*^  However,  on  the  death  of  Arthur  and  his  sister 

" — Rigui  Angliir  ;   qutMl  uobit         "  Glanv. /.  7.  tf»  3. 
"  Jure  compttit  hmrtiitMTit,**  S(clm.        *  Mod  Un.  Hbt.  six.  619, 
HU$,  B,  /ok  pfud  WOkiiu,  364. 
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Nest  u>  MB  EleAnor  without  issue*  a  dear  and  indispiitable  title  vested 
^SSiSi  in  Henry  IIL  the  son  of  John:  and  irom  him  to  Richafd 
thf^i^r*  ^  second,  a  suoeession  of  six  generations^  the  crown  de- 
nccixlcd  for  scended  in  the  true  hereditary  tine.   Under  one  of  which 

tionruT^e  race  of  princesP  we  find  it  declared  in  parliament,  "  that  the 


"  law  of  the  crown  of  England  is,  and  always  hath  been, 
**  tliat  the  cliildrcn  of  the  king  of  England,  whether  born 
"  in  England  or  elsewhere,  ought  to  bear  the  inheritance 
"  after  the  death  of  their  ancestors.    Which  law  our  sove- 
**  reign  lord  the  king,  the  prelates,  carls,  and  barons,  and 
"  other  great  men,  together  with  all  the  commons  in  par- 
liament  assembled,  do  approve  and  affirm  for  ever.** 
Ob  Richard     Upon  Richard  the  second's  resignation  of  the  crown,  he 
nation  tbe    having  no  children,  the  ri^rht  resulted  to  the  issue  of  hie 
cdtothc     grandfather  Edward  111.    That  king  had  many  children, 
ward  HI.  '  besides  his  eldest,  Edward  the  black  prince  of  Wales,  the 
wm  w  iu"  &therof  Richard  II.:  but  to  avoid  contusion  I  shall  only 
d'ied'w'ithoat  mention  three ;  William  his  second  son,  who  died  without 
nei  duitc  of  issue ;  Lionel  duke  of  Clarence,  his  thhrd  son ;  and  J<shn  of 
joirno?    Gant,  duke  of  Lancaster,  his  fourth.   By  the  mica  of  sw^* 
cession  therefore  the  posterity  of  Lionel  duke  of  Clarence 
were  entided  to  the  throne,  upon  the  resignation  of  king 
Richard ;  and  had  accordingly  been  declared  by  the  king, 
many  years  before,  the  presumptive  heirs  of  the  crown: 
which  declaration  was  also  confirmed  in  parliament. But 
Henry  duke  of  Lancaster,  tlie  son  of  John  of  Gant,  having 
[  20S  J  then  a  large  army  in  tlie  kingdom,  the  pretence  of  raising 
^riioMioD  which  was  to  recover  his  patriaiony  firom  the  king,  and  to 
^S^^Tf,  redress  the  grievances  of  the  subject,  it  was  impossible  for 
any  other  title  to  be  asserted  with  any  safety ;  and  he  became 
king  under  the  title  of  Henry  IV.    But,  as  sir  Matthew 
Hale  remarks,'  though  the  people  unjustly  assisted  Henry 
IV.  in  his  usurpation  of  the  crown,  yet  he  was  not  admitted 
thereto,  until  he  had  declared  that  he  claimed,  not  as  a  con* 
queror,  (which  he  very  much  inclined  to  do)*  hut  as  a  suc^ 
cesser,  descended  by  right  line  of  the  blood  royal ;  as  ap- 
pears from  the  rolls  of  parliament  in  those  times.  And  in 
order  to  this  he  set  up  a  shew  of  two  tides :  the  one  upon 

*  Stat.  26  Edw.  III.  st.  2.  '  Hist.  C.  L.  c.  6. 

«  Slsiidlbid'^GaieaLHiiL846.  *  8dd.  tit.  Hon.  4. 9. 
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the  pretence  of  being  the  first  of  the  blood  royal  in  the  en- 
tire male  line,  whereaa  the  dake  of  CUrence  left  only  one 
daughter,  Philippa ;  from  which  female  branch,  by  a  mar- 
riage with  Edmond  Mortimer  earl  of  March,  the  house  of 
York  descended:  the  other,  by  reviving  an  exploded  rumour, 
first  propagated  by  John  of  Gant,  that  Edmond  earl  of 
Lancaster  (to  whom  Ileury's  mother  was  heiress)  was  in 
reality  the  elder  brother  of  king  Edward  I. ;  though  his  pa- 
rents, on  account  of  his  personal  deformity,  had  imposed 
him  on  the  world  for  the  younger  :  and  therefore  Henry 
would  be  entitled  to  the  crown,  either  as  successor  to 
Richard  II.,  in  case  the  entire  male  line  was  allowed  n  pre- 
ference to  the  female ;  or,  even  prior  to  that  unfortunate 
IHrincex  if  the  crown  could  descend  through  a  female*  while 
an  entire  male  line  was  existing. 

However,  as  in  Edward  the  third's  time  we  find  the  par-  in  'vhnsc 
liament  approving  and  aoSrming  the  law  of  the  crown,  as  be- 
fine  stated,  so  in  the  reign  of  Henry  IV.  they  actually  ex-  ^^"^ 
erted  their  right  of  new^ttling  the  succession  to  the  crown.  J^^^^r"' 
And  this  VIS  done  by  the  statute  7  Hen.  IV,  c.  2,  whereby  . 
it  is  enacted,  "  that  die  inheritance  of  the  crown  and  realms 
*'  of  England  and  France,  and  all  other  the  king's  do- 
*•  minions,  shall  be  set  and  remain^  in  the  person  of  our 

sovereign  lord  the  king,  and  in  the  heirs  of  his  body 
"  issuing  and  prince  Henry  is  declared  heir  apparent  to 
the  crown,  to  hold  to  him  and  the  heirs  of  his  body  issuing,  [  /^4'  ] 
with  remainder  to  lord  Thomas,  lord  John,  and  lord  Hum- 
phry, the  king's  sons,  and  the  heirs  of  their  bodies  respec- 
tively ;  which  is  indeed  nothing  more  than  the  law  would 
have  done  before,  provided  Henry  the  fourth  had  been  a 
rigfatful  king.  It  however  serves  to  shew  that  it  was  then 
generally  understood,  that  the  king  and  parliament  had  a 
nfg^i  to  newHonodel  and  regulate  the  succession  to  the  crowns 
and  we  may  also  observe,  with  what  caution  and  delicacy 
the  parliament  then  avoided  declaring  any  sentunent  of 
Henry's  original  title*  However  sir  Edward  Coke  more  than 
once  oxpreasly  declares,*  that  at  the  tune  of  passing  this  act 
the  right  of  the  crown  was  in  the  descent  from  Philippa, 
daughter  and  heir  of  Lionel  duke  of  Clarence. 

t  mt  ntyt  et  demoerg:  4  lost.  37.  ^05. 


Digitized  by  Googlc 


214  OF  THE  KING  AND  HIS  TITLE.  [Ch.  III. 

Henry         Nevcrtheless.  the  crown  descended  regularly  from  Henry 

MBMid^    IV.  to  his  son  and  grandson  Henry  V.  and  VI. ;  In  the 

sacceeded,  latter  of  wHose  reisrns  the  house  of  York  asserted  their  dor- 
bat  th« 

YcvTimt  ^^^^^ »         ^^'^^  imbruing  the  kingdom  in  blood  and 

wevdiiedia  confusion  for  seven  years  tofjetlier,  at  last  established  it  in 
tbeperaon  ^ 

jJMwani   the  person  of  Edward  IV.    At  his  accession  to  the  throne, 
after  a  breach  of  the  succession  that  continued  for  three  de- 
scents, and  above  threescore  years,  the  distinction  of  a  king 
dejure  and  a  king  de facto  began  to  be  first  taken  ;  in  order 
to  indemnify  such  as  had  submitted  to  the  late  establish- 
menty  and  to  provide  for  the  peace  of  the  kingdom  by  con- 
firming all  honours  conferred  and  all  acts  done,  by  those  who 
were  now  called  the  usurpers,  not  tending  to  the  disherison 
of  the  rightful  heir.    In  statute  1  £dw.  IV.  c.  1,  the  three 
Henrys  are  styled,  '*  late  kings  of  England  successively  in 
"  dede,  and  not  of  lyght***  And,  in  all  the  charters  which 
I  liaTe  met  with  of  king  Edward,  wherever  he  has  occasion 
to  speak  of  any  of  the  line  of  Lancaster,  he  calls  them  ''n«- 
**  jwr  de facto,  ei  non  dejure,  reges  Angliar 
who  Ml  two    Edward  IV.  left  two  sons  and  a  daughter ;  the  ddest  of 
S^iSr*  which  sons,  king  Edward  V.  enjoyed  the  regal  dignity  for  a 
EdwMd  V.  very  short  time,  and  was  then  deposed  by  Richard  his  unna* 
luchwauK  tural  uncle,  who  iiiunediately  usurped  the  royal  dignity; 

having  previously  insinuated  to  the  populace  a  suspicion  of 
bastardy  in  the  children  of  Edward  IV.,  to  make  a  shew  of 
[  ^5  ]  some  hereditary  title;  after  which  he  is  generally  believed 
to  have  murdered  his  two  nephews ;  upon  whose  death  the 
right  of  the  crown  devolved  to  their  sister  Elizabeth. 
Who  was  The  tyrannical  reign  of  king  Richard  III.  gave  occasion 
J^li^ff.  to  Henry  earl  of  Richmond  to  assert  his  title  to  the  crown. 
A  title  the  most  remote  and  unaccountable  that  iiras  ever 
set  up,  and  which  nothing  could  have  given  success  to, 
but  the  universal  detestation  of  the  then  usurper  Richard. 
For,  besides  that  he  claimed  under  a  descent  from  John  of 
Gant,  whose  title  was  now  exploded,  the  claim  (such  as  it 
was)  was  through  John  Earl  of  Somerset,  a  bastard  son, 
begotten  by  John  of  Gant  upon  Catherine  Swinferd.  It 
is  true,  that,  by  an  act  of  parliament  20  lUc  II.,  this  son 
was,  with  others,  legitimated  and  made  inheritable  to  all 
lands,  offices,  and  dignities,  as  if  he  had  been  born  in 
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.  wedliock :  but  stillj  with  an  express  reservation  of  UiecrDWii« 

**  excepta  dignitateregali.'''' 

Notwithstanding  all  this,  immediately  after  the  battle  of 
BoBworth  field,  be  assumed  the  regal  dignity:  the  right 
d  the  crown  then  being,  as  sir  Edward  Coke  expressly 
declares,^  in  Elixabeth,  eldest  daughter  of  Edward  IV.: 
and  his  possession  was  established  by  parliament,  holden 
the  first  year  of  his  reign.  In  the  act  for  which  purpose, 
the  parliament  seems  to  have  copied  the  caution  of  their 
predecessors  in  the  reign  of  Henry  IV.  •  and  therefore  (as 
lord  J^acon  the  historian  of  this  reign  observes)  carefully 
avoided  any  recognition  of  Henry  VII's.  right,  which 
indeed  was  none  at  all ;  and  the  king  would  not  have  it 
by  way  of  new  law  or  ordinance,  whereby  a  right  ruight 
seem  to  be  created  and  conferred  upon  him ;  and  therefore 
a  middle  way  was  rather  chosen,  by  way  (as  the  noble 
historian  expresses  it)  of  establishment,  and  that  under 
covert  and  indifferent  words,  "  that  the  inheritance  of  the 
"  crown  should  rest,  remain,  and  abide  in  king  Henry  VII, 

and  the  heirs  of  his  body :"  thereby  providing  for  the 
fiiture,  and  at  the  same  time  acknowledging  his  present 
possession ;  but  not  determining  either  way,  whether  that  [  jgog  j 
possession  was  Se  jun  or  de  facto  merely.   However,  he 
soon  after  married  Elisabeth  of  York,  the  undoubted  heiress  riSdnSt 
of  the  conqueror,  and  thereby  gained  (as  sir  Edward  Coke^  ^oVl"tbe 
declares)  by  much  his  best  title  to  the  crown.   Whereupon  ^"inu^iv; 
the  act  made  in  his  ftivour  was  so  much  disregarded,  that  it 
never  was  printed  in  our  statute  books. 

Henry  the  eighth,  the  issue  of  this  marriage,  succeeded  Henry  vui. 
to  the  crown  by  clear  indisputable  hereditary  right,  and  hu  three 
transmitted  it  to  liis  three  children  in  successive  order,  l^^^. 
But  in  his  reign  we  at  several  times  find  the  parliament 
busy  in  regulating  the  succession  to  the  kingdom.  And, 
first,  by  statute  25  Hen.  VIII.  c.  12,  which  recites  the 
mischiefs  which  have  and  may  ensue  by  disputed  titles, 
because  no  perfect  and  substantial  provision  hath  been 
made  by  law  concerning  the  succession ;  and  then  enacts 
that  the  crown  shall  be  entailed  to  his  majesty,  and  the 
sons  or  heirs  mala  of  his  body ;  and  in  de&ult  of  such  sons 

«  4lnit.  36.  *  iMtf.37.  «  1MI.S7. 
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to  the  lady  Elizabeth  (who  is  declared  to  be  the  king's 
eldest  issue  female^  in  exclusion  of  the  lady-  Mary,  on 
•  account  of  her  supposed  illegitimacy  by  the  divorce  of  her 
mother  queen  Catherine)  and  to  the  lady  Elizabeth's  heirs 
of  her  body ;  and  so  on  from  issue  female  to  issue  female^ 
and  the  heirs  of  their  bodies^  by  course  of  inheritance 
aepording  to  thmr  ages,  as  the  eroum  of  England  kaih  bem 
iKcmtomed  and  (nufht  to  go^  in  case  where  tere  be  heirs 
female  of  the  same :  and  in  default  of  issue  female*  then  to 
the  king^i  right  heirs  for  ever.  This  single  statute  is  an 
ample  proof  of  all  the  four  positions  we  at  first  set  out 
with. 

But,  upon  the  king's  divorce  from  Ann  Boleyn,  this 
statute  was,  with  regard  to  the  settlement  of  the  crown, 
repealed  by  statute  28  Hen.  VIII.  c.  7,  wherein  the  lady 
Elizabeth  is  also,  as  well  as  the  lady  Mary,  basUirdized, 
and  the  crown  settled  on  the  kintr's  children  by  queen  Jane 
Seymour,  and  his  future  wives ;  and,  in  defect  of  such 
children,  then  with  this  remarkable  remainder,  to  such 
persons  as  the  king  by  letters  patent,  or  last  will  and  testa- 

\  S07  ]  <Dc>)^>  should  limit  and  appoint  the  same*  A  vast  power;  but, 
notwithstanding,  as  it  was  regularly  vested  in  him  by  the 
supreme  legislative  authority^  it  was  therefore  indisputably 
valid.  But  this  power  was  never  carried  into  execution  j 
for  by  statute  35  Hen.  VIII.  o,  1,  the  king's  two  daughters 
are  legitimated  again,  and  the  crown  is  limited  to  prince 
Edward  by  name,  after  tiiat  to  the  hidy  Mary,  and  then  to 
the  lady  Eli^beth,  and  the  heirs  of  their  respective  bodies ; 
which  sucoesnon  took  eflfect  accordingly,  being  indeed  no 
other  than  the  usual  course  of  the  law,  witii  regard  to  the 
descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  the  minds  of 
the  people,  through  this  jumble  of  acts  for  limiting  the 

j«„y.  succession,  by  statute  1  Mar.  p.  ^,  c.  I,  queen  Mary's 
hereditary  right  to  the  throne  is  acknowledged  and  recog- 
nized in  these  words :  "  the  crown  of  these  realms  is  most 
*'  lawfully,  justly,  and  rightly  descended  and  come  to  the 
queen's  highness  that  iiow  is,  being  the  very,  true,  and 
undoubted  heir  and  inheritrix  thereof."  And  again, 
vpon  the  queen's  marriage  with  Philip  of  Spain,  in  tho 
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statute  which  settles  the  preliminaries  of  that  match ,y  the 
hereditary  right  to  the  crown  is  thus  asserted  and  declared : 
as  toodiiiig  the  right  of  the  quem's  inheritance  in  the 
realm  and  dominioiis  of  EngUudy  die  diildren,  whether 
male  or  female,  shall  succeed  in  them,  aoeor^ng  to  the 
"  known  laws,  statutes,  and  customs  of  die  same.**  Which 
delermuiation  of  the  parliament,  that  the  snecession  shall 
continue  in  the  usual  course,  seems  tacitly  to  imply  a  power 
of  new>modelling  and  altering  it,  in  case  the  legislature  had 
thought  proper. 

On  queen  Elizabeth's  accession,  her  right  is  recognized  Kiii-^bcth. 
iu  still  stronger  terms  than  her  sister's ;  the  parliament 
acknowledging,^  "  that  the  queen's  highness  is,  and  in  very 
**  deed  and  of  most  mere  right  ought  to  be,  by  the  laws  of 
**  God,  and  the  laws  and  statutes  of  this  realm,  our  most 
"  lawful  and  rightful  sovereign  liege  lady  and  queen ;  and 
"  that  her  highness  is  rightly,  lineally,  and  lawfully  de-  [  ^08  ] 
*'  sccnded  and  come  of  the  biood  royal  of  this  realm  of 
**  England ;  in  and  to  whose  princely  person,  and  to  the 
"  hours  of  her  body  lawfiiUy  to  be  begotten,  after  her,  the 

imperial  crown  and  dignity  of  this  realm  doth  belong." 
And  in  the  same  reign,  by  statute  13  Elis.  c  I,  we  find  the 
right  of  parlwment  to  direct  the  succession  of  the  crown  as" 
aerted  in  die  most  explicit  words.  '*  If  any  person  shall 
"  hold,  afiirm,  or  maintain  that  die  common  laws  of  diis 

realm,  not  altered  by  parliament,  ought  not  to  direct  the 
**  right  of  the  crown  of  Enghmd ;  or  that  the  t|uecii's 
**  majesty,  with  and  by  the  authority  of  parliament,  is  not 
**  able  to  make  laws  and  statutes  of  sufficient  force  and 
**  validity,  to  limit  and  bind  the  crown  of  this  realm,  and 

the   descent,   limitation,    inheritance,   and  government 

thereof: — such  person,  so  liolding,  affirming,  or  maintain- 

ing,  shall,  during  the  life  of  tlie  queen,  be  guilty  of  high 
"  treason ;  and  after  her  decease  shall  be  guilty  of  a  mis- 

demeanor,  and  forfeit  his  goods  and  chattels." 

On  the  death  of  queen  Elisabeth,  without  issue,  the  line 
of  Henry  VIII.  became  exdnct    It  therefore  became 
necessary  to  recur  to  the  other  issue  of  Henry  YII.  by  J^^*"^ 
Elisabeth  of  York  his  queen:  whose  eldest  daughter 
r  I  liar. p.  2.e.  2  ■  Sut.l  Elis.c.  a. 
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Margaret  having  married  James  IV.  king  of  Scotland,  king 
James  the  sixth  of  Scotland,  and  of  England  the  first,  was 
the  lineal  descendant  from  that  alliance.  So  that  in  his 
person,  as  clearly  as  in  Henry  VIXL  centred  all  the  claims 
of  different  competitors,  from  the  conquest  downwards,  he 
being  indisputably  the  lineal  heir  of  the  conqueror*  And, 
what  is  still  more  remarkable*  in  his  person  also  centred  the 
right  of  the  Saxon  monarebs*  whidi  had  been  suspended 
from  the  ccmquest  till  his  accession.  For*  as  was  formerly 
observed,  Maigaret  the  sbter  of  £dgar  AtbeUng,  the 
daughter  of  Edward  the  outlaw*  and  grand-daughter  of 
king  Edmund  Ironside*  was  the  person  in  whom  the 
hereditary  fight  of  the  Saxon  kings,  supposing  it  not 
abolished  by  the  conquest,  resided.  She  married  Malcolm 
king  of  Scotland;  and  Henry  II.  by  a  descent  from  Ma- 
[  209  ]  tilda  their  daughter,  is  generally  called  the  restorer  of  the 
Saxon  line.  But  it  must  be  remembered,  that  Malcolm  by 
his  Saxon  queen  had  sons  as  well  as  daughters ;  and  that 
the  royal  family  of  Scotland  from  that  time  downwards  were 
the  offspring  of  Malcolm  and  Margaret.  Of  this  royal 
family  king  James  the  first  was  the  direct  lineal  heir,  and 
therefore  united  in  his  person  every  possible  claim  by  here* 
ditary  right  to  the  English  as  well  as  Scottish  throne*  being 
the  heir  both  of  Egbert  and  William  the  Conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  leamiQg  than 
wisdom*  who  could  deduce  an  hereditary  title  for  more  than 
eight  hundred  years*  should  easily  be  taught  by  the  flat- 
terers of  the  times  to  believe  there  was  something  divine  in 
this  right*  and  that  the  finger  of  Providence  was  visible  in 
its  preservation.  Whereas*  though  a  wise  institution*  it  was 
clearly  a  human  institution ;  and  the  right  inherent  in  him 
no  natural,  but  a  positive,  right.  And  in  this  and  no  other 
light  was  it  taken  by  the  English  parliament ;  who  by  sta- 
tute 1  Jac.  I.  c.  1,  did  "  recognize  and  acknowledge,  that 
**  immediately  upon  the  dissolution  and  decease  of  Elizabeth 
"  late  queen  of  England,  the  imperial  crown  thereof  did  by 
"  inherent  birthright,  and  lawful  and  undoubted  succession, 

descend  and  come  to  his  most  excellent  majesty,  as  being 
"  lineally,  justly,  and  lawfully,  next  and  sole  heir  of  the 
"  blood  royal  of  this  realm."  Not  a  word  here  of  any  rig^t 
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immediately  derived  from  heaven  :  which,  if  it  existed  any 
where,  must  be  sought  for  among  the  aborigines  of  the  island, 
the  ancient  Britons ;  among  whoBe  pnnoes  indeed  some  have 
■gone  to  search  it  for  him.* 

But,  wild  and  absurd  as  the  doctrine  of  divine  right  most 
undoubtedly  is,  it  is  still  more  astonishing,  that  when  so 
taany  human  hereiiBtaiy  rights  had  centred  in  this  king,  his 
eon  and  heir  king  Charles  the  first  should  be  told  by  those  [  filO  ] 
infamous  judges,  who  pronounced  his  unparalleled  sentence,  omom  i. 
that  he  was  an  dective  prince;  elected  by  bis  people,  and 
therefbre  accountable  to  them,  in  his  own  proper  person,  for 
liis  conduct  The  confbsion,  instability,  and  madness,  which 
followed  the  fatal  catastrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  standing  argument  in  favour  of  hereditary 
monarchy  to  all  future  ages ;  as  they  proved  at  last  to  the 
then  deluded  people :  who,  in  order  to  recover  that  peace  ^  convcu- 

*      /  *  tion-parlia- 

and  happiness  which  for  twenty  years  together  they  had  lost,  n»«»t,  iQ6o. 
in  a  solemn  parliamentary  convention  of  the  states  restored 
the  right  heir  of  the  crown.  And  in  the  proclamation  for 
that  purpose,  which  was  drawn  up  and  attended  by  both 
houses,^  they  declared,  "  that,  according  to  their  duty  and 
**  allegiance,  they  did  heartily,  joyfully,  and  unantmonsly 

acknowledge  and  proclaim,  that  immediately  upon  the  de- 
"  cease  of  our  late  sovereign  lord  king  Charles,  the  imperial 
'**  crown  of  these  realms  did  by  inherent  birthright  and  law- 

fill  and  undoubted  succession  descend  and  come  to  his 
^  most  excellent  majesty  Charles  the  second,  as  being  li-  auict  ii. 

neally,  justly,  and  lawfiiUy,  next  hdr  of  the  blood  royal  of 
**  this  realm ;  and  thereunto  they  most  humbly  and  fiilthfiilly 

did  submit  and  oblige  themselves,  their  heurs,  and  poste- 
"  rity  for  ever." 

Thus  I  think  it  clearly  a})pears,  from  the  highest  au- 
thority this  nation  is  acquuintcd  with,  that  the  crown  of 
England  hath  been  ever  an  hereditary  crown ;  though  sub- 
ject to  limitations  by  parliament.    The  remainder  of  this 

*  Elizabeth  of  York,  the  mother  of  GladyB,  only  sister  to  Lewellin  ap 

queea  Margaret  of  Seoiland,  wat  Jorwertli  the  great,  had  die  true  light 

hdreMorUiehoiigeorMectuMr.  And  to  the  priod|nlity  of  Wales.  Hi$t» 

Mr.  Carte  observes,  that  the  house  of  F.ng.  iii.  705. 

Hoiianm,  io  virtue  of  He  deioettlftoin       *  Con*  Joura.  6  May  I6&lk 
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inBtanccs    chapter  will  consist  principally  of  those  instances,  wherein 

where  par-  '  x         r  j 

ISl^cd'ttre  parliament  has  asserted  or  exercised  this  right  of  alter- 
tarinffbe  limiting  the  succession ;  a  right  which,  we  have 

seen,  was  before  exercised  and  asserted  in  the  reigns  of 
Henry  IV.  Henry  VII.  Henry  VIII.  queen  Mary,  and 
queen  EUsabelih. 

The  bill  fl(  The  first  instance,  in  point  of  time,  is  the  famous  bill  of 
exclusion,  which  raised  such  a  ferment  in  the  latter  end  of 

^^^^  the  reign  of  king  Charles  the  second.  It  is  well  known  that 
the  purport  of  this  bill  was  to  have  set  aside  the  king's 

[  211  ]  brother  and  presumptive  heir,  the  duke  of  York,  from  the 
succession,  on  the  score  of  his  being  a  papist ;  that  it  passed 
the  house  of  commons,  but  was  rejected  by  the  lords  ;  the 
king  having  also  declared  beforehand,  that  he  never  would 
be  brought  to  consent  to  it.  And  from  this  transaction  we 
may  collect  two  things  :  ].  That  the  crown  was  universally 
acknowledged  to  be  hereditary ;  and  the  inheritance  inde- 
feasible unless  by  parliament :  else  it  had  been  needless  to 
prefer  such  a  bill.  2.  That  the  parliament  had  a  power  to 
have  defeated  the  inhecitance :  else  such  a  bill  had  been  in* 
efiectual.  The  commons  acknowledged  the  hereditary  right 
then  subsisting;  and  the  lords  did  not  dispute  the  power, 
but  merely  the  propri.ety,  of  an  exclusion.  However,  as  the 

^MDMii.  bill  took  no  efl^t,  king  James  the  second  succeeded  to  the 
throne  of  his  ancestors ;  and  might  have  enjoyed  it  during 
the  remainder  of  his  life,  but  fer  his  own  in&tuated  con- 
duet,  which  (with  other  concurring  cireumstances)  brought 
on  the  revolution  in  1688. 

The  true  ground  and  principle,  upon  which  that  memo- 
rable event  proceeded,  was  an  entirely  new  case  in  politics, 
which  had  never  before  happened  in  our  history  ;  the  abdi- 
cation of  the  reigning  monarch,  and  the  vacancy  of  the 
throne  thereupon.  It  was  not  a  defeazance  of  the  right  of 
succession,  and  a  new  limitation  of  the  crown,  by  the  king 
and  both  houses  of  parliament :  it  was  the  act  of  the  nation 
alone,  upon  a  conviction  that  there  was  no  king  in  being. 

^iieooimn'  For  in  a  full  assembly  of  the  lords  and  commons,  met  in  a 

mifiSiMp  convention  upon  the  supposition  of  this  vacancy,  both 
bouses^  came  to  this  resolution;  "  that  king  James  the 

*  Com  Joa»..7Febw  1688. 
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**  second,  having  endeavoured  to  subvert  the  constitution  of 
"  the  kingdom,  by  breaking  the  original  contract  between 
**  king  and  people ;  and,  by  the  advice  of  Jesuits  and  other 
**  wicked  persons,  liaving  violated  the  fundamental  laws  ; 
**  and  having  withdrawn  himself  out  of  tliis  kingdom  ;  has 
"  abdicated  the  government,  and  that  the  throne  is  thereby 
**  vacant."  Thus  ended  at  once,  by  this  sudden  and  unex-  [  21^  ] 
pected  vacancy  of  the  throne,  the  old  line  of  succession ; 
which  from  the  conquest  had  lasted  above  six  hundred 
years,  and  from  the  union  of  the  heptarchy  in  king  Egbert 
ahnost  nine  hundred.  The  fiusts  themseWes  thus  appealed 
tOy  the  king's  endeavour  to  subvert  the  constitution  bj 
breaking  the  original  contract,  his  violation  of  the  funda- 
mental laws,  and  his  withdrawing  himself  out  of  the  king* 
dom,  were  evident  and  notorious:  9fid  die  consequences 
drawn  from  these  &cts  (namely,  that  they  amounted  to  an 
abdication  of  the  government ;  which  abdication  did  not  af- 
fect only  the  person  of  the  king  himself,  but  also  all  his 
heirs,  and  rendered  the  throne  absolutely  and  completely 
vacant)  it  belonged  to  our  ancestors  to  determine.  For, 
whenever  a  question  arises  between  the  society  at  large  and 
any  magistrate,  vested  with  powers  originally  delegated  by 
that  society,  it  must  be  decided  by  the  voice  of  the  society 
itself:  there  is  not  upon  earth  any  other  tribunal  to  resort 
to.  And  that  these  consequences  were  fairly  deduced  from 
these  facts,  our  ancestors  have  solemnly  determined,  in  a 
full  pariiameatary  convention  representing  the  whole  society* 
The  reasons  upon  which  they  decided  may  be  found  at  large 
in  the  parliamentary  proceedings  of  the  times ;  and  may  be 
matter  of  instructive  amusement  for  us  to  contemplate,  as  a 
speculative  point  of  history.  But  care  must  be  taken  not  to 
carry  this  inquiry  fiirther,  than  merely  for  instructbn  or 
amusement.  The  idea,  that  the  consciences  of  posterity 
were  concerned  in  the  rectitude  of  their  ancestors*  decisions, 
gave  birth  to  those  dangerous  political  heresies,  which  so 
long  distracted  the  state,  but  at  length  are  all  happily  extin- 
guished. I  therefore  rather  choose  to  consider  this  great 
political  measure  upon  the  solid  footing  of  authority,  than  to 
reason  in  its  favour  from  its  justice,  moderation,  and  expe- 
dience :  because  that  might  imply  a  right  of  dissenting  or 
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molting  from  it,  in  ease  we  should  dunk  it  to  have  heen  un- 
just, oppressive,  or  inexpedient.  Whereas,  our  ancestors 
having  most  indisputably  a  competent  jurisdiction  to  decide 
this  great  and  important  question,  and  having  in  fact  decided 
[  213  ]  it,  it  is  now  become  our  duty  at  this  distance  of  time  to  ac- 
quiesce in  their  determination ;  being  born  under  that 
establishment  which  was  built  upon  this  foundation,  and 
obliged  by  every  tie,  religious  as  well  as  civil,  to  maintain  it. 
But,  while  we  rest  this  fundamental  transaction,  in  point 
of  authority,  upon  grounds  the  least  liable  to  cavil,  we  are 
bound  both  in  justice  and  gratitude  to  add,  thai  it  was  ooiH 
ducted  with  a  temper  and  moderation  which  natufaliy  arose' 
from  its  equity;  that,  however  it  might  in  some  respects  gO' 
beyond  the  letter  of  our  andent  laws,  (the  rsason  of  whsek 
will  more  fiilly  appear  hereafter)^  It  was  agreeable  to<  the 
8|^t  of  our  constitution,  and  the  rights  of  human  nature  s 
and  that  though  in  other  points  (owing  to  the  peculiar  mr-. 
cumstances  of  things  and  persons)  it  was  not  altogetiier  so 
perfect  as  might  have  been  wished,  yet  from  thence  a  new 
sera  commenced,  in  which  the  bounds  of  prerogative  and 
liberty  have  been  better  defined,  the  principles  of  govern- 
ment more  thoroughly  examined  and  understood,  and  the 
rights  of  the  subject  more  explicitly  guarded  by  legal  pro- 
visions, than  in  any  other  period  of  the  English  history. 
In  particular  it  is  worthy  observation  that  the  convention, 
in  this  their  judgment,  avoided  with  great  wisdom  the  wild 
extremes  into  which  the  visionary  theories  of  some  zealous 
republicans  would  have  led  tbem.  They  held  that  this 
misconduct  of  king  James  amounted  to  an  endeavour  to 
subvert  the  constitution ;  and  not  to  an  actual  subversion, 
or  total  dissolution,  of  the  government,  according  to  the 
principles  of  Mr.  Locke :  ^  which  would  have  reduced  the 
society  almost  to  a  state  of  nature;  would  have  levelled  all 
distinctions  of  honour#  rank,  offices,  and  property ;  would 
have  annihilated  the  sovereign  power,  and  in  consequence 
have  repealed  all  positive  laws;  and  would  have  left  the 
people  at  liberty  to  have  erected  a  new  system  of  state  upon 
a  new  foundation  of  polity.  They  therefore  very  prudently 
voted  it  to  amount  to  no  more  than  an  abdication  of  tiie 

<•  See  chap.  VII.  •  on  Gov.  p.  2.  c.  19. 
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government,  and  a  consequent  vacancy  of  the  throne  ;  [  gl4  J 
whereby  the  government  was  allowed  to  subsist,  though 
the  executive  magistrate  was  gone,  and  the  kingly  office  to 
remain,  though  king  James  was  no  longer  king/  And  thus 
tbe  constitution  was  kept  entire;  which  upon  every  sound 
principle  of  government  must  otherwise  have  fallen  to  pieces, 
had  so  principal  and  constituent  a  part  as  the  royal  authority 
been  abolished,  or  even  suspended. 

This  wof^  postnUtam,  the  Tacaney  of  the  thronei  being 
onee  established^  (lie  rest  that  was  then  done  followed 
afanost  of  eonrse.  For,  if  tfie  throne  be  at  any  time  vacant, 
^hieh  may  happen  by  other  means  besides  that  of  abdica- 
lion;  as  if  all  the  blood  royal  should  fiul,  without  any  sue* 
oassor  iq»poinled  by  parliament;)  if,  I  say,  a  vacancy  by 
any  means  whatsoever  should  happen,  the  right  of  disposing 
of  this  vacancy  seems  naturally  to  result  to  the  lords  and 
commons,  the  trustees  and  representatives  of  tlie  nation. 
For  there  are  no  other  hands  in  which  it  can  so  properly 
be  intrusted ;  and  there  is  a  necessity  of  its  being  intrusted 
somewhere,  else  the  whole  frame  of  government  must  be 
dissoJved  and  perish.  The  lords  and  commons  having 
therefore  determined  this  main  fundamental  article,  that 
there  was  a  vacancy  of  the  throne,  they  proceeded  to  fill 
up  that  vacancy  in  such  manner  as  they  judged  the  most 
proper.  And  this  was  done  by  their  declaration  of  12  Fe-  Act  of  set- 
bruary  1688J^  in  the  following  manner:  "that  William  and  16«8,  where- 
Mary,  prince  and  princess  of  Orange,  be,  and  be  declared  nn  mlrT 
king  and  queen,  to  hold  the  crown  and  royal  dignity  kln^'and 
**  during  their  lives,  and  the  life  of  the  survivor  of  them; 
and  that  the  sole  and  full  exercise  of  the  regal  power  be 
only  in,  and  executed  by,  the  said  prince  of  Orange,  in 
"  the  names  of  the  said  prince  and  princess,  during  their 
joint  lives :  and  after  their  deceases  the  said  crown  and 
royal  dignity  to  be  to  the  heurs  of  the  body  of  the  said 
"  princess ;  and  for  default  of  such  issue  to  the  princess 
"  Anne  of  Denmark  and  the  heirs  of  her  body ;  and  for 
"  default  of  such  issue  to  the  heirs  of  die  body  of  the  said 
**  prince  of  Orange.**  [  ^215  ] 

Perhaps,  upon  the  principles  before  established,  the  con-  Principles 
'  Law  of  Forf«U.  118,  119«  ■  Com.  Jouro.  12  f«b.  1688.  settlement. 
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vcntion  might  (if  they  pleased)  have  vested  the  regal  dignity 
in  a  family  entirely  new,  and  strangers  to  the  royal  blood : 
but  they  were  too  well  acquainted  with  the  benefits  of  here-» 
ditary  succession,  and  the  influence  which  it  has  by  custom 
over  the  minds  of  the  people,  to  depart  any  farther  from 
the  ancient  line  than  temporary  necessity  and  self-preserva- 
tion required.  They  therefore  settled  the  crown,  first  on 
king  William  and  queen  Mary,  king  James's  eldest  daughter, 
for  their  joint  lives:  then  on  the  aurvivor  of  them ;  and  then 
on  the  issue  of  queen  Mairy:  upon  failure  of  such  issue^  il 
was  limited  to  the  princess  Anne«  king  James's  second 
daughter,  and  her  issue;  and  lastly,  on  ftiiure  of  thai  to 
the  issue  of  king  Williani,  who  was  the  grandson  of  Chaiiea 
the  first,  and  nephew  as  well  as  son<in*law  of  king  James 
the  second,  being  the  son  of  Mary  his  eldest  sister.  This 
settlement  included  all  Ihe  protestant  posterity  of  king 
Charles  T.,  except  such  other  issue  as  kiqg  James  might  al 
any  time  have,  which  was  totally  omitted  through  fear  of  a 
popish  succession.  And  this  order  of  succession  took  effect 
accordingly. 

wiuuun.  These  three  princes  therefore,  king  William,  queen  Mary, 
Aiigc.  took  and  queen  Anne,  did  not  take  the  crown  by  hereditary  right 
or  descent,  but  by  way  of  donation  or  jmrchasCf  as  the. 
lawyers  call  it ;  by  which  they  mean  any  method  of  acquiring 
an  estate  otherwise  than  by  descent.  The  new  settlement 
did  not  merely  consist  in  excluding  king  JameSi  and  the 
person  pretended  to  be  prince  of  Wales,  and  then  suffering 
the  crown  to  descend  in  the  old  hereditary  channel:  for 
the  usual  course  of  descent  wss  in  some  instances  broken 
^ough ;  and  yet  the  convention  still  kept  it  in  their  eye, 
and  paid  a  great,  lihou£^  not  total,  regard  to  it  Let  us  see 
how  the  succession  would  have  stood,  if  no  abdication  had 
happened,  and  king  James  had  left  no  other  issue  than  his 
two  daughters  queen  Mary  and  queen  Anne.  It  would  have 
stood  thus ;  queen  Mary  and  her  issue ;  queen  Anne  and 
her  issue ;  king  William  and  bis  issue.  But  we  may  re- 
[  21G  ]  member,  that  queen  Mary  was  only  nominally  queen,  jointly 
with  her  husband  king  William,  who  alone  had  the  regal 
power ;  and  king  William  was  personally  preferred  to  queen 
Anne,  though  his  issue  was  postponed  to  hers.  Clearly 
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tfaerdbre  these  prinoes  were  successively  in  possession  of 
crown  by  a  title  different  from  die  usual  cour^io  of 
descent. 

It  wks  towards  the  end  of  king  William's  reign,  when  all 
hopes  of  any  surviving  issue  from  any  of  these  princes  died 
with  the  duke  of  Glocrster,  that  the  king  and  parliament 
thought  it  necessary  again  to  exert  their  power  of  limiting 
and  appointing  the  succession,  in  order  to  prevent  another 
vacancy  of  the  throne ;  which  must  have  ensued  upon  their 
deaths,  as  no  farther  provision  was  made  at  the  Revolution,, 
than  for  the  issue  of  queen  Mary,  (^ueen  Anne,  and  king 
William.  The  parliament  had  previously  by  the  statute  of 
1  W.  &  M.  St.  fifCfit  enacted,  that  every  person  wbo  should  ^^SSH^' 
be  reconciled  to,  or  hold  communion  with,  the  see  of  Rome,  l^^l  ^ 
should  profess  the  popish  religion,  or  should  marry  a  papist, 
should  be  excluded  and  for  ever  incapable  to  inherit,  possess, 
or  enjoy,  the  crown;  and  that  in  such  case  the  people 
should  be  absolved  from  their  allegiance,  and  the  crown 
should  descend  to  sucli  persons,  being  protostanta,  as  would 
have  inherited  the  same,  in  case  the  person  so  reconciled, 
holding  communion,  professing,  or  marrying,  were  naturally 
dead.  To  act  tlierefore  consistently  with  llu mselves,  and 
at  the  same  lime  pay  as  much  regard  to  tlu^  old  hereditary 
line  as  their  former  resolutions  would  admit,  they  turned 
their  eyes  on  the  princess  Sophia,  electress  and  duchess 
dowager  of  Hanover,  the  most  accomplished  princess  of 
her  age.''  For,  upon  the  impending  extinction  of  the  pro- 
testant  posterity  of  Charles  the  first,  tiie  old  lavir  of  regal 
descent  directed  them  to  recur  to  the  descendants  of  James 
the  first;  and  the  pnncess  Sophia,  being  the  youngest 
daughter  of  Elizabeth  queen  of  Bohemia,  who  was  the  [  £17  ] 
daughter  of  James  the  first,  was  the  nearest  of  the  ancient 
blood  royal,  who  was  not  incapacitated  by  profesnng  tho 
popish  religion.  On  her  therefore,  and  the  heirs  of  her  '•J'JJJj-*^'' 
body,  being  protcstants,  the  remainder  of  the  crown,  ex-tiiecrownin 
peccant  on  the  death  ol  king  >v  liham  and  queen  Anne  ant«of  the 

pnncess 

*  Saoford  in  his  GtiDealogical  His-      reputed  the  most  lcarne<i,  the  second 
tory,  published  A.  D.  1677.  speaking     the  gieal«t>t  ailisi,  aod  the  lost  one 
(paflB695)oftb«priMeitet£liubeth,    ol  the  nost  accomplnlitd  tadks  in 
LoaiM  and  Sophia,  daugbtera  of  tho  Earopo. 
qiueea  of  Bohomia,  aa;**  Uie  first  waa 
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without  issue, was  settled  by  statste  12  h  13  Wm.  III.  c,% 
And  at  the  same  Ume  it  was  enacted,  that  whosoever  should 
hereafter  come  to  the  possession  of  the  crown  should  joio 
in  the  conunnnion  of  the  church  of  England  as  by  Utw 
eetabliahed. 

This  is  the  last  lintlilkHi  of  the  crown  that  has  been  made 
bj parliament:  and  these  several  actual ltnitationi»li»m the 

time  of  Henry  IV.  to  the  present,  do  dearly  prove  the  power 

of  the  king  and  parliament  to  new-model  or  alter  the  suc- 
cession. And  indeed  it  is  now  again  made  highly  penal  to 
dispute  it :  for  by  the  statute  6  Ann.  c.  7.  it  is  enacted,  that 
if  any  person  maliciously,  advisedly,  and  directly,  shall 
maintain  hy  writing  or  printing,  that  the  kings  of  this  realm 
with  the  authority  of  parliament  are  not  able  to  make  laws  to 
bind  the  crown  and  tlic  descent  thereof,  be  shall  be  guilty  of 
high  treason ;  or  if  he  maintains  the  same  by  only  preaching, 
teaching,  or  advised  speak:iiig,  he  shall  incur  the  penalties  of 

Who  BUC-       The  prineess  Sophia  dyhig  before  queen  Anne,  the  inhe* 
S^rthlunc  ritanee  thi»  limited  descended  on  her  son  and  heir  king 
»on8or''  George  the  first;  and,  having  on  the  death  of  the  queen 
'  '  taken  efieet  in  his  person,  from  him  it  descended  to  his  late 
andhomnl  majesty  king  George  the  second;  from  him  to  his  grandson 
jesV       and  heir,  king  George  the  third ;  and  from  him  to  his  soml 
George  the  fourth,  and  William  the  Fourth,  who  dying 
without  issue,  the  inheritance  descended  to  the  grand-daughter 
of  George  the  third,  our  present  gracious  sovereign. 

Hence  it  is  easy  to  collect,  that  the  title  to  the  ciown  is 
at  present  hereditary,  though  not  quite  so  absolutely  here- 
ditary as  formerly  :  and  the  common  stock  or  ancestor,  from 
HMeom.    whom  the  descent  must  be  derived,  is  also  different.  For- 
now  In  tiM  merly  the  common  stock  was  luQg  Egbert ;  then  William  the 
phta.       conqueror ;  afterwards  in  James  the  first's  time  the  two 
common  stocks  united,  and  so  continued  till  the  vacancy  of 
the  throne  in  1688:  now  it  is  in  the  princess  Sophia,  in  whom 
[       ]  the  inheritance  was  vested  by  the  new  king  and  parliament. 
Formerly  the  descent  was  absolute,  and  the  crown  went  to 
the  next  heir  without  any  restriction :  but  now,  upon  the  new 
settlement,  the  inheritance  is  conditional ;  being  limited  to 
such  heirs  only,  of  the  body  of  the  princess  Sopliia,  as  are 
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proCeataat  membm  of  the  church  of  England^  and  are 
married  lo  none  but  proteatants. 
And  in  this  due  tnedium  consists,  I  apprehend,  the  true 

constitutional  notion  of  the  riffht  of  succession  to  the onairight o# 
imperial  crown  of  these  kingdoms.  The  extremes,  between 
which  it  steers,  are  each  of  them  equally  destructive  of  those 
ends  for  which  societies  were  formed  and  are  kept  on  foot. 
Where  the  magistrate,  upon  every  succession,  is  elected  by 
the  people,  and  may  by  the  express  provision  of  the  laws 
be  deposed  (if  not  punished)  by  his  subjects,  this  may  sound 
like  the  perfection  of  liberty*  and  look  well  enough  when 
delineated  on  paper :  but  in  practice  will  be  ever  produc- 
tive of  tumult,  contention,  and  anarchy.  And,  on  the  other 
hfuidy  divide  indefeasible  hereditary  nght,  when  conpled 
viih  the  doctrine  of  nnlimlted  passive  obedience*  is  surely 
of  all  oonstittttions  the  most  thoroughly  slavish  and  dreadiiiL 
But  when  such  an  hereditary  right*  as  our  laws  have  created 
and  vested  in  the  royal  stodc*  is  closely  interwoven  with 
those  liberties,  which,  we  have  seen  in  a  former  chapter, 
are  equally  the  inheritance  of  the  subject;  this  union  will 
form  a  constitution,  in  theory  the  most  beautiful  of  any,  in 
practice  the  most  approved,  and,  I  trust,  in  duration  the 
most  permanent.  It  was  the  duty  of  an  expounder  of  our 
laws  to  lay  this  constitution  before  the  student  in  its  true 
and  genuine  light:  it  is  the  duty  of  every  good  Englishman 
to  understand*  to  revere*  to  defend  it. 


Q  2 
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CHAPTER  THE  FOURTH. 
OF  THE   KING'S   ROYAL  FAMILY. 


Ilient,  con< 

8ort, 
ager 


[  ]  The  first  and  most  considerable  branch  of  the  king's 
ThetiiMii  royal  fiEUduly*  regarded  by  the  laws  of  England,  is  the 

queen.  •  • 

b  either  re.  The  queeu  of  En^and  is  either  queen  rege?it,  queen  con- 
ordoW- jor<,  or  queen  dowager.  The  queen  regent^  regnant,  or 
iowreign,  is  she  who  holds  the  crown  in  her  own  right;  as 
the  first  (and  perhaps  the  second)  queen  Mary,  queen 
Elizabeth,  queen  Anne,  and  our  present  gracious  sovereign ; 
and  such  a  one  has  the  same  powers*  prerogatives,  rights* 
dignities,  and  duties,  as  if  she  had  been  a  king.  This  was 
observed  in  the  entrance  of  the  last  chapter,  and  is  expressly 
declared  by  statute  1  Mar.  I.  st  S,c.  1.  But  the  queen 
consort  is  the  wife  of  the  reigning  king;  and  she,  by  virtue 
of  her  marriage,  is  participant  of  diven  prerogatives  above 
other  women.'^ 

[  220  ]  ^  public  person,  exempt  and  distinct 

iteqaeen  from  the  king;  and  not,  like  other  married  women,  so 
closely  connected  as  to  have  lost  all  legal  or  separate 
existence  so  long  as  the  marriage  continues.  For  the  queen 
is  of  ability  to  purchase  lands,  to  convey  them,  or  devise 
lihem,*'  to  make  leases,  to  grant  copyholds,  and  do  other 
acts  of  ownership,  without  the  concurrence  and  durmg  the 
lifetime  of  her  lord;  which  no  other  married  woman  can 
do:*  a  privilege  as  old  as  the  Saxon  sera.^  She  is  also 

*  Finrli.  L.  H6.  *  4  Rep.  23. 

»  39  &  40  geo.  Ul.  c,  8a.  s.  9.  *  Seld.  Jan.  Angl.  1.  42. 
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ieapable  of  taking  a  grant  directly  from  the  kii^,  which  no 
other  wife  is  from  her  hoshand ;  although  she  may  do  this 
indirectly  through  the  medium  of  the  Statute  of  Uses  :*  and 
in  this  particular  she  agrees  with  the  Avgutta,  or  pUinma 

regina  conjux  divi  imperatoris  of  the  Roman  laws :  who, 
according  to  Justinian/  was  equally  capable  of  making  a 
grant  to,  and  receiving  one  from,  the  emperor.  The  queen 
of  England  hath  separate  courts  and  officers  dis^tinct  from 
the  king's  not  only  in  matters  of  ceremony,  but  even  of  law; 
and  her  attorney  and  solicitor-general  are  entitled  to  a  place 
within  the  bar  of  his  majesty's  courts,  together  with  the 
king*s  counsel.^  She  may  likewise  sue  and  be  sued  alone^ 
without  joining  her  husband.  She  may  also  have  a  sepa- 
rate property  in  goods  as  well  as  lands,  and  has  a  right  to 
dispose  of  lliem  by  will*  In  short,  she  is  in  all  legal  pro- 
cedKngs  looked  upon  as  a  feme  sole^  and  not  as  a  feme 
covert;  as  a  single,  not  as  a  married  woman.^  For  which 
the  reason  given  by  Sir  Edward  Coke  is  this ;  because  the 
wisdom  of  the  common  law  would  not  have  the  king 
(whose  continual  care  and  study  is  for  the  public,  and  circa 
ardua  regni)  to  be  troubled  and  disquieted  on  account  of 
his  wife's  domestic  affairs ;  and  therefore  it  vests  in  the 
queen  a  power  of  transacting  her  own  concerns,  without 
the  intervention  of  the  king,  as  if  she  was  an  unmarried 
woman. 

The  queen  hath  also  many  exemptions,  and  minute  pre-  ^^Z^^^^"^ 
rogatives.   For  instance:  she  pays  no  toll;^  nor  is  shej^^ 
liable  to  any  amercement  in  any  courtJ    But  in  general,  [  ^\  ] 
unless  where  the  law  has  expressly  declared  her  exempted, 
she  is  upon  the  same  footing  with  other  subjects;  bdng 
to  all  intents  and  purposes  the  king*s  subject,  and  not 
his  equal :  in  like  manner  as,  in  the  imperial  law,  Augwta 
**  hgtbuM  sohUa  nm  e«l.*^ 

The  queen  hath  also  some  pecuniary  advantages,  which  nwjj^i- 
form  her  a  distinct  revenue :  as,  in  the  first  place,  she  is  en- 
titled  to  an  ancient  perquisite  called  queen-gold,  or  aurum 

•  27  Ilcn.  VIII.  c,87.  •  '  Co.  Litt.  133. 

yCod.  5.  16. 26.  J  Finch.  L.  185. 

»  Soltl.  tit.  Hon.  1.  6.  7.  k  tj,  1.3.31. 
^  Finch.  L.  (16.    Co.  Litt.  133. 
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Tighia' ;  wbich  is  a  royal  revenue,  belonging  to  every  queen 
consort  lUiring  her  marriage  with  the  king,  and  due  li  ora 
every  person  who  hath  made  a  voluntitry  offering  or  fine  to 
the  king,  amounting  to  ten  marks  or  upwards,  for  and  in 
consideration  of  any  privileges,  grants,  licences,  pardons,  or 
other  matter  of  ro^al  favour  conferred  upon  bim  by  tbe  king: 
and  it  is  dne  in  the  proportion  of  one-tenth  part  more,  over 
and  above  the  entire  offering  or  fine  made  to  Che  king ;  and 
becomes  an  actual  debt  of  record  to  the  queen's  majesty  bj 
the  mere  recording  of  the  fine.^  As,  if  an  fanndfed  mnioi 
of  silver  he  given  to  the  king  for  liberty  to  take  in  OMMrtOMdi^ 
or  to  have  a  fiiir,  market*  park*  cbaae»  or  ilree-wafveii :  tknt 
the  queen  is  entitled  to  ten  aaiks  m  lilvert  or  (what  was  forw 
merly  an  equivalent  denominatkm)  to  one  mark  in  gold,  by 
the  name  of  queen-gold,  or  mmm  regina,^   But  no  such 
payment  is  due  for  any  aids  or  subsidies  granted  to  the  king 
in  parliament  or  convocation ;  nor  for  fines  imposed  by 
courts  on  otiendei  s,  against  their  will ;  nor  for  voluntary 
presents  to  tlie  king,  without  any  consideration  moving  from 
him  to  the  subject ;  nor  for  any  sale  or  contract  whereby  the 
present  revenues  or  possessions  of  the  crown  are  gEsated 
away  or  diminished.*^ 
revenul^^    Tbc  Original  revenue  of  our  ancient  qneens,  before  and 
£2^2^   soon  after  tbe  eonqnest*  seems  to  have  consisted  in  oertaiB 
[  fSS^  ]  reservations  or  rents  out  of  the  demesne  lands  of  thecrom* 
which  were  expressly  appropriated  to  her  majesty*  dbtind 
from  the  king.   It  is  frequent  in  domesdi^  hook*  after  spe- 
cifying the  rent  due  to  the  crown*  to  add  likewise  the  quan- 
tity of  gold  or  other  renders  reserved  to  the  queen.**  These 
were  frequently  appropriated  to  particular  purposes ;  to  buy 
wool  for  her  majesty's  use,P  to  purchase  oil  for  her  lamps*i, 
or  to  furnish  her  attire  iirom  bead  to  foot,''  which  was  fre- 


*  Piyo.  Aut,  R^,  S,  (regina)  in  tmtmr,  pnumtartl  ti  mriU 

*  13  Repw  31.  4  Imt.  358.  mw  dmar.  ut  tuet  ipaa  Utto  mIrm. 
'  Hiid.  I'ryn.  6.   Madox.  Hilt.  Prjm.  Afqpeiid.  to  Jvr.  JRijf.  3. 8. 

EjFch.  242.  *  Cauta  eoadmuatdi  Imum  r^^tm, 

*  Bedefordseire   Maner.    LettonM  Domesd.  ibid. 

redd,  ^  annum  zxii  iib.  &ic. :  ad  opm  '  Civitas   Lumlon.    Pro  oleo  ad 

r^pnm  ii  untSn  axai, -^^-^ertfard'  lamp,  ad,  regitne.    (^Mag.  roU*  pipp. 

scire.  In  Lnw,  S^e.  eontutttuL  ut  Cmip.  Hen.  I/.  tW.) 
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ipmdy  very  costly,  as  one  single  robe  in  the  fifth  year  of 
Henry  II.  stood  the  city  of  London  in  upwards  of  four-score 
pounds."  A  practice  somewhat  sirailai  to  that  of  the  eastern 
countries,  where  whole  cities  and  provinces  were  specifically 
assigned  to  purchase  particular  parts  of  the  queen's  apparel.^ 
And,  for  a  farther  addition  to  her  income,  this  duty  of  queen- 
crold  is  supposed  to  have  been  originally  granted ;  those 
matters  of  grace  and  favour,  out  of  which  it  arose,  being  fire- 
^ueiidy  obtained  from  the  erown  by  the  powerful  inter- 
ctmon  of  the  i^pieen.  There  are  traces  of  its  payment, 
.ihoHgh  obscure  ones,  in  the  book  of  domeaday  and  in  the 
great  p^e-teU  of  Henry  the  first.^  In  the  reign  of  Henry 
die  aeeond  the  mannec  of  orilectiqg  it  aj^peara  to  have  been 
well  uadentoodi  and  it  fonna  a  diatinct  head  in  the  anciait 
diakgne  of  the  eachequer*  writtsa  in  the  time  of  thai 
prineoi  and  oaeally  attributed  to  C^ervaae  of  Tilbury.  From 
that  time  downwards  it  was  regularly  claimed  and  enjoyed 
by  all  the  queen  consorts  of  England  till  the  deatli  of 
Henry  VIII.;  though  after  the  accession  of  the  Tudor 
family  the  collecting  of  it  seems  to  have  been  much  neg- 
lected :  and,  there  being  no  queen  consort  afterwards  till  [  223  ] 
the  accession  of  James  I.,  a  period  of  near  sixty  years,  its 
very  nature  and  quantity  became  then  a  matter  of  doubt : 
and,  being  feferred  by  the  king  to  the  chief  justices  and 
chief  baion,  their  report  of  it  was  so  very  unfavourable,^ 
that  his  consort  ^(oeen  Anne  (though  she  claimed  it)  yet 
newer  thought  proper  to  exact  it.  In  1635, 11  CSar.  I.,  a 
lime  fertile  of  expedients  for  raising  mcuiey  upon  dormant 
precedents  in  our  old  reeorda  (of  which  ahip-money  was 
A  final  instance)  the  Idag,  at  the  petition  of  his  queen 
Henrietta  Maria,  issued  out  his  writ«  for  levying  it :  but 

eappa  regintt.  (Mag.  ntlL  pt^  19. —  iwn,  h«ee  in  crin*$^        (Cic.  in  V*r- 

33  ir«R.  IL  iftU.)   CfoilM  iMti.  mi»lift.a.Mp.33.> 

tmdmbnmitf^inmmt*,  {Mt^,t«t.  "  See  Medox  D%$etfM,  4|rfitobr. 

3  Hen.  IL  Madox  Bitt*  Smk,  419.)  74.    Pryn.  Aur,  B««  Append.  6. 

*  /Vi)  roba  ud  opus  reginos,  quater  '  lib.  2.  c.  26. 

jx  1.  <5f  ri  i.  via  d.  (^Mag.rot.  5i/«n*  *  Mr.  Prynne,  wiili  some  appear- 

//.  ibid.  250.)  ance  of  reason,  insinuates,  that  their 

*  SMmv  ewmi  bmrbatM  r^M  Pcna-  nneiclieeweve  very  superficial.  (Attr, 

tUtribuere,  hoc  mado ;  heec  civitat  mu-        *  19  Rym.  FenUTSl. 


Digitized  by  Google 


OF  THE  king's  EOYAL  FAMILY.        [Cit.  IV 


aflcrwards  purchased  it  of  tiis  consort  at  the  price  of  ten 
tliousand  pounds ;  finding  it,  perhaps,  too  trifling  and  Crott* 
blesome  to  levy.  And  when  afterwards,  at  the  Restonrfioo* 
by  the  abolition  of  the  military  tenures,  and  the  fines  that 
were  consequent  upon  them,  the  little  that  legally  remained 
of  this  rerenue  was  reduced  to  almost  nothing  at  all,  In  vain 
did  Mr.  Prynne,  by  a  treatise  which  does  honour  to  his  aibt* 
lities  as  a  palnliil  and  judicious  antiquary,  endeavour  lo 
excite  queen  Catherine  to  revive  this  antiquated  claim, 
gyjjgjtte  Another  ancient  perquisite  belonging  to  the  queen  con- 
sort, mentioned  by  all  our  old  writers,y  and  therefore  only 
wortliy  notice,  is  tliis ;  that  on  the  taking  of  a  wliale  on  the 
coasts,  which  is  a  royal  fish,  it  shall  be  divided  between  the 
king  and  queen ;  tlie  head  only  being  the  king's  property, 
Hnd  the  tail  of  it  the  queen's.  "  De  Mturgione  obaervetur, 
**  quod  rex  ilium  habehit  iniegrum  :  de  halena  vero  n^jficil, 
"  si  rex  habeat  caput ^  H  regma  caudam,'*  The  reason  of 
this  whimsical  division,  as  assigned  by  our  ancient  records,' 
wss,  to  furnish  the  queen's  wardrobe  with  whalebone.  And 
the  reason,  as  Mr.  Christian  has  observed,  is  more  whimsical 
than  the  division,  for  the  whalebone  lies  entirely  in  the  head. 
cnriVv  of  ufc  fiuTthor  i  though  the  queen  is  in  all  respects  a  subject, 
s'le  .'r.m'a  y^^*  ^"  P^''^  ^  ^  sccurity  of  her  life  and  person,  she 
jll^with  the  is  on  the  same  footing  with  the  king.  It  is  equally 
treason  (by  the  statute  S5  Edw.  III.)  to  compass  or  imagine 
[  ]  the  death  of  our  lady  the  king's  companion,  as  of  the  king 
himself :  and  to  violate,  or  defile  the  queen  consort,  amounts 
to  the  same  high  crime ;  as  well  in  the  j>erson  committing 
the  fact,  as  in  the  queen  herself,  if  consenting.  A  law 
of  Henry  the  eighth  *  made  it  treason  also  for  any  woman, 
who  was  not  a  virgin,  to  marry  the  king  without  informing 
him  thereof  i  but  this  law  was  soon  after  repealed  :  it  tres> 
passing  too  strongly,  as  well  on  natural  justice,  as  female 
modesty.  If,  however,  the  queen  be  accused  of  any  species 
of  treason,  she  shall  (whether  consort  or  dowager)  be  tried 
by  the  peers  of  parliament,  as  queen  Ann  Boleyn  was  in 
Hen.  VIII.,  and  queen  Caroline  in  the  1  George  IV. 

y  Rraclon./.3.  r.  3.  BfitUi|l,C.17.         *  Stat.  33  Ucn.  VIII.  r.  21.  Mr. 
FIcl.  /.  Kr.  45cV40\  llarr^ravf,  n.  to  Co.  Litt.  133,  saj» 

'  I't^d  Aur.  lieg.  127.  that  no  tuch  stat.  can  be  found. 
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Tlie  huBbatid  of  a  queen  regnant,  as  prince  George  of  Jjjjj^ 
Denmark  was  to  queen  Anne«  is  her  subject;  and  may  be 
gnihy  of  high  treason  against  her :  but,  in  the  nwtanoe  of 
conjugal  infidelity,  he  is  not  subjected  to  the  same  penal  re- 
strictions. For  which  the  reason  seems  to  be,  that,  if  a 
queen  consort  is  unfirithfol  to  the  royal  bed,  this  may  debase 
or  bastardize  the  heirs  to  the  crown ;  but  no  sueh  danger 
can  be  consequent  on  the  infidelity  of  the  husband  to  a 
queen  regnant. 

A  queen  dowager  is  the  widow  of  the  king,  and  as  such  2^'**^ 
enjoys  most  of  the  privileges  belonging  to  her  as  queen  con- 
sort. But  it  is  not  high  treason  to  conspire  her  death  ;  or 
to  violate  her  chastity,  for  the  same  reason  as  was  before  al« 
leged,  because  the  succession  to  the  crown  is  not  thereby 
endangered.  Yet  still,  pro  diffmkUe  regaUf  no  man  can 
marry  a  queen  dowager  without  *  special  licence  from  the 
king,  on  ptnn  of  forfeiting  his  lands  and  goods.  This,  sir 
Edward  Coke^  tells  us,  was  enacted  in  parliament  in  6 
Hen.  VI.,  though  the  statote  be  not  in  print.  But  she, 
though  an  alien  bom,  shall  still  be  entitled  to  dower  after 
the  king's  demise,  which  no  other  alien  is.*  A  queen 
dowager,  when  nianied  again  to  a  subject,  doth  not  lose  lier 
regal  dignity,  as  peeresses  dowager  do  their  peerage  when 
they  marry  commoners.  For  Catherine,  queen  dowager  of 
Henry  V.,  though  she  married  a  private  gentleman,  Owen 
ap  Meredith  ap  Tlieodore,  commonly  called  Owen  Tudor;  [  225  ] 
yet,  by  the  name  of  Katherine  queen  of  England,  main-  i 
tained  an  action  against  the  bishop  of  Carlisle.  And  so,  the 
queen  dowager  of  Navarre  marrying  with  Edmond  earl  of 
I^ancaster,  brother  to  king  Edward  the  first,  maintained  an 
action  of  dower  (aifter  the  death  of  her  second  husband)  by 
the  name  of  queen  of  Navarre.^ 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and  JrJiS^ 
also  his  royal  consort,  and  the  princess  royal,  or  eldest 
daughter  of  the  king,  are  likewise  peculiarly  regarded  by 
the  laws.   For,  by  statute  ^  Bdw.  III.,  to  compass  or 
conspire  the  death  of  the  former,  or  to  violate  the  chastity 

"  2  Inst.  18.   Ste  Kiie>'«  Plac,        *  Co.  I.itt.  31. 
rail.  72.  f  2  Insu  50. 
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of  either  of  the  latter,  are  as  much  high  treason  as  to  con- 
spire the  death  of  the  king,  or  violate  the  chastity  of  the 
queen.  And  this  upon  the  same  reason,  as  was  before  given ; 
because  the  prince  of  Wales  is  next  in  succession  to  the 
crown,  and  to  violate  his  wife  might  taint  the  blood  royal 
with  bastardy :  and  the  eldest  daughter  of  the  kiqg  for  the 
time  being  is  also  alone  inheiitable  to  the  crown,  on  failure 
of  tmie  male,  and  therefiafe  nm  leapected  by  tl»  Imm 
tban  an  J  of  her  younger  sitters ;  uisomuch  that  wpm  tUa^ 
muled  nitb  odier  (feodal)  prinelplea,  while  ovr  mdit/gf 
tenures  were  in  foree,  the  king  rn^kt  levy  an  aid  £oar  nutrry> 
ing  bis  eldeat  daughter^  and  her  only.  The  beb  apparent 
to  the  cfown  is  eaoally  made  prince  of  Wales  and  eari  ef 
Chester,  by  special  creation,  and  invcstltme ;  but,  being  the 
ldng*s  eldest  son,  he  is  by  inheritance  duke  of  Cornwail, 
without  any  new  creation.* 

"^^^  royal  family  may  be  considered  in  two 

different  lights,  according  to  the  different  senses  in  which 
the  term,  royal  family  is  used.  The  larger  sense  includes 
all  those,  who  are  by  any  possibility  inheritable  to  the  crown. 
Such,  before  the  Revolution,  were  all  the  descendrata  of 
William  the  Conquerof ;  who  had  branched  into  an  amazing 
extent,  by  intermarriages  with  the  ancient  nobiH^*  Since 
the  Revolution  and  Act  of  Setttemeot^it  meam  the  protestent 
taaae  of  the  princess  Sophia;  now  oonqpanlive^  lew  in 
mmber,  but  wfaidi  in  proems  of  time  may  possibly  be  ae 
[  fSS  ]  largely  diffused^  Tlie  move  confined  sense  incbidee  only 
those,  wbo  are  vritbin  a  certain  degree  of  propinquity  to  the 
reigning  prince,  and  to  whom  therefore  tbe  Uw  pays  an 
extraordinary  regard  and  respect:  but,  after  that  degree  is 
past,  they  fall  into  the  rank  of  ordinary  subjects,  and  are 
seldom  considered  any  farther,  unless  called  to  the  succes- 
sion upon  failure  of  the  nearer  lines.  For,  thougli  col- 
lateral consanguinity  is  regarded  indefinitely,  with  respect 
to  inheritance  or  succession,  yet  it  is  and  can  only  be 
regarded  within  some  certain  limita  in  any  other  respect, 
by  the  natural  constitution  of  things  and  the  dictates  of 
positive  law.' 

*  8  Rep.  1.  Seld.  tit.ofHon.  2.5.     gn nitty,  in  Law*tfacU^  4to.  0«m, 

Lomar  v.  Holmden,  1  Ves.  sen.  294.  1771. 
'  See  Euay  on  Collateral  Coniait- 


Ga.  ivt]      CIV  TBI  mio*t  botai.  fasily* 


•  The  younger  sons  and  daughters  of  the  king,  and  other 
bi^nchoi  of  l3kt  loyal  fAmily,  who  are  not  in  the  immediate 
line  of  iooeeBsioBt  were  tfaeiefofe  little  fiurtber  legerded  by 
the  aneient  law,  than  to  gi^e  them  to  a  oertaiii  degree 
jpraeedence  before  eU  peers  end  publie  offieeB*  as  weU 
eodcfliastleal  as  temporsL  This  is  done  by  the  etatnte 
61  Hen.  VIIL  a  10^  whieh  enacts  thet  no  person,  exeept 
Ihe  king's  cluldren,  shall  presume  to  sit  or  lunre  place  at 
the  side  of  the  cloth  of  estate  in  the  parliament  chamber ; 
and  that  certain  great  officers  therein  named  shall  have 
precedence  above  all  dukes,  except  only  such  as  shall 
happen  to  be  the  king's  son,  brother,  uncle,  nephew  (which 
sir  Edward  Coke^  explains  to  signify  grandson  or  nepos) 
or  brother's  or  sister's  son.  Therefore,  after  these  degrees 
are  past,  peers  or  others  of  the  blood  royal  are  entitled  to 
no  {^aoe  or  precedenee  except  virhat  belongs  to  them  by 
their  personal  rank  or  dignity.  Which  made  sir  Edward 
Walker  complain,^  that  by  the  hasty  creation  of  prince 
Rupert  to  be  duke  of  Cumberland^  and  of  the  earl  of  LenoK 
Id  he  duke  ef  that  name»  previous  to  the  ereation^of  king 
Charles's  Second  son,  James,  to  be  duke  of  York,  it  might 
happen  that  their  grandsons,  would  have  precedence  of  the 
grandsons  of  the  duke  of  York* 

t  Indeed,  under  the  description  of  the  king's  ekUir&n  his 
grandsons  are  held  to  be  included,  without  having  recourse 
to  sir  Edward  Coke's  interpretation  q{  nephew :  and  there- [ 
fore  when  his  majesty  king  George  II.  created  his  grand- 
son Edward,  the  second  son  of  Frederick  prince  of 
Wales  deceased,  duke  of  York,  and  referred  it  to  the  house 
of  lords  to  settle  his  place  and  precedence,  they  certified^ 
that  he  ought  to  have  place  next  to  the  late  duke  of  Cum- 
berland the  then  king's  youngest  son ;  and  that  he  might 
have  a  seat  on  die  left  hand  of  the  cloth  of  estate*  But 
when,  on  the  accession  of  king  George  IIL,  those  royal 
personages  ceased  to  take  place  as  the  children^  and  ranked 
only  as  the  hnliher  and  imeU  of  the  kwg,  they  also  left 
dieir  seats  on  the  side  of  the  doth  of  estate :  so  that  when 
the  duke  of  Gloucester,  his  majesty's  second  brother,  took 

>  4  InsL  362.  •  Uids'  Jpura.  24  Apr.  1760. 

k  Tiacto«  p.  301. 
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his  seat  in  the  houte  of  peerBji  he  was  placed  on  tbeopfier 
end  of  the  earl^i  bendi  (on  whieh  the  dukes  usually  ait) 
next  to  his  royal  highness  the  dnke  of  York.  And  in  1719, 
upon  a  question  referred  to  all  the  judges  by  king  George 
it  was  resolved  by  the  opinion  of  ten  against  the  other  two, 
that  the  education  and  eareof  all  the  king's  grandchildren 
while  minors,  did  belong  of  right  to  his  majesty  as  king  of 
this  realm,  even  during  their  fatlitii's  life.^  But  they  all 
agreed,  that  the  care  and  approbation  of  their  marriages^ 
when  grown  up,  belonged  to  the  king  their  grandfather* 
And  the  judges  have  more  recently  concurred  in  opinion,^ 
that  this  care  and  approbation  extend  also  to  the  pre- 
sumptive heir  of  the  crown;  though  to  what  other  branches 
of  the  royal  family  the  sane  did  extend  they  did  not  find 
precisely  determined.  The  most  frequent  instances  of  the 
crown^  interposition  go  no  farther  than  nephews  and  nieces^ 
hut  examples  are  not  wanting  of  its  reaching  to  more  distant 
eolbterab.*  And  the  statute  6  Hen.  VI.  beforeHnentionedy 
[  whieh  prohibits  the  marriage  of  a  queen  dowager  without 

the  consent  of  the  king,  assigns  this  reason  for  it :  because 
^  the  disparagement  of  the  queen  shall  give  greater  comfort 
**  and  example  to  other  ladies  of  estate,  who  are  of  the  blood 
'*  royal,  more  lightly  to  disparage  themselves.***  Therefore 
by  the  statute  28  Hen.  VI II.,  c.  18,  (repealed,  among  other 
statutes  of  treasons,  by  1  Edw.  VI.  c.  12,)  it  was  made  high 
treason  for  any  man  to  contract  marriage  with  the  king's 


)  Lords'  Journ.  10  Jan.  1765. 
k  Fortesc.  AL  401—440. 
1  Lonb'  Joarn.  28  Fd>.  1773. 
See  (iMridM  the  instance  dted  in 

Forteseue  Aland)  for  brothers  and 
sisters ;  under  king  Edward  III,  4 
Ilym.  392.  403.  411.  601.  508.  612. 
649.  683 under  Henry  V.  9  Rym. 
710,  711.  741 muier  Edward  IV. 
11  Rym.  584, 665  590. 601  :-^ader 
Henry  VIII.  13  Rym.  249.  423  :— 
under  Kdw.  VI.  7  St.  Tr.  3.  8.  For 
nephews  and  nieces;  under  Henry  HI. 
1  Kym.  662: — under  Edward  I.  2 
Rym.  489 under  lUlwanI  III.  5 
Rym.  561  :~undcr  Richard  II.  7 


Rym.  264  -.—under  Richard  III.  1* 
Rym,  232.244 under  Henry  VHI. 
15  Rjm.  86.81* 

*  To  grmt  iiiMw;  nndar  Edwaid 
11.  3  Rym.  575.  644.  To first  cousins;. 
ander  Edward  III. 5  Hym,  177.  To 
second  and  third  cousins ;  under  Kd< 
ward  111.  6  Rym.  729  : — under  Ricli- 
aid  n.  7  Rym.  226 under  Henry 
VI.  10  Rym.  322 :  under  Heniy  VII. 
12  Rym.  529 : — under  queen  Eliza- 
beth, Camd.  Ann.  A.  D.  1662.  To 
fourth  cousins;  under  Henry  Vll.  12 
Rym.  329.  To  the  bUtod-royal  inge> 
neral;  under  RktArd  II.  7  Rym. 787. 

•  RU.Plac.  Pari.  672. 
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diUdren  or  fOpiUed  children,  his  sisters  or  aunts  ex  parts 
paierna,  or  the  ehildren  of  his  brethren  or  sbters ;  being 
exactly  the  same  degrees,  to  which  precedence  is  allowed 
by  die  statute  31  Hen.  VIII.  before-mentioned.  And  now, 
hy  statute  IS  Geo.  III.,  c.  11,  no  descendant  of  the  body 
of  king  George  II.  (other  than  the  issue  of  princesses 
SNtrried  mto  foreign  fiunilies)  is  capable  of  contracting 
teatrimony,  without  the  previous  consept  of  the  king  signt* 
Aed  under  the  great  seal;  and  any  marriage  contracted 
without  such  consent  Is  void.  Provided,  that  such  of  the 
said  descendants,  as  are  above  the  age  of  twenty-five,  may 
alW  a  tw^elvemonth'b  notice  given  to  the  king's  privy  council, 
contract  and  solemnize  marriage  without  the  consent  of  the 
crown;  unless  both  houses  of  parliament  shall,  before  the 
expiration  of  the  said  year,  expressly  declare  their  dis- 
approbation of  such  intended  marriage.  And  all  persons 
solemnizing,  assisting,  or  being  present  at,  any  such  pro- 
hibited marriage,  shall  incur  the  penalties  of  the  statute  of 

'  Ai  to^the  expeaaes  of  the  qu«eo  and  the  royal  family,  aee  peit,  Cbap.  VIIL 
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OF  THE  COUNCILS  BELONGING  TO  TH£ 
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[  227  ]     The  third  point  of  view,  in  which  we  are  to  consider  the 
Tjwkigi**  king,  is  with  regard  to  his  councils.    For,  in  order  to  assist 
him  in  the  discharge  of  his  duties,  the  maintenance  of  his 
fignitf,  and  the  ezertkm  of  his  prerogative,  the  law  hath! 
assigned  him  a  diversity  of  councils  to  advise  with*     -  ^ 

llSy*     ^*  '^^^  ^^^^      ^^^^  ^^^^  oomi  of  parikmeiKty 

v«im»^  whereof  we  have  already  treated  at  large. 

^thi'rf^    ^  Secondly,  the  peers  of  the  rea}m  are  by  their  biftfa 
hereditary  counsellors  of  the  crown,  and  may  be  called, 
together  by  the  king  to  impart  their  advice  in  all  matters  of 
importance  to  the  realm,  either  in  time  of  parliament,  or, 
which  hath  been  their  principal  use,  when  there  is  no 
parliament  in  being.^   Accordingly  Bracton,^  speaking  of. 
the  nobility  of  his  time,  says  they  might  properly  be  called 
**  consules,  a  consulendo ;  reges  enim  tales  sibi  associant  ad 
**  consuleTidum"    And  in  our  law  books'^  it  is  laid  down, . 
that  peers  are  created  for  two  reasons  :  1.  Ad  consulendum,  ■ 
2.  Ad  defendendumy  regem :  on  which  account  the  law 
gives  them  certain  great  and  high  privileges :  such  as  free- 
dom from  arrests,  &c.  even  when  no  parliament  is  sittiiig : 
because  it  intends,  that  they  aie  always  assisting  the  king . 
with  their  counsel  for  the  commonwealth,  or  keeping  the 
realm  in  safety  by  their  prowess  and  valour. 

[       ]     Instances  of  conventions  of  the  peers,  to  advise  the  king, 

■  Co.  Liu.  110.  •  7  Rep.  34.  \i  Rep.  49.  12  Rep  96. 
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have  been  in  former  times  very  frequent ;  though  now  fallen  ^tectiveiy 
into  disuse,  by  reason  of  the  more  regular  meetings  of 
parliament.    Sir  Edward  Coke**  gives  us  an  extract  of  a 
record,  5  Hen.  IV.  concerning   an  exchange  of  lands 
between  the  king  and  the  earl  of  Norlhumberlandi  wherein 
the  value  of  each  was  agreed  to  be  settled  by  advice  of  par- 
liament (if  any  should  be  called  before  the  feast  of  saint 
Lucia)  or  otherwise  by  advice  of  the  grand  council  of  peets 
which  the  ki^g  pNunises  to  assemble  before  the  said  feast, 
in  case  no  paiiiauent  shdl  be  called.  Many  odier  instances 
of  this  kind  of  meeting  are  to  be  found  under  our  andeot 
kings :  though  the  formal  method  of  convoking  them  had 
been  so  long  left  off,  that  when  kh^g  Charles  L  in  1640 
issued  out  writs  under  the  great  seal  to  call  a  great  council 
of  all  the  peers  of  England  to  meet  and  attend  his  majesty 
at  York,  previous  to  the  meeting  of  the  long  parliament,  the 
earl  of  Clarendon®  mentions  it  as  a  new  invention,  not 
before  heard  of;  that  is,  as  he  explains  himself,  so  old, 
that  it  had  not  been  practised  in  some  hundreds  of  years. 
But,  though  there  had  not  so  long  before  been  an  instance, 
nor  has  there  been  any  since,  of  assembling  them  in  so 
solemn  a  manner,  yet,  in  cases  of  emergency,  our  princes 
have  at  several  times  thoi^t  proper  to  call  for  and  eonniU 
as  many  of  the  nobility  as  could  easily  be  got  together :  as 
was  particularly  the  case  with  king  James  the  second,  after 
the  landing  of  the  prince  of  Oraqge ;  and  with  the  prince 
of  Orange  himself,  before  he  called  that  convention  parlisp 
ment,  which  afterwards  called  him  to  the  throne. 

Bendes  Ais  general  meeting,  it  is  usually  looked  upon  to  l^f^ 
be  the  right  of  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  lay  before  him,  with  decency 
and  respect,  such  matters  as  he  shall  judge  of  importance 
to  the  public  weal.  And  therefore,  in  the  reign  of  Edward 
II.  it  was  made  an  article  of  impeachment  in  parliament 
against  the  two  Hugh  Spencers,  father  and  son,  for  which  [  22S  ] 
they  were  banished  the  kingdom,  that  they  by  their  evil 
"  covin  would  not  su&r  the  great  men  of  the  realm,  the 
**  king's  good  counsellors,  to  speak  with  the  king,  or  to 
"  come  near  him ;  but  only  in  the  presence  and  hearing  of 

'  1  Int  no.  •  Hirt.  b.  8. 
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the  said  Hugh  the  ikther  and  Hugh  the  son,  or  one  c£ 

"  them,  and  at  their  will,  and  according  to  such  things  a* 
**  pleased  them.'*' 

3.  A  third  council  belonging  to  the  king,  are,  according 
to  sir  Edward  Coke,^  his  judges  of  the  courts  of  law,  for 
law  matters.  And  this  appears  frequently  in  our  statutes, 
particularly  14  Edw.  III.c.  5,  and  in  other  books  of  law. 
So  that  when  the  king's  council  is  mentioned  generally^  it 
must  be  defined,  particularized,  and  understood,  secundum 
Mutffeetam  materiam :  and»  if  th^  subject  be  of  a  le^^ 
nature,  then  by  the  king*s  council  is  understood  his  council 
for  matters  of  law  $  namely,  bis  judges.  Therefore  when 
by  statute  16  Ric.  IL  c.  5,  it  was  made  a  high  offence  to 
import  into  this  kingdom  any  papal  bulles,  or  other  processes 
from  Rome ;  and  it  was  enacted,  that  the  offenders  should 
be  attached  by  their  bodies,  and  brought  before  the  king 
and  his  council  to  answer  for  such  ofience  ;  here,  by  the 
[  9S9  ]  expression  of  the  king's  council,  were  understood,  according 
to  Blackstone,  the  king's  judges  of  his  courts  of  justice, 
the  subject  matter  being  legal :  this  being  the  general  way 
StoconsS  of  interpreting  the  word,  council.^  This,  however  has  been 
Stni^jK.  tloubted  by  Mr.  Justice  Coleridge,  in  his  note  on  the  pas- 
cMijr.  sage,  who  thinks  tiiat  the  council  here  mentioned  was  a 
court  of  very  extensive  equitable  jurisdiction,  both  in  civil 
and  criminal  matters;  the  fountain  from  which,  in  process 
of  time,  the  courts  of  chancery  and  star-chamber  were 
derived.  The  kill's  power  to  consult  the  judges  extra*, 
judicially,  although  not  without  precedent  in  former  times, 
is  now  much  disputed,^  and  has  of  late  never  been 
exercised. 

4.  Hie  privy    4.  But  the  principal  council  belonging  to  the  king  is  his 

privy  council,  which  is  generally  called,  by  way  of  eminence, 

tJie  coiniciL  And  this,  according  to  sir  Edward  Coke's 
description  of  it,j  is  a  noble,  honourable,  and  reverend 
assembly,  of  the  king  and  such  as  he  wills  to  be  of  his  privy 
council,  in  the  king's  court  or  palace.  The  king's  will  is 
the  sole  constituent  of  a  privy  counsellor;  and  this  also 

f  4  InsU  63  «  See  Harg.n.  6,  Co.Iitt.110 S. 

>  1  Inst.  110.  i  4  last.  53. 
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regulates  Adr  number,  which  of  ancient  time  was  tweWe 
lit  thereabouts.  Afterwards  it  increased  to  so  large  a 
nutnber,  that  it  was  found  inconvenient  for  secrecy  and 
dispatch ;  and  therefore  king  Charles  the  second  in  1679 
limited  it  to  thirty:  whereof  fifteen  were  to  be  the  principal  [  ] 
officers  of  state,  and  those  to  be  counsellors,  virtute  o  fficii ; 
and  the  other  fifteen  were  composed  of  ten  lords  and  five 
commoners  of  the  king's  choosing.*'  But  since  that  time 
the  number  has  been  much  augmented,  and  now  continues 
indefinite.  At  the  same  time  also,  the  ancient  office  of  lord 
president  of  the  council  was  tevived  in  the  person  of 
Anthony  earl  of  Shaftesbury  |  an  officer,  that  by  the  statute 
of  31  Hen.  VIIL  c.  10,  has  (precedence  neact  a^r  the  lord 
chancellor  and  lord  treasurer.    No  inconvenience  arises  "^Ip  "'un- 

sellorn  arc 

from  the  extension  of  the  numbers  of  the  brivy  council,  as  nowspociai. 
tbose  only  attend  who  are  specially  summoned  for  the«i* 
particular  occasion  upon  which  their  advice  and  assistance 

are  required. 

Privy  counsellors  are  made  by  the  king's  nomination,  Howpriry 

.  ,  .  ,  ,  1-1  counsellor* 

Without  either  patent  or  grant;  and,  on  taking  the  necessary  are  made, 
oaths,  they  become  immediately  privy  counsellors  during  the 
life  of  the  king  that  chooses  them,  but  subject  to  removal 
at  his  discretion. 

As  to  the  qualifications  of  members  to  sit  at  this  board :  nigrvMU- 
any  natural  born  subject  of  England  is  capable  of  being  a 
member  of  the  privy  coundl  $  taking  the  proper  oaths  for 
security  of  the  government,  and  the  declaration^  for  security' 
of  the  cburdi.    But,  in  order  to  prevent  any  persons 
under  foreign  attachnients  from  insinuating  themselves  into 
this  important  trust,  as  happened  in  the  reign  of  king 
'  William  in  many  instances,  it  is  enacted  by  the  act  of 
settlement,"^  that  no  person  born  out  of  the  dominions  of 
the  crown  of  England,  unless  born  of  English  parents,  even 
though  naturalized  by  parliament,  shall  be  capable  of  being 
of  the  privy  council. 

The  duty  of  a  privy  counsellor  appears  firom  the  oath  of  incirdaty. 

k  Temple's  Mem.  part  3.  c.  7,  which  aboliihed the fiumer sun* 

*  This  declaration  is  imposed  by  the     mental  test. 
9  Geo.  IV.  c.  17,  and  2  Wm.  IV.        °»  Stat.  12  &  13  \Vm.lH.c.2. 
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office,"  which  consists  of  seven  articles :  I.  To  advise  the 
lung  according  to  the  best  of  his  cunning  and  discretion. 
2.  To  advise  for  the  king's  honour  and  good  of  the  publiC) 
without  partiality  through  affection,  love,  meed,  doubt,  or 
dread.  3.  To  keep  the  king's  counsel  secret.  4.  To  avoid 
corruption.    5.  To  help  and  strengthen  the  execution  of 

[  231  ]  what  shall  be  there  resolved.  6*  To  withstand  all  pencms 
who  would  attempt  the  contrary.  And*  lastly,  in  general, 
7.  To  obsenre,  keep  and  do  all  that  a  good  and  true  coun- 
sellor ought  to  do  to  his  sofereign  lord* 

Thtirpowcr.  The  power  of  the  privy  council  is  to  inquire  into  all  of* 
fences  against  the  government!  luid  to  commit  the  aSeadm 
to  safe  custody,  in  order  to  take  their  trial  in  some  of  the 
courts  of  law.  But  their  jurisdiction  herein  is  only  to  in- 
quire, and  not  to  punish :  and  the  persons  committed  by 
them  are  entitled  to  their  habeas  corpus  by  statute  16  Car.  I. 
c.  10,  as  much  as  if  committed  by  an  ordinary  justice  of  the 
peace.  And,  by  the  same  statute,  the  court  of  star-chamber, 
and  the  court  of  requests,  both  of  which  consisted  of  privy 
counsellors,  were  dissolved ;  and  it  was  declared  illegal  for 
them  to  take  cognizance  of  any  matter  of  property  belong- 
ing to  the  subjects  of  this  kingdom.  But»  in  plantation  or 
admiralty  causes,  which  arise  out  of  the  jurisdiction  of  this 
kingdom ;  and  in  matters  of  lunacy  or  idiocy,**  being  a  spe- 
•dal  flower  of  the  prerogative;  with  regard  to  these,  although 
they  may  eventually  involve  questions  of  extensive  property, 
the  privy  council  continues  to  have  cognisance,  bdng  the 
court  of  appeal  in  such  cases :  or,  rather,  the  appeal  lies  to 
the  king's  majesty  himself  in  council.  Whenever  also  k 
quesdmi  arises  between  two  provinces  in  America  or  else* 
where,  as  concerning  the  extent  of  their  charters  and  the 
like,  the  king  in  his  council  exercises  original  jurisdiction 
therein,  upon  the  principles  of  feudal  sovereignty.  And  so 
likewise  when  any  person  claims  an  island  or  a  province,  in 
the  nature  of  a  feudal  principality,  by  grant  from  the  king  or 
his  ancestors,  the  determination  of  that  right  belongs  to  his 
majesty  in  council :  as  was  the  case  of  the  earl  of  Derby  with 
regard  to  the  isle  of  Man  in  the  reign  of  queen  Elizabeth, 
and  the  earl  of  Cardigan  and  others,  as  representatives  of 

"41011.54.  •  3  p.  Wns.  lOe. 
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the  duke  of  Montague,  inth  lelation  to  the  ishnd  of  St*  Vhi- 
eent  in  1764.  But  ftom  all  the  domiiikms  of  the  crown  ex* 
cepting  Great  Britain  and  Ireland,  an  appeUaie  jurisdiction 
(in  the  last  resort)  is  vested  in  the  same  tribunal  {  and  this  [  ^2  ] 
jtt^al  authority  has  lately  been  remodelled  by  a  statute  of  J^^J;;;;;^^',^ 
the  late  king.9  By  this  act  a  committee  styled  the  Judi-  ^^X*""^ 
dal  Committee  of  the  Privy  Council,"  is  created,  and  is  com- 
posed of  the  president  of  the  council,  the  lord  chancellor, 
the  chief  justice  of  the  court  of  king's  bench,  the  master  of 
the  rolls,  the  vice-chancellor,  the  chief  justice  of  the  com- 
mon pleas,  the  lord  chief  baron,  the  judge  of  the  preroga- 
tive court,  the  judge  of  the  liigh  court  of  admiralty,  the 
chief  judge  in  bankruptcy,  the  members  of  tlic  privy  coun- 
cil who  shall  have  held  any  of  these  offices,  and  two  other 
privy  counsellors  appointed  by  the  king,  who  shall  have  held 
the  office  of  judge  in  the  East  Indies,  or  any  of  the  king's 
dominions  beyond  seas.  Tliis  court  has  jurisdiction  over  all 
appeals  made  to  the  king  in  council  from  the  courts  of  admi> 
talty,  or  any  other  court  in  the  plantations  of  America  and 
odier  hia  mijesty*s  dominions  abroad. 

The  pHvUegei  of  privy  counsellors,  as  such,  (abstracted  J^^l^'^ 
from  their  honorary  precedence)^  consist  principally  in  the 
security  whteh  the  law  has  given  them  against  attempts  and 
conspiracies  to  destroy  their  lives.  For,  by  statute  3  Hen. 
VII.  c.  1 1,  if  any  of  the  king's  servants,  of  his  household, 
conspire  or  imagine  to  take  away  the  life  of  a  privy  counsel- 
lor, it  is  felony,  though  nothing  be  done  upon  it.  The  rea- 
son of  making  this  statute,  sir  Edward  Coke  ^  tells  us,  was 
because  such  a  conspiracy  was,  just  before  this  parliament, 
made  by  some  of  king  Henry  the  seventh's  household  ser- 
vants, and  great  mischief  was  like  to  have  ensued  thereupon. 
This  extends  only  to  the  king's  menial  servants.  But  Uie 
statute  9  Ann.  c.  16,  goes  &rther,  and  enacts,  that  am/  per- 
$on  that  shall  unlawfully  attempt  to  kill,  or  shall  unlawfully 
assault,  and  strike,  or  wound,  any  privy  counsellor  in  the 
execution  of  his  office,  shall  be  a  felon  without  benefit  of 
clergy.  This  statute  was  made  upon  the  daring  attempt  of  the 
sieur  Gniscard,  who  stabbed  Mr.  Harley,  afterwards  earl  of 

'  3  &  4  Win.  IV.  c.  41.  »  3  Inst.  38. 

^  See  post,  chap.  XII. 
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Oxford,  with  a  penknife,  when  under  examination  for  high 
crimes  in  a  committee  of  the  privy  oomciL 
i^tton^uie  duioMiom     the  privy  council  depends  upon  the 

givroowi.  ]Qiig*B  pleasure;  and  he  may,  whenever  he  thinks  proper, 
discharge  any  particular  member,  or  the  whole  of  it,  and 
appoint  another.  By  the  common  law  also  it  was  dissolved 
ipso  factu  by  the  king*s  demise;  as  deriving  all  its  authority 
from  him.  But  now,  to  prevent  the  inconveniences  of  having 
no  council  in  being  at  the  accession  of  a  new  prince,  it  is 
enacted  by  statute  6  Ann.  c.  7,  that  the  privy  council  shall 
continue  for  six  months  after  the  demise  of  the  crown,  un- 
less sooner  determined  by  the  successor. 
e?£epri^  The  importance  of  the  privy  council  as  a  whole,  it  is  to  be 
2JJ2^  observed,  has  much  diminished.  Its  judicial  business  Is 
traBsacted  by  the  Judicial  Committee,  and  ahnost  all  the  exe- 
cutive authority  is  committed  to  the  cabmet  council,  whidi 
consislsof  those  nnnlsters  of  state  who  are  more  espeeially 
honoured  vrith  the  sover^n*s  confidence.  Thdr  mnnber 
and  sdection  depend  only  on  the  royal  pleasure,  and  CMfeii' 
member  of  that  council  receives  a  sumnMms  lot  -  ewjf^^ 
tentoee.  -^^-tWy 


Cabinet 
councU. 
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CHAPTER   THE  SiXTR 


OF  THB  KINO'S  DUTIES. 


I  proceed  next  to  the  duties  incumbent  on  the  king  by  .  ■. 
our  OQDStltiitioii ;  in  conaiderajtion  of  which  duties  his  dig- 
aily  snd  prerogative  are  «at$l4iihied  by  the  laws  of  thelandi 
it  being  a  maxin  In  the  law»  that  protection  and  subjection 
are  reciprooaL^  And  these  leolproeal  duties  are  what,  I  ap- 
prebend^  were  meant  by  the  conventlim  in  1688,  when  they 
declared  that  king  James  had  broken  the  origmal  eotUmet 
between  king  and  people.    But  however,  as  the  terms  of 
that  original  contract  were  in  some  measure  disputed,  being 
alleged  to  exist  principally  in  theory,  and  to  be  only  dedu- 
cible  by  reason  and  the  rules  of  natural  law  ;  in  which  de- 
duction different  understandings  might  very  considerably 
differ;  it  was,  after  the  Revolution,  judged  proper  to  declare 
these  duties  expressly,  and  to  reduce  that  contract  to  a  plain  y^^^t^^ 
certainty.  So  that»  whatever  doubts  might  be  fomierly  raised  J^^^^  j^""" 
by  weak  and  scrupulous  minds  about  the  existence  of  such  ^J^^' 
an  original  contract»  they  must  now  enthrely  cease ;  espe* 
cially  with  regard  to  every  prinoe,  who  hath  reigned  aince 
the  year  1688. 

The  principal  duty  of  the  king  is»  to  govern  his  people  ^„ 
according  to  law.   Nee  regihw  u^niia  ami  libera  poteetas,  ^^^'^ 
was  the  constitution  of  our  German  ancestors  on  the  conti-  ^* 
nent.^   And  this  is  not  only  consonant  to  the  principles  of 

nature,  of  liberty,  of  reason,  and  of  society,  but  has  always 
been  esteemed  an  express  part  of  the  common  law  of  Eng- 
land, even  when  prerogative  was  at  the  highest.  "  The 
**  king,"  saith  Bracton,<^  who  wrote  under  Henry  III., 
"  ought  not  to  be  subject  to  man,  but  to  God,  and  to  the 
*  7  R«p.  5.  ^  Tac     mor.  Germ.  c.  7.  *  1, 1.  e.  8. 
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[f6$i  }  "  law;  for  tlie  law  maketh  the  king.  Let  the  king  there- 
fore  render  to  the  law,  what  the  law  has  invested  in  hint 

with  regard  to  others :  dominion  and  power :  for  he  is  not 
**  truly  king,  where  will  and  pleasure  rules,  and  not  the 
"  law.**  And  again  "  the  king  also  hath  a  superior,  namely 
**  God,  and  also  the  law,  by  which  he  was  made  a  king." 
Thus  Bracton :  and  Fortescue  also,^  having  first  well  dis- 
tinguished between  a  monarchy  absolutely  and  despotically 
regal*  which  is  introduced  by  conquest  and  violence,  and  a 
]K)litical  or  civil  monarchy,  which  arises  from  mutual  con- 
sent ;  (of  which  last  species  he  asserts  the  government  of 
England  to  be)  immediately  Uys  it  down  as  a  principle,  that 

the  king  of  England  must  nde  his  people  aeoof^ngto  the 
**  decrees  of  the  laws  thereof:  uisemuch  that  he  is  bound 
"  by  an  oath  at  his  coronation  to  the  observance  and  keep- 
**  ing  of  his  own  laws."  But,  to  obviate  all  doubts  and 
difBeulties  concerning  this  matleri  it  is  expressly  declared  by 
statute  12  &  13  Wro.  III.  c.2,  that  the  laws  of  England 
•*  are  the  birthright  of  the  people  thereof ;  and  all  the  kings 

and  queens,  who  shall  ascend  the  throne  of  this  realm 
"  ought  to  administer  the  government  of  the  same  according 
**  to  the  said  laws ;  and  all  their  ofHcers  and  ministers  ought 
♦*  to  serve  them  respectively  according  to  the  same :  and 
**  therefore  all  the  laws  and  statutes  of  this  realm,  for  se- 
•*  curing  the  established  religion,  and  the  rights  and  liberties 

of  the  people  thereof*  and  all  other  laws  and  statutes  of 

the  same  now  in  force*  are  ratified  and  confirmed  accord* 
«  bgly/ 

The  curona.  as  to  tho  tOTms  of  tho  original  contract  between  king 

tton  tmxh.  and  people*  these  I  apprehend  to  be  now  couched  in  the  oo-> 
ronation  oath*  which  by  the  statute  1  W.  &  M.  st.  1*  c.  6* 
Is  to  be  administered  to  every  kbg  and  queen,  who  shall 
succeed  to  the  imperial  crown  of  these  realms,  by  one  of  the 
archbishops  or  bishops  of  the  realm,  in  the  presence  of  all 
the  people ;  who  on  their  parts  do  reciprocally  take  the  oath 
of  allegiance  to  the  crown.  This  coronation  oath  is  con- 
ceived in  the  following  terms : 
r  1885  1  "  "^'^'^  archbishop  or  bishop  shall  sat/.  Will  you  solemnly 
**  promise  and  swear  to  govern  the  people  of  this  kingdom  of 
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"  England,  and  the  dmniiiiom  thereto  helonging,  according 

**  to  the  statutes  in  parliament  agreed  on,  and  the  laws  and 
**  customs  of  the  same? — The  king  or  queen  shall  say,  I 
solemnly  promise  so  to  do. — Archbishop  or  bishop.  Will 
**  you  to  your  power  cause  law  and  justice,  in  mercy,  to  be 
"  executed  in  all  your  judgments  ? — King  or  queen.    I  will. 
"  — Archbishop  or  bishop.    Will  you  to  the  utmost  of  your 
^  power  maintain  the  laws  of  God,  the  true  profession  of  the 
gospel,  and  the  protestant  reformed  religion  established 
by  the  law  ?    And  will  you  preserve  unto  the  bishops  and 
clergy  of  this  realm,  and  to  the  churches  committed  to 
their  ehaiigey  all  such  rights  and  privileges  as  by  law  do 
or  shall  appertain  nnto  them,  or  any  of  Htnemt-^Kk^ 
or  pteen.  AH  this  I  promise  to  do* — 4fi^  ^ 
or  quoen^  laying  hU  or  ker  hand  upon  the  holy  gospels, 
skaU  zayt  The  things  which  I  haive  here  before  promised 
I  will  perform  and  keep :  so  help  me  God :  aindihenikaU 
"  kiss  the  book." 

This  is  the  form  of  the  coronation  oath,  as  it  is  now 
prescribed  by  our  laws  ;  the  principal  articles  of  which  ap- 
pear to  be  at  least  as  ancient  as  the  mirror  of  justices,'  and 
even  as  the  time  of  Bracton  :S  but  the  wording  of  it  was 
changed  at  the  Revolution,  because  (as  the  statute  alleges) 
the  oath  itself  had  been  framed  in  doubtful  words  and  ex- 
pressions! with  relation  to  ancient  laws  and  constitutions  at 
this  time  unknown,^    However^  In  what  form  soever  it  [  f6S6  ] 

'  cap,  1.  §.  2.  matter  dammutetaent,et  UidroiUx  du» 

'  I.  3.  fr.  1.  e.  9,  pergei  dilapidn  oh  ptriuM  d«  la  < 


*  ladttoMfelbitbridgmeiitoflhe  a  tmn  priair  rmpf§U§r  m  lamutM 

•latataH  pxinttd  by  LeUou  and  Madu  «f«te,  et  quil  gardera  I*  jm$  d*  uynt 

linta  in  the  reign  of  Edward  IV.  (penes  esglhe  et  al  clergie  et  at  people  de  hen 

me)  there  is  preserved  a  copy  of  the  accorde,  et  quilface  /aire  en  toutes  tex 

old  coronation  oath;  which,  as  the  jugtmentes  ow9l0t  droit  justice  ouedii' 

book  ii  Mrttmnily  ■eftfce»  X  will  huB  cr§Hm  «l  mmrieard$t  et  quilgrawten 

titmcribe.   C*out  k ttrmttit  fiw  It  utmmrtlnltj/uttetuiwtmdunMiM, 

rty  Jwrt  a  whii  toronement :  que  il  et  a  mm  jMisr  lot  /met  gardtr  §t 

gardera  et  meintenera  let  droitex  et  lex  affirmer  qut  let  gtntex  du  people  avont 

franchisez  de  teynt  esglise  grauntet  faitet  et  estiet,  et  les  malveys  levz  et 

auncienment  dex  droitex  roys  christiens  custumes  de  tout  aiutera,  el  ferme  pea$ 

^SngUUr§,  et  quil  gardera  toutez  sex  et  ettahlie  al  people  de  soun  nialtue  en 

Urru  honmm  ft  ^gnitu  irrihurd*  tto  gnrdt  •qfonkm  «  imik  pMrf 

ttftMhddeormdurokUmoitBngU*  emt  Dim  luy  «U».  (Tit.  M«ni. 


<«n«  m  iMil  aiaiwr  dmfj«r  fe  cam  mill    mmiim  Hgit*  foL  m.  (/.)  Vryim 
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be  conceived*  this  it  most  indisputably  a  fundamental  an4 
original  express  contract ;  though  doubtless  the  du^  of  pfo* 
tection  is  impliedly  as  much  incumbent  on  the  sovereign  be* 
iote  coronation  as  after :  in  the  same  manner  as  allegiance 
to  the  king  becomes  the  duty  of  the  subject  immediately  on 
the  descent  of  ihe  crown»  beftne  he  has  tsken  the  oatih  of 
allegiance,  or  whether  he  ever  takes  it  at  all.  This  recipror 
cal  duty  of  the  subject  will  be  considered  in  its  proper  place. 
At  present  we  are  only  to  observe,  that  in  the  king's  part  of 
this  original  contract  are  expressed  all  the  duties  that  a 
monarch  can  owe  to  his  people ;  viz.  to  govern  according  to 
SlJiS  :  to  execute  judgment  in  mercy ;  and  to  maintain  the 

mS^faLd*  established  religion.  And,  with  respect  to  the  latter  of  these 
to  maintain  ^^qq  bianclies,  wc  may  farther  remark,  that  by  the  act  of 
union*  5  Ann.  o*  ^  two  preceding  statutes  are  recited  and 
confirmed;  the  one  of  the  parliament  of  Scotland,  the  other 
of  the  parliament  of  England :  which  enact ;  the  formei^ 
that  every  king  at  his  accession  shall  take  and  subacrilie  an 
oath*  to  preserve  the  protestant  reli^on  and  presbyterian 
church  government  in  Scotland ;  the  latter*  that  at  his  coro« 
nation  he  shall  take  and  subscribe  a  simOar  oath*  to  pre- 
serve the  settlement  of  (he  church  of  England  within  England* 
Ireland,  Wales,  and  Berwick,  and  the  territories  therettnto 
belonging. 

hat  abo  given  n*  a  eofj  of  the  eon-    851.)  Jamet  I.  and  Charles  I.  (ibid* 
natkm  oaths  of  Bichaid  IL  (Signal  86B.) 
LqyUly.  IL  846.)  Edwaid  VI.  (ttid. 


the  cstab 
lished  reli- 
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CHAPTER  THE  SEVENTH 


OF  TBB  KING'S  PREROGATIVE. 


.« 

I- 

I- 

a> 


1.  The  royal  chancer 


J^overcltrnty, 
PerfecUoa. 


As  to  foreign 
coneenM. 


1.  Pla wr  alt  — iitJitig atiiii 

2.  Of  making  treaties 

3.  Of  m-"-^  —  - 


1 


2«  The  royal  authority. 


2.  As  to  domes- 
tie 


peace. 

4.  Of  granting  letters  of 
tuarque. 

5.  OfgranVi^^  WUr 
V  ducts. 

1.  Of  rejecting  jbiQf*  i  ' 

2.  Being  generalissimo. 

3.  The  fountain  of  jus> 
tice. 

4.  The  fountain  of  ho- 
nour and  wisdom. 

5.  Arbiter  of  commerce. 

6.  The   head  of  the 
church. 


It  was  observed  in  a  former  chapter,*  that  one  of  the  |^  ^$7  ] 

principal  bulwarks  of  civil  liberty,  or  (in  other  words)  ofxheiung^ 
the  British  constitution,  was  the  limitation  of  the  king's  ^*"***^'* 
prerogative  by  bounds  so  certain  and  notorious,  that  it  is 
impossible  he  should  ever  exceed  them,  without  the  consent 
of  the  people,  on  the  one  hand ;  or  without,  on  the  other,  a 
violation  of  that  original  contract,  which  in  all  states  im- 
pUediy,  and  in  ours  most  expressly,  subsists  between  the 
prince  and  the  subject.  It  will  now  be  pvat  business  to  con- 
aider  this  prerogative  minutely ;  to  demonstrate  its  necessity 
in  general  $  a^d  to  mark  out  in  the  roost  important  instances 
its  particular  extent  and  restrictions:  from  which  consi- 

*  Chap.  1,  page  186. 
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denUkms  this  conclusion  will  evidently  follow^  that  the 
powers,  which  ate  vested  in  the  crown  by  the  laws  of 
Englandj  are  necessaiy  for  the  support  of  society ;  and  do 
not  intrench  any  fiurther  on  our  tuiivral  liberties^  than  is 
ezpedieDt  for  the  maintenance  of  our  cML 

There  cannot  be  a  stronger  proof  of  that  gemnne  freedom^ 
which  Is  the  boast  of  diis  age  and  country,  than  the  power 
'  of  ^Useussing  and  examining,  with  decency  and  respect, 
the  limits  of  the  king*s  prerogative.   A  topic,  that  in  some 
former  ages  was  thought  too  delicate  and  sacred  to  be  pro- 
faned by  the  pen  of  a  subject.    It  was  ranked  among  the 
arcana  imperii :  and,  like  the  mysteries  of  the  bona  dea, 
[  23S  ]  was  not  suffered  to  be  pried  into  by  any  but  such  as  were 
initiated  in  its  service :  because  perhaps  the  exertion  of  the 
one,  like  the  solemnities  of  the  other,  would  not  bear  the 
inspection  of  a  rational  and  sober  inquiry.    The  glorious 
queen  Elizabeth  herself  made  no  scruple  to  direct  her  par- 
liaments to  abstain  from  discoursing  of  matters  of  state  ;^ 
and  it  was  the  constant  language  of  this  fitvourite  prineess 
and  her  ministers,  that  even  that  august  assembly  ought 
not  to  deal,  to  jndge,*or  to  meddle  with  her  nugesty's 
prerogative  royal."*  And  her  successor,  king  James  the 
first,  who  had  imbibed  high  notions  of  the  divinity  of  regal 
sway,  more  than  once  laid  it  down  in  his  speedies,  that, 
as  it  is  atheism  and  blasphemy  in  a  creature  to  dispute 
**  what  the  deity  may  do,  so  it  is  presuraption  and  sedition 
"  in  a  subject  to  dispute  what  a  king  may  do  in  the  height 
"  of  his  power :  good  christians,  he  adds,  will  be  content 
**  with  God*s  will,  revealed  in  his  word ;  and  good  subjects 
**  will  rest  in  the  king's  will,  revealed  in  his  law."*^ 
nita  iiM       But,  whatever  might  be  the  sentiments  of  some  of  our 
tbeuuienu«e  princcs,  this  was  never  the  language  of  our  ancient  consti- 
homSm!^'  tution  and  laws.   The  limitation  of  the  regal  authority  waa 
a  first  and  essential  principle  In  all  the  Gothic  systems  of 
government  established  In  Europe;  tfioagb  gradually  driven 
out  and  overborne,  by  violence  and  chicane,  in  most  of  die 
kingdoms  on  the  continent.  We  have  seen.  In  the  pre- 
ceding chapter,  the  sentiments  of  Bracton  and  FortesciM* 
at  the  distance  of  two  centuries  from  eacb  other.  And  sir 

*  Dmrai.  479.  '  lUd,  64&  *  King  James's  works,  557. 531. 


Digitized  by 


C^.  Til.]         OP  THB  KINO*8  PRBROOATIVB. 


Hmry  Fincb>  under  Charles  the  first,  after  the  lapse  of  two 
oenturies  more*  though  he  lays  down  the  law  of  prerogadve 
in  veiy  strong  and  emphatical  terms,  yet  qualifies  It  with  a 
general  restriction^  in  regard  to  the  liberties  of  the  people. 

The  king  hath  a  prerogative  in  all  things,  that  are  not 
"  injurious  to  the  subject ;  for  in  them  all  it  must  be  re- 
**  membered,  that  the  king's  prerogative  strelcheth  not  to 
**  the  doing  of  any  wrong.*'®  Nihil  enim  aliud  potest  rex, 
nisi  id  solum  quod  de  jure  potest.^  And  here  it  may  be  [  239  ] 
some  satisfaction  to  remark,  how  widely  the  civil  law  differs 
from  our  own,  with  regard  to  the  authority  of  the  laws  over 
the  prince,  or  (as  a  civilian  would  rather  have  expressed  it) 
the  authority  of  the  prinoe  over  the  laws.  It  is  a  maxim 
of  the  English  law,  as  we  have  seen  from  Bracton,  that 

rea  Met  eue  Mub  lege,  quia  lex  facit  regem  the  imperial 
law  will  tell  us,  that,  imMuifimperatoris  excipiiur 
firtwMf  cm  iptttt  hgei  Dew  m^wi^.*^  We  shall  not 
long  hesitate  to  which  of  them  to  give  the  preference,  as 
most  conducive  to  those  ends  for  which  societies  were 
framed,  and  are  kept  together;  especially  as  the  Roman 
lawyers  themselves  seem  to  be  sensible  of  the  unreasonable- 
ness of  their  own  constitution.  "  Decet  tanten  principem^ 
says  Paulus,  "  servare  leges j  quibtis  ipse  solutus  esL**^  This 
is  at  once  laying  down  the  principle  of  despotic  power,  and 
at  the  same  time  acknowledging  its  absurdity. 
■  By  the  word  prerogative  we  usually  understand  that  gfjj^g*** 
special  pre-eminence,  which  the  king  liatli,  over  and  above  p«'o«»ti^e» 
all  other  persons,  and  out  of  the  ordinary  course  of  the 
caramon  kw,  in  ri^^t  of  his  real  dignity.  It  signifies,  in 
its  eQrmology,  (from  pra  and  rogo)  something  that  is  re- 
quired or  demanded  before,  or  in  preference  to,  all  others. 
And  henoe  It  follows,  that  it  must  be  in  its  nature  singular 
and  eccentrifitl ;  that  It  can  only  be  applied  to  those  righte 
and  capacities  which  the  king  enjoys  alone,  in  contradis- 
tinction to  others,  and  not  to  those  which  he  enjoys  In  com- 
mon with  any  of  his  subjects:  for  if  once  any  one  prero- 
gative of  the  crown  could  be  held  in  common  with  the 
subject,  it  would  cease  to  be  prerogative  any  longer.  And 

•  Finch  L.  84,  86.  ,         •         106.  §.  2. 

t  BracUrn,    3.  <r.  1.  c.  9.  »  Jf,  84. 1.  8. 
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therefore  Finch '  Jays  it  dpvn  as  a  mtxtn,  that  the  pre- 
rogative is  that  law  in  case  of  the  king,  which  is  law  in  no 

case  of  the  subject. 
It  u  cither  Prerogatives  are  either  direct  or  incidental.  The  direct 
Sdcntai'!  "  are  such  positive  substantial  parts  of  the  royal  character 
[  2iO  ]  and  authority,  as  are  rooted  in  and  spring  from  the  king's 
political  person,  considered  merely  by  itself,  without  reference 
to  any  other  extrinsic  circumstance ;  as,  the  right  of  sending 
ambassadors*  of  creating  pears»  and  of  making  war  orfieaca* 
But  auch  prerogatives  as  are  incidental  bear  always  a  It* 
lation  to  something  ^se^  distinct  from  the  king's  ptnson  ( 
and  aia  indeed  only  exfleptioiis>  in  favour  of  the  Offown,  to 
those  general  niies  that  are  estshlished  for  the  vest  of  tha 
ccMQmumty :  such  aB,  that  no  costs  shall  be  recovered  sgainsi 
the  kmg;  that  the  king  can  never  he  a  jomt4enant;  and 
that  his  debt  shall  be  preferred  before  a  debt  to  any  of  his 
subjects.  These,  and  an  bfinite  nnnber  of  other  instances, 
will  better  be  understood,  when  we  come  regularly  to  con- 
sider the  rules  themselves,  to  which  these  incidental  pre- 
rogatives are  exceptions.  And  therefore  we  will  at  present 
only  dwell  upon  the  king's  substantive  or  direct  prero« 
gatives. 

The  direct  Tliese  substantive  or  direct  prerogatives  may  again  be 
IfSrtlm*^  divided  into  three  kinds :  being  such  as  regard,  first,  tlie 
wdiaBie-  king's  royal  character  $  secondly,  his  royal  authority  f  and, 
^^eii^^  lastly,  his  royal  imme'  These  are  necessary,  to  secure 
dignity  t  s.  reverence  to  his  person,  obedience  to  his  commands,  and  an 

his  royal  au-    ^  i     «       •  i.  <» 

tborii^  or^  amuent  8U|^y  for  the  ordinary  expences  of  govenunent; 
3.  the  royal  w^thout  sll  of  which  it  IS  imposdble  to  mmntain  the  eze» 

income. 

cutive  p^wer  in  due  independence  and  vigour.  Yet,  in 
^veiy  branch  of  this  large  and  extensive  dominion,  owr  fim 
eonslitution  has  interposed  sudi  aeaaonable  checks  and  wt* 
strictions,  as  may  curb  it  from  trampling  on  those  liberties, 

which  it  was  meant  to  secure  and  establish.  The  enormous 
weight  of  prerogative,  if  left  to  itself,  (as  in  arbitrary  govern- 
ments it  is)  spreads  havoc  and  destruction  among  all  the 
inferior  movements :  but,  when  balanced  and  regulated  (as 
with  us)  by  its  proper  counterpoise,  timely  and  judiciously 
applied,  its  operations  are  then  equable  and  certain,  it  in- 

i  i!iocb.L.86. 
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vigorates  the  whole  machine,  and  enables  every  {Ntrt  to 
a»iPir  tlie  end  of  Ht  eonstniction. 

In  the  present  chapter  we  shall  only  consider  the  two 
ftnt  of  these  divisions,  which  relate  to  the  king's  political 
dkmolM*  and  authority .-  or,  in  other  words,  his  dignity  [  1941  ] 
and  regal  power ;  to  which  last  the  name  of  prerogative  is 
frequently  narrowed  and  confined.  The  other  division, 
which  forms  the  royal  revenue,  will  require  a  distinct  exa- 
mination ;  according  to  the  known  distribution  of  the  feodal 
writers,  who  distinguish  the  royal  prerogatives  into  the 
majora  and  minora  regalia,  in  the  latter  of  which  classes 
the  rights  of  the  revenue  are  ranked.  For,  to  use  their  own 
words,  **  mqjwra  regalia  imperii  pra-enunentiam  spectant ; 
"  minora  vero  ad  eommodum  pecuniarium  immediate  aUi* 
"  nent ;  et  hae  propria  Juoaka  sunt,  et  ad  jut  Jkei  pet'- 
"  tinent:'  'i 

First,  then,  of  the  royal  dignity.  Under  every  monar-  ^^'^ 
ohical  establishment,  it  is  necessary  to  distingnish  tiie  prince 
from  his  subjects,  not  only  by  the  outward  pomp  and  deoo< 
mtions  of  majesty,  but  also  by  ascribing  to  hfan  certain 
qualities,  as  inherent  in  his  royal  capacity,  distinct  from  and 
superior  to  those  of  any  other  individual  in  the  nation.  For, 
though  a  philosophical  mind  will  consider  the  royal  person 
merely  as  one  man  appointed  by  mutual  consent  to  preside 
over  many  others,  and  will  pay  him  that  reverence  and  duty 
which  the  principles  of  society  demand,  yet  the  mass  of 
mankind  will  be  apt  to  grow  insolent  and  refractory,  if 
taught  to  consider  their  prince  as  a  man  of  no  greater  per- 
fection than  themselves.  The  law  therefore  ascribes  to  the 
king,  in  his  high  political  character,  not  only  large  powers 
aad  emoluments,  which  form  his  prerogative  and  revenue, 
bBt  likewise  certain  attributes  of  a  great  and  transcendent 
naturei  by  which  the  people  are  led  to  consider  him  in  the 
Ughl  of  a  superior  being,  and  to  pay  him  that  awful  respect, 
winch  may  enable  him  with  greater  ease  to  carry  on  the  bu- 
siness of  government.  This  is  what  I  understand  by  the 
royal  dignity,  the  several  branches  of  which  we  will  now 
proceed  to  examine. 

1.  And,  first,  the  law  ascribes  to  the  kina  the  attribute  of  »•  inM>e 

'  *  °  king's  so- 

i  Feregrin.  de  jurt  JUc,  t.  I.e.  l.num.  9.  vereigntr. 
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99O0r9%gnty  or  pre-eminenee.      Bern  vUaiHm^ 
BntiUxkf-    §$  mnUter  Dn  im  terra:  omnig  qmdm  m» 
[  2ii2  ]  "  est,  et  ipse  nb  nullo,  fM  tasUnm  sttb  Deo/*   He  is  8lM 

to  have  imperial  dignity ;  and  in  charters  before  the  con- 
quest is  frequently  styled  basileus  and  imperalor,  the  titles 
respectively  assumed  by  the  emperors  of  the  east  and  west.^ 
His  realm  is  declared  to  be  an  empire,  and  his  crown  impe- 
rial, by  many  acts  of  parliament,  particularly  the  statutes  24 
Hen.  VIII.  c.  12,  and  25  Hen.  VIII.  c.  28 ;«»  which  at  the 
same  ttiae  declare  the  king  to  be  the  supreme  head  <^  the 
realm  in  matters  both  civil  and  ecclesiastical,  and  of  conse- 
quenee  inferior  to  no  man  upon  earth,  dependent  on  no  man» 
accountable  to  no  man.    Formerly  there  prevailed  a  ridictt^ 
loos  notion^  propagated  by  the  German  and  Italian  cifilian0» 
tliat  an  emperor  could  do  many  things  which  a  king  oonld 
not,  (aa  the  crealion  of  notaries  and  the  like)  and  that  bU 
kings  were  in  some  degree  subordinate  and  subject  to  the 
emperor  of  Germany  or  Rome.   The  meaning  therefore  of 
the  legislature,  when  it  uses  these  terms  of  empire  and  im- 
perial, and  applies  them  to  the  realm  and  crown  of  England, 
is  only  to  assert  that  our  king  is  equally  sovereign  and  inde- 
pendent within  tliese  his  dominions,  as  any  emperor  is  in  his 
empire and  owes  no  kind  of  subjection  to  any  other  po- 
tentate upon  earth.    Hence  it  is,  that  no  suit  or  action  can 
be  brought  against  the  king,  even  in  civil  matters,  because 
no  court  can  have  jurisdiction  over  him.    For  all  jurisdic- 
tion implies  superiority  of  power:  authority  to  try  would  be 
▼ain  and  idAe,  without  an  authority  to  redress  $  and  the  sen- 
tence of  a  court  would  be  contemptible^  unless  that  court 
had  power  to  command  the  execution  of  it:  but  who,  saya 
Finch^y  shall  command  the  king?  Hence  it  is  likewise,  that 
by  law  the  person  of  the  king  is  sacred,  even  though  the 
measures  pursued  in  his  reign  he  completely  tyrannical  and 
arbitrary :  for  no  jurisdiction  upon  earth  has  power  to  try 
him  in  a  criminal  way;  much  less  to  condemn  him  to  punish- 

*■  Lhe,  8.  intaiti  fcaftervt  iu  ngno  tue,  {iw«  i ai- 

>  Seld.  tit  of  Hod.  1. 2.  ferator  vmdkabat  in  imperio,  <,M. 

"  See  also  24  Geo.  IL  C.  34^   6  Paris,  A.  D.  1095.) 
Geo.  III.  c.  27.  «»  Finch,  L. 83. 

*  Rex  allegavit,  quod  ipto  omnes  li- 
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ment.  If  any  foreign  jurisdiction  had  this  power,  as  was 
formerly  claimed  by  the  pope,  the  independence  of  the  king- 
dom would  be  no  more ;  and,  if  such  a  power  were  vested  in 
any  domestic  tribunal,  there  would  soon  be  an  end  of  the  [  24cS  ] 
ooDSlitutipD*  by  destroying  the  free  agency  of  one  of  the 
constituent  parts  of  the  sovereign  legislative  power. 

Are  then,  it  may  be  asked,  the  subjects  of  England  to-  Remedy 

„     _      .  «  1      .  *  1      1  1  •        1  provided 

tiiUy  ^lestitute  of  remedy*  in  ease  the  crown  should  uvade  against  pri. 

V8it€  injuries 

tlieir  rights*  either  by  private  injuries,  or  public  oppressions  t  or  pabuc 
T6  this  we  may  answer,  that  the  law  has  provided  a  remedy  <it^mmm 
in  both  cases. 

And,  first,  as  to  private  iiguries:  if  any  person  has,  in  private  in. 
point  of  property,  a  just  demand  upon  the  lung,  he  must  pe-^*^' 

tition  him  in  his  court  of  cliancery,  by  what  is  called  a  pe^  pamone/ 
tition  of  righty  where  his  chancellor  will  administer  right  as  ***** 
a  matter  of  grace,  though  not  upon  compulsion.?    And  this 
is  entirely  consonant  to  what  is  laid  down  by  the  writers  on 
natural  law.    "  A  subject,"  says  Puffendorf,<i  <*  so  long  as 
"  he  continues  a  subject,  hath  no  way  to  oblige  his  prince  to 

give  him  his  due,  when  he  refuses  it ;  though  no  wise 
"  prince  will  ever  refuse  to  stand  to  a  lawful  contract.  And, 

if  the  prince  gives  the  subject  leave  to  enter  an  action 
*^  against  him,  upon  such  contract,  in  his  own  courts,  the 
"  action  itself  proceeds  rather  upon  natural  equity,  than 

upon  the  municipal  laws.**  For  the  end  of  such  action  is 
not  to  compel  the  prince  to  observe  the  contract,  hut  to  per^ 
jtMKfehim.  And,  as  to  personal  wrongs  s  it  is  well  observed 
by  Mr.  Locke,'  "  the  harm  which  the  soverdgn  can  do  in 
**  his  own  person  not  being  likely  to  happen  often,  nor  to 
**  extend  itself  far  ;  nor  being  able  by  his  single  strength  to 
**  subvert  the  laws,  nor  oppress  the  body  of  the  people, 
**  (should  any  prince  have  so  much  weakness  and  ill-nature 
**  as  to  endeavour  to  do  it) — the  inconveniency  therefore  of 
"  some  particular  mischiefs,  that  may  happen  sometimes, 
"  when  a  heady  prince  comes  to  the  throne,  are  well  recom- 

pensed  by  the  peace  of  the  public  and  security  of  the 

9  FSnchfLw        Hum  t.  Axtomty  rag.  7& 

GfMfwl,  1  Ves.  445.    MM.  PI.  34.  ^  Law  of  N.  and  N.  b.  8*  c.  10. 

The  queen  has  also  the  same  preroga-  '  on  Gov.  p.  2. 
tive.   2EolUAb.213.  Stauuf.  Pio* 
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governmeut,  in  the  person  of  the  chief  magistrate  lieiiig 
"  thus  set  out  of  the  reach  of  danger." 
[  944  ]    Next,  as  to  cases  of  ordinaiy  public  oppression,  where  th« 
Public  op.  vitals  of  the  constitution  are  not  attacked^  the  law  bath  alao 
assigned  a  remedy.   For  as  a  king  cannot  misuse*  his  power 
without  the  advice  of  evil  coansellors,  and  the  assistance  of 
wicked  ministers^  these  men  may  be  examined  and  punished. 
The  constitution  has  therefore  provided,  by  means  of  indict- 
mentSy  and  parliamentary  unpeachments,  that  no  man  shall 
dare  to  assist  the  crown  in  contradiction  to  the  laws  of  the 
land.    But  it  is  at  the  same  time  a  maxim  in  those  laws, 
that  the  king  himself  can  do  no  wrong :  since  it  would  be 
a  great  weakness  and  absurdity  in  any  system  of  positive 
law,  to  define  any  possible  wrong,  without  any  possible 
redress. 

wher?pub       ^OTf  as  to  such  pubHc  opprcssions  as  tend  to  dissolve  the 
SontindVto  constitution,  and  subvert  the  fundamentals  of  government, 
;i*S2|7i;j^ff  they  are  cases,  which  the  law  will  not,  out  of  decency,  sup- 
pose :  being  incapable  of  distrusting  those,  whom  it  has  in- 
vested with  any  part  of  the  supreme  power ;  since  such  dis- 
trust would  render  the  exercise  of  that  power  precarious  and 
impracticsble."   For,  wherever  the  law  expresses  its  distrust 
of  abuse  of  power,  it  always  vests  a  superior  coercive  autho- 
rity in  some  other  hand  to  correct  it ;  the  very  notion  of 
which  destroys  the  idea  of  sovereignty.  If  therefore  (jSat  ex- 
ample) the  two  houses  of  parliament,  ordther  of  them,  had 
avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  or 
if  the  king  had  a  right  to  animadvert  on  either  of  the  houses, 
that  branch  of  the  legislature,  so  subject  to  animadversion, 
would  instantly  cease  to  be  part  of  the  supreme  power ;  the 
balance  of  the  constitution  would  be  overturned  ;  and  that 
branch  or  branches,  in  which  this  jurisdiction  resided,  would 
be  completely  sovereign.    The  supposition  of  law  therefore 
is  that  neither  the  king  nor  either  house  of  parliament  (col- 
lectively taken)  is  capable  of  doing  any  wrong;  since  in  such 
cases  the  law  feels  itself  incapable  of  fumishing  any  adequate 
[  945  ]  remedy.   For  which  reason  all  oppressions,  which  may  hap- 

•  See  tliese  points  more  fully  fiis-     wherein  Blackstone  has  thrown  many  • 
cussed  in  the  Coiuideratiom  of  the  Law      new  and  important  lights  on  the  tM> 
of  Forftiturt,  3nl  edit.  pag.  109^196^    tore  of  our  happy  coMtittilioii. 
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pen  to  spring  from  any  branch  of  the  sovereign  power,  must 

necessarily  be  out  of  the  reach  of  any  stated  rule^  or  express 
legal  provision  :  but,  if  ever  they  unfortunately  happen,  the 
prudence  of  the  times  must  provide  new  remedies  upon  new 
emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the  un- 
constitutional oppressions,  even  of  the  sovereign  power,  ad» 
vance  with  gigantic  strides  and  threaten  desolation  to  a  state, 
mankind-  will  not  be  reasoned  out  of  the  feelings  of  hu- 
manity; nor  will  sacrifice  their  liberty  by  a  scrupulous 
•  adherence  to  those  political  maxims,  which  were  ori^nally 
established  to  preserve  it.   And  therefore,  though  the  posi- 
tive laws  are  nlent,  experience  will  fbrnish  us  with  a  very 
remarkable  case,  wherdn  nature  and  reason  prevailed*  When 
king  James  the  second  invaded  the  fimdamental  constitution 
of  the  realm,  the  convention  declared  an  abdication,  whereby 
the  throne  was  rendered  vacant,  which  induced  a  new  settle- 
ment of  tlie  crown.    And  so  far  as  this  precedent  leads,  and 
no  farther,  we  may  now  be  allowed  to  lay  down  the  laiv  of 
redress  against  public  oppression.    If  therefore  any  future 
prince  should  endeavour  to  subvert  the  constitution  by 
breakiiif^  the  original  contract  between  king  and  people, 
should  violate  the  fundamental  laws,  and  should  withdraw 
himself  out  of  the  kingdom ;  we  are  now  authorized  to  de- 
clare that  this  conjunction  of  circumstances  would  amount 
to  an  abdication,  and  the  throne  would  be  thereby  vacant 
But  it  is  not  for  us  to  say  that  any  one,  or  two,  of  these  in- 
gredients would  amount  to  such  a  situation ;  for  there  our 
precedent  would  fail  us.   In  these  therefore,  or  other  cir- 
cumstances, which  a  fertile  imagination  may  furnish,  since 
both  law  and  history  are  silent,  it  becomes  us  to  be  silent 
too ;  leaving  to  future  generations,  whenever  necessity  and 
the  safety  of  the  wliolc  shall  require  it,  the  exertion  of  those 
inlierent  (though  latent)  powers  of  society,  which  no  cli- 
mate, no  time,  no  constitution,  no  contract,  can  ever  de- 
stroy or  diminish. 

II.  Besides  the  attribute  of  sovereignty,  the  law  also  £  j 
ascribes  to  the  king,  in  bis  political  capacity,  absolute  ^«r- 9.<nieUng^ 
fectiofu    The  king  can  do  no  wrong.    Which  ancient  and 
fundamental  niaxim  is  not  to  be  understood,  as  if  every 
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thing  tnuiMoi«d  by  the  government  was  of  course  just  and 
lawftil,  hot  means  only  two  things.  First,  that  whatever  is 
exceptionable  in  the  eendiict  of  public  affiurs  is  not  to  be 

imputed  to  the  king,  nor  is  he  answerable  for  it  personally 
to  his  people :  for  this  doctrine  would  totally  destroy  that 
constitutional  inde{)€ndence  of  the  crown,  which  is  necessary 
for  the  balance  of  power  in  our  free  and  active,  and  there- 
fore compounded,  constitution.  And,  secondly,  it  means 
that  the  prerogative  of  the  crown  extends  not  to  do  any 
injury;  it  is  created  for  the  benefit  of  the  people,  and  there- 
fore cannot  be  eneried  to  their  prejudice.^ 
!.°t?Jr  ^^^Sf  moreover,  is  not  only  incapable  cSdain^  wrong, 

Sinking ^  but  even  of  tkinkutg  wrong ;  he  can  never  mean  to  do  an 
improper  thing:  in  him  is  no  folly  or  weakness.  And 
therefore  if  the  crown  should  be  induced  to  grant  any 
franchise  or  privilege  to  a  subject  eontrary  to  reason,  or  in 
any  wise  prejudicial  to  the  commonwealth,  or  a  private 
person,  the  law  will  not  suppose  the  king  to  have  meant 
either  an  unwise  or  an  injurious  action,  but  declares  that 
tonse-  the  king  was  deceived  in  his  grant ;  and  thereupon  such 
IhiV'mMim.  grant  is  rendered  void,  merely  upon  the  foundation  of  fraud 
and  deception,  either  by  or  upon  those  agents,  whom  the 
crown  has  thought  proper  to  employ.  For  the  law  will  not 
cast  an  imputation  on  that  magistrate  whom  it  intrusts  with 
the  executive  power,  as  if  he  was  capable  of  intentionally 
disregarding  his  trust :  but  attributes  to  mere  imposition  (to 
which  the  most  perfect  of  sublunary  beings  must  still  con- 
tinue liable)  those  little  inadvertencies,  which,  if  chaiged  On 
the  will  of  the  prince,  might  lessen  him  in  (he  eyes  of  bis 
subjects. 

[  247  ]  ^et  still,  notwithstanding  this  personal  perfection,  whidh 
the  law  attributes  to  the  sovereign,  the  constitution  has 

«f  pMUa.  allowed  a  latitude  of  supposing  the  contrary,  in  respect  to 
both  houses  of  parliament ;  each  of  which,  in  its  turn,  hath 

king.  exerted  the  right  of  remonstrating  and  complaining  to  the 
king  even  of  those  acts  of  royalty,  which  are  most  properly 
and  personally  his  own  j  such  as  messages  signed  by  him- 
self, and  speeches  delivered  from  the  throne.  And  yet, 
such  is  the  reverence  which  is  paid  to  the  royal  person, 

*  Plowd.  487. 
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that  though  the  two  houses  have  an  uiicioubted  right  to 
consider  these  acts  of  state  in  any  light  whatever,  and 
accordingly  treat  them  in  their  addresses  as  personally 
proceeding  from  the  prince,  yet  among  themselves,  (to 
preserve  the  more  perfect  decency,  and  for  the  greater  free- 
dom of  debate)  they  usually  suppose  them  to  flow  from  the 
advice  of  the  administration.  But  the  privilege  of  canvas- 
sing thus  freely  the  personal  acts  of  the  sovereign  (either 
directly,  or  even  through  the  medium  of  his  reputed  advisera) 
belongs  to  no  individual,  but  ia  confined  to  those  auguat 
assemblies:  and  there  too  the  objections  must  be  proposed 
with  the  utmost  respect  and  deference.  One  memb^  was 
aent  to  the  tower,^  for  suggesting  that  his  majesty  s  answer 
to  the  address  of  the  conunona  contained  high  words  to 
"fright  the  members  out  of  tfaeur  duty  and  another,^  for 
saying  that  a  part  of  the  king's  speech  seemed  rather  to 
•*  be  calculated  for  the  meridian  of  Germany  than  Great 
**  Britain,  and  that  the  king  was  a  stranger  to  our  language 
'*  and  constitution.** 

In  farther  pursuance  of  this  principle,  the  law  also  deter-  •"thekin* 
mines  that  in  the  king  can  be  no  negligence,  or  lachesj  and^^u^w 
therefore  no  delay  will  bar  his  right.    Nullum  tempui^ 
occurrit  regi  has  been  the  standing  maxim  upon  all  occa- 
aiona :  for  the  law  intends  that  the  king  is  always  busied 
for  the  public  good,  and  therefore  has  not  leisure  to  assert 
hia  right  within  the  times  limited  to  subjects.^   In  the  king 
also  can  be  no  stain  or  corruption  of  blood :  for  if  the  heir  [  248  ] 
-to  the  crown  were  attamted  of  treason  or  felony,  and  after- 
wards the  crown  should  descend  to  him,  this  would 
purge  the  attainder  vpso  faeto,^    And  therefore  when 
Henry  VII.  who  as  earl  of  Richmond  stood  attainted,  came 
to  the  crown,  it  was  not  thought  necessary  to  pass  an  act 
of  parliament  to  reverse  this  attainder;  because,  as  lord 
Bacon  in  his  history  of  that  prince  informs  us,  it  was 
agreed  that  the  assumption  of  the  crown  had  at  once  purged 
all  attainders.    Neither  can  the  king  in  judgment  of  law,  as 
king,  ever  be  a  minor  or  under  age ;  and  therefore  his  royal 
grants  and  aasents  to  acts  of  parliament  are  good,  though  he 

*  Ctm.  J««n.  18  Nov.  1685.  *  Fincfa,  L.  8S.  .  Co.Litt.  90. 

*  Ibid,  4  Dee.  1717.  '  Finch,  L.  82. 
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has  not  in  his  natural  capacity  attained  the  legal  age  of 
twenty-one.^  By  a  statute  indeed^  £8  Hen.  VIII.  c#  17^ 
power  was  given  to  Allure  kings  to  rescind  and  revoke  all  acts 
of  parliament  that  should  be  made  while  they  were  under  the 
age  of  twenty-four :  but  this  was  repealed  by  the  statute 
1  Edw.  VI.  ell,  so  far  as  related  to  that  prince;  and 
both  statutes  are  declared  to  be  determined  by  34  Geo.  II. 
c.24f.  Ft  hath  also  been  usually  thought  prudent,  when 
the  heir  apparent  has  been  very  young,  to  appoint  a  pro- 
tector, guardian,  or  regent,  for  a  limited  time ;  but  the  very 
necessity  of  such  extraordinary  provision  is  sufficient  to 
demonstrate  the  tnith  of  that  maxim  of  the  common  law, 
that  in  the  king  is  no  minority ;  and  therefore  be  hath  no 
legal  guardian.' 


y  Co.  Liu.  43.    2  Inst,  protiin.  3. 

'  The  methods  of  appoiatirig  this 
gvaidiaA  or  regent  have  been  ao  va- 
rious, and  the  duration  of  iiis  power  m 

uncertain,  that  from  hence  alone  U 
may  be  collected  that  his  office  is  un- 
known to  tlie  common  law  ;  and 
Uierefore  (as  Sir  Edward  Cuke  says, 
4  Inet.  58,)  the  anreit  waj  ia  to  have 
him  made  by  authority  of  the  great 
council  in  parliament.  The  earl  of 
Pembroke,  by  his  own  authority,  as- 
sumed in  very  troublesome  times  the 
regency  of  Henry  III.,  who  wat<  tlien 
only  nine  yeaia  old ;  but  was  declared 
of  foil  age  by  the  pope  at  seventeen, 
confirmed  the  great  charier  at  eighteen, 
and  took  upon  him  the  administration 
of  the  government  at  twenty.  A 
guardian  and  council  of  regency  were 
named  tm  Edward  III.  by  the  parlia- 
ment, which  deposed  hisftther;  the 
yonng  lung  being  then  fifteen,  and  not 
assuming  the  goveraroent  till  three 
years  after.  When  Richard  II.  suc- 
ceeded at  the  age  of  eleven,  the  duke 
of  Lancaster  took  upon  him  the  ma- 
nagement of  the  kingdom,  till  the  par- 
liament met,  which  appointed  a  no- 
min  .il  rounci!  to  assist  him.  Henry  V. 
on  his  death-bed  named  a  regent  and 
a  guardian  for  his  infant  son  Henry  VI., 


then  nine  months  old  ;  but  the  parlia- 
ment altered  his  disposition,  and  ap- 
pointed ft  protector  and  council,  with 
aspeciallifflilodattthority.  Both  these 
princes  remained  in  a  state  of  pupilage 
till  the  age  of  twenty-three.  Kdward 
v.,  at  the  age  of  thirteen,  was  recom- 
mended by  his  father  to  the  care  of  the 
dvkeof  GkMcesler ;  who  was  dooland 
protector  by  the  privy  eouncS.  The 
statutes  25  Hen.  VIII.  c.I2.  and  28 
Hen.  VIII.  c.  7,  provided,  that  the 
successor,  if  a  male,  and  under  eigh- 
teen, or  if  a  female  and  under  sixteen, 
should  be  till  such  age  in  the  govern^ 
ment  of  hb  or  her  natural  mother,  (if 
approved  by  the  king)  and  such  other 
counsellors  as  his  majesty  should  by 
will  or  otherwise  appoint ;  and  he  ac- 
cordingly appointed  his  sixteen  exe- 
cutors to  have  the  government  of  his 
son  Edward  VL,  and  the  Ungdom, 
which  executors  elected  the  earl  of 
Hertford  protector.  The  statute  24 
Geo.  11.  c.  24,  in  case  the  crown  should 
descend  to  any  of  the  children  of 
Frederic  Prince  of  Wales  under  the 
age  of  eighteen,  appointed  tiie  prin- 
cess dowager  >  and  that  of  6  Geo. 
III.  c.  27,  in  case  of  a  like  descent 
to  any  of  his  children,  empowered 
the  king  to  name  either  the  queen. 
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.  III.  A  ihird  attribute  of  the  king's  nugesty  »  his  perpe"  [  £40  ] 
imUy.  The  law  ascribes  to  hiniy  In  his  political  capacity,  an  3.  The  vu.^'^ 
absolute  immortality.  The  king  never  dies.  Henry,  Ed-  '^^'^^'* 
ward,  or  George  may  die ;  but  the  king  survives  them  all. 
For  immediately  upon  the  decease  of  the  reigning  prince  in 
his  natural  capacity,  his  kingship  or  imperial  dignity,  by  act 
of  law,  without  any  interregnum  or  interval,  is  vested  at 
once  in  his  heir;  who  is,  eo  iiijilauti,  king  to  all  intents  and 
purposes.  And  so  tender  is  the  law  of  supposing  even  a 
possibility  of  his  death,  tliat  his  natural  dissolution  is  gene- 
rally called  his  demise  :  demissio  regis,  vel  coronce :  an  ex- 
pression which  signifies  merely  a  transfer  of  property  ;  for, 
aa  is  observed  in  Plowden,*^  when  we  say  the  demise  of  the 
crown,  we  mean  only  that,  in  consequence  of  the  disunion 
of  the  king's  natural  body  from  his  body  politic,  the  king- 
dom is  transferred  or  demised  to  his  successor;  and  so  the 
royal  dignity  remains  perpetual.  Thus  too,  when  Edward 
the  fourth,  in  the  tenth  year  of  his  reign,  was  driven  from 
his  throne  for  a  few  months  by  the  house  of  Lancaster,  this 
temporary  transfer  of  his  dignity  was  denominated  his 
demise :  and  all  process  was  held  to  be  discontinued,  as 
upon  a  natural  death  of  the  king.^ 

We  are  next  to  consider  those  branches  of  the  royal  pre-  [  250  ] 
rogativc,  which  invest  thus  our  sovereign  lord,  thus  all-per-  "'yjjia,^, 
feet  and  immortal  in  his  kingly  capacity,  with  a  number  of  |^y^ 
authorities  and  powers  ;  in  tlie  exertion  whereof  consists  the 
executive  part  of  government.    This  is  wisely  placed  in  a 

the  princess  dowager,  or  any  der- 
ceadant  of  king  George  II.  n  si  lin^r  in 
this  kingdom  ;— to  be  guardian  and 
regent,  till  the  successor  attains  such 
age,  assisted  by  a  council  of  regency. 
By  tbe  1  Wm.  IV.  c.  %,  th«  picsent 
dvcbcw  of  Kmt  was  appointed  the 
gnaidian  of  her  daughter,  her  present 
najesty,  until  she  attained  the  age  of 
eighteen;  and  it  was  declared  by  the 
same  act  liiat  the  duchess  should  be 
the  ngemt  daiing  the  minority.  Her 
niyesty  attained  her  majority  at  the 
ago  of  eighteen  years,  and  shortly  af- 
terwards, on  the  death  of  the  late  king, 
aaccnded  tbe  throne.   The  1  Wu).  IV. 


c.  2,  was  therefore  repealed  by  the 
1  i  2  Vict.  c.  24.  Tlie  powers  of 
the  regents  are  expressly  'lefinod  and 
set  down  in  the  several  acts.  Ou  the 
aUeoadon  of  mind  of  George  III.,  his 
eon  the  Prince  of  Walee,  afterwards 
George  IV.,  was  declared  regent  by 
express  act  of  parliament,  bat  pro vil^i on 
was  made  for  tlic  resumption  of  the 
exercise  of  the  royal  authority  by 
George  III.  51  Geo.  III.  c.  1, 
amended  by  53  Geo.  IIL  c  14,  68 
Geo.  III.  c.  90. 

•  Plowd.  177,234. 

»  M.  49  Hen.  VX.  pi.  L— a. 
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single  hand  by  the  British  constitution,  for  the  sake  of  lUia- 
ntmity,  strength,  and  dispatch.  Were  it  placed  in  many 
handsy  it  would  be  subject  to  many  wills :  many  willsy  if 
disunited  and  drawing  different  ways,  create  weakness  in  a 
government ;  and  to  unite  those  several  wills,  and  reduce 
them  to  one,  is  a  work  of  more  time  and  delay  than  the  eA 
gencies  of  state  will  afibrd.  The  king  of  England  is  there- 
fore not  only  the  chief,  but  properly  the  sole,  magistrate  of 
the  nation  ;  all  others  acting  by  commission  from,  and  in 
due  subordination  to  him  :  in  like  manner  as,  upon  the  great 
revolution  in  the  Roman  state,  all  the  powers  of  the  ancient 
magistracy  of  the  commonwealth  were  concentred  in  the  new 
emperor:  so  that,  as  Gravina^  expresses  it,  "  in  eftu  umut 
**  pertona  veteris  reipMie€B  vig  atque  majestas  per  mimti- 
latas  magistratuimpCfteHates  exprimebatur,** 
How  far  Ab*  After  whst  has  been  premised  in  this  chapter,  I  shall  not 
(I  trust)  be  considered  as  an  advocate  for  arbitrary  power, 
when  I  lay  it  down  as  a  principle,  that,  in  the  exertion  of 
lawful  prerogative,  the  king  is  and  ought  to  be  absolute ;  that 
is,  so  far  absolute,  that  there  is  no  legal  authority  that  can 
either  delay  or  resist  him.  He  may  reject  what  bills,  may 
make  what  treaties,  may  coin  what  money,  may  create  what 
peers,  may  pardon  wliat  offences  he  pleases :  unless  where 
the  constitution  hath  expressly,  or  by  evident  consequence, 
laid  down  some  exception  or  boundary  ;  declaring,  that  thus 
far  the  prerogative  shall  go  and  no  farther.  For  otherwise  the 
power  of  the  crown  would  indeed  be  but  a  name  and  a  sha* 
dow,  insufficient  for  the  ends  of  government,  if  where  its  ju« 
risdiction  is  clearly  established  and  allowed,  any  man  or  body 
of  men  were  permitted  to  dUsobey  it,  in  the  ordinary  course 
of  law !  I  say,  in  the  ordinary  course  of  law ;  for  I  do  not 
[  251  ]  speak  of  those  extraordinary  recourses  to  first  principles, 
which  arc  necessary  when  the  contracts  of  society  arc  in 
danger  of  dissolution,  and  the  law  proves  too  weak  a  defence 
against  the  violence  of  fraud  or  oppression.  And  yet  the 
want  of  attending  to  this  obvious  distinction  has  occasioned 
these  doctrines,  of  absolute  power  in  the  prince  and  of  na- 
tional resistance  by  the  people,  to  be  much  misunderstood 
and  (lerverted,  by  the  advocates  for  slavery  on  the  one  hand, 

*  Orig*  1,  $.  109. 
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and  the  demagogues  of  &ction  on  the  other.  The  former, 
obsenring  the  absolute  soYereignty  and  transcendent  dominion 
ef  the  orown  laid  down  (aa  U  certainly  is)  most  strongly  and 
emphatically  in  our  law-bookst  as  well  as  our  homiliest  have 
dented  that  any  ease  can  be  excepted  from  so  general  and 
positive  a  rule  ;  forgetting  how  impossible  it  is,  in  any  prac- 
tical system  of  laws,  to  point  out  beforehand  those  eccentrical 
remedies,  which  the  sudden  emergence  of  national  distress 
may  dictate,  and  which  that  alone  can  justify.  On  the  other 
hand,  over-zealous  republicans,  feeling  (he  absurdity  of 
unlimited  passive  obedience,  have  fancifully  (or  sometimes 
fiidiously)  gone  over  to  the  other  extreme :  and,  because 
resistance  is  justifiable  to  the  person  of  the  prince  when  the 
being  of  the  state  is  endangered,  and  the  public  voice  pro" 
daims  such  resistance  necessary,  they  have  therefore  allowed 
to  every  individual  the  right  of  determining  this  expedience, 
and  of  employing  private  Ibrce  to  resist  even  private  oppres- 
sion. A  doctrine  productive  of  anarchy,  and  (in  consequence) 
equally  fatal  to  civil  liberty  as  tyranny  itself.  For  civil 
liberty,  rightly  understood,  consists  in  protecting  the  rights 
of  individuals  by  the  united  force  of  society  :  society  cannot 
be  maintained,  and  of  course  can  exert  no  protection,  with- 
out obedience  to  some  sovereign  power:  and  obedience  is  an 
empty  name,  if  every  individual  has  a  right  to  decide  how 
far  he  himself  shall  obey. 

In  the  exertion  therefore  of  those  prerogatives,  which  the  ^  ihe  oxer, 
law  baa  given  him,  the  king  is  irresistible  and  absolute,  ac- 
coring  to  the  forms  of  the  constitution.   And  yet,  if  the  the  king's^ 

*     '  advisers  will 

consequence  of  that  exertion  be  manifosdy  to  the  grievance  tecaued  to 

.  ^  o  ■ccount. 

or  dishonour  of  the  kingdom,  the  parliament  will  call  his 
advisei's  to  a  just  and  severe  account,  l  or  prerogative  con-  [  ^ZbZ  J 
sisting  (as  Mr.  Locke^  has  well  defined  it)  in  the  discretion- 
ary power  of  acting  for  the  public  good,  wliere  the  positive 
laws  are  silent ;  if  that  discretionary  power  be  abused  to  the 
public  detriment,  such  prerogative  is  exerted  in  an  uncon- 
stitutional manner.  'I'hus  the  king  may  make  a  treaty  with 
a  foreign  state,  which  shall  irrevocably  bind  the  nation ;  and 
yet,  when  such  treaties  have  been  judged  pernicious,  im* 
peachmeuts  have  pursued  those  ministers,  by  whose  agency 
or  advice  they  were  concluded. 

<  On  Gov.  3.  f.  166. 
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The  prerogatives  of  the  crown  (in  the  sense  under  which 
Sect*e!ther  ^®  ^""^  Considering  them",  respect  either  this  nation's 
{Ji'^nurs"^  intercourse  with  foreign  nations^  or  its  own  domeaticgovern» 
SiinSr         and  civil  poHty. 

domSSe        With  regard  to  foreign  concerns,  the  king  is  the  delegate 
LjUtoib^  or  representative  of  his  people.    It  is  impossible  that  the 
individuals  of  a  state,  in  their  collective  capacity,  can  trana«> 
act  the  affiurs  of  that  state  widi  another  communitj  equally 
numeffoUB  as  themselTes.   Unanionty  must  be  wanting  to 
their  measures,  and  strength  to  the  execution  of  their  ooun*' 
sds.   In  the  king  therefore,  as  in  a  centre,  all  the  rays  of 
his  people  are  united,  and  form  by  that  union  a  consistency, 
splendor,  and  power,  that  make  him  feared  and  respected  by 
foreign  potentates ;  who  would  scruple  to  enter  into  any  en- 
gagement, that  must  afterwards  be  revised  and  ratified  by  a 
popular  assembly.    What  is  done  by  the  royal  authority, 
with  regard  to  foreign  powers,  i.s  the  act  of  the  whole  nation : 
what  is  done  without  the  king's  concurrence  is  the  act  only 
of  private  men.    And  so  far  is  this  point  carried  by  our  law, 
that  it  hath  been  held,®  that  should  all  the  subjects  of  Kngt 
land  make  war  with  a  king  in  league  with  the  king  of  Engo 
land,  without  the  royal  assent,  such  war  is  no  breach  of  the 
league.   And,  by  the  statute  2  Hen.  V.  c.  6,  any  suioject 
oommittiiig  acts  of  hostility  upon  any  natioa  in  league  with* 
the  king  was  declared  to  be  guilty  of  high  treason:  and, 
though  that  act  was  repealed  by  the  statute  20  Hen.  VI. 
[  253  ]  c.  11,  so  far  as  relates  to  the  making  this  offienoe  high  treason, 
yet  still  it  remains  a  very  great  offence  against  the  law  of 
nations,  and  punishable  by  our  laws,  either  capitally  or 
otherwise,  according  to  tlie  circumstances  oi'  the  case. 
1.  Theking      I.  Thc  king  therefore,  considered  as  the  representative  of 
power  of     his  pcople,  has  tlie  sole  power  of  sending  ambassadors  to 
andreceiv.  foreign  states,  and  receiving  ambassadors  at  home.  This 
^Mdon.    may  lead  us  into  a  short  digression,  by  way  of  inquiry,  how 
far  the  municipal  laws  of  England  intermeddle  with  or  pro- 
tect the  rights  of  these  messengers  from  one  potentate  to 
another,  whom  we  call  ambassadors. 
I!!d  privi*  rights,  the  powers,  the  duties,  and  the  privileges  of 

ut;es  of  am.  ambasssdors  are  determined  by  the  law  of  nature  and  na* 
^ons,  and  not  by  any  municipal  constitutions.   For«  aa 

■  4  Init  151^ 
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iStmy  represent  the  persona  of  their  respeetive  masters,  who 
owe  no  subjection  to  any  laws  bnt  those  of  their  own  coun* 
tiy,  their  aetions  are  not  subject  to  the  control  of  the  private 
law  of  that  state,  wherein  they  are  appointed  to  reside. 
He  that  is  subject  to  the  coercion  of  laws  is  necessarily 
dependent  on  that  power  by  whom  those  laws  were  made : 
but  an  ambassador  ought  to  be  independent  of  every  power, 
except  that  by  which  he  is  sent;  and  of  consequence  ought 
not  to  be  subject  to  the  mere  municipal  laws  of  that  nation, 
wherein  he  is  to  exercise  his  functions.    If  he  grossly 
offends,  or  makes  an  ill  use  of  his  character,  he  may  be 
sent  home  and  accused  before  his  master ;  ^  who  is  bound 
either  to  do  justice  upon  him,  or  arow  himself  the  accom- 
plice of  his  crinie8.s  But  there  is  great  dispute  among  the  ^ii^ 
writers  on  the  laws  of  nations,  whether  this  exemption  of 
ambassadors  extends  to  all  crimes,  as  well  natural  as  posi- 
tive; or  whether  it  only  extends  to  such  as  are  nuila  pro^ 
hibita,  as  coinincr,  and  not  to  those  that  are  mala  in  se,  as 
murder.'*    Our  law  seems  to  have  formerly  taken  in  the 
restriction,  as  well  as  the  general  exemption.    For  it  has  [  2oi'  ] 
been  held,  both  by  our  common  lawyers  and  civilians,*  that 
an  ambassador  is  privileged  by  the  law  of  nature  and 
nations;  and  yet,  if  he  commits  any  ofience  against  the  law 
of  reason  and  nature,  he  shall  lose  his  privilege  :i  and  that 
therefore,  jf  an  ambassador  conspires  the  death  of  the  king 
In  whose  land  he  is,  he  may  be  condemned  and  executed 
for  (reason ;  but  if  he  commits  any  other  species  of  treason, 
it  is  otherwise,  and  he  must  be  sent  to  his  .own  kingdom. 
And  these  positions  seem  to  be  built  upon  good  appearance 
of  reason.    Fnr  since,  as  we  have  formerly  shown,  all 
municipal  laws  act  in  subordination  to  the  primary  law  of 
nature,  and,  where  they  annex  a  punisliinent  to  natural 
crimes,^re  only  declaratory  of  and  auxiliary  to  that  law  ; 
therefore  to  this  natural  universal  rule  of  justice  ambassa- 


'  A«  was  done  with  couDt  Gyllen- 
berg  the  Swedish  minister  to  Gnat 
Britain.  A.  D.  1716 

»  Sp.L.  26.21. 

*  Van  Leovwui  in  Ff,  60. 7. 17. 
"Btahvfnc^  Puf.  LB*    9. §. 9.  U 


1 7 .  Van  Bynkenhoek  ^ fan  legator, 

c,  17, 18.  19. 

i  1  Roll.  Rep.  175.    3  BuUtr.27. 
1  4  last.  153. 
1  Roll.  Rep^  185. 


Digiiizeo  by  GoOgle 


206 


OF  THE  KINO*S  PRBKOOATIVB.         [Cm  VII« 


dorsy  M  well  as  other  meui  are  subject  in  all  countries ;  and 
of  consequence  it  is  reasonable  that«  wherever  they  tm»> 
grcss  ity  there  tliey  shall  be  liable  to  make  atonement.l 
But,  however  these  prineiirfes  n^ght  foiinerly  obtain^  the 
general  pnietiee  of  this  eountryi  as  well  as  of  the  rest  of 
Europe,  seens  now  to  pursue  the  sentiments  of  the  learned 
GrotiuSf  that  the  security  of  ambassadors  is  of  more  impor- 
tance than  the  punishment  of  a  particular  crime."^  And 
therefore  few,  if  any,  examples  have  happened  within  a 
century  past,  where  an  ambassador  has  been  punished  for 
any  offence,  however  atrocious  in  its  nature. 

Astocivu  In  respect  to  civil  suits,  all  the  foreign  jurists  agree,  that 
neither  an  ambassador,  nor  any  of  his  train  or  comites,  can 
be  prosecuted  for  any  debt  or  contract  in  the  courts  of  that 
kingdom  wherein  he  is  sent  to  reside.  Yet  Sir  Edward 
Coke  Huuntains,  that,  if  an  ambassador  make  a  contract 
which  is  good  jure  ffeniUmt  he  shall  answer  for  it  here.<^ 
But  the  truth  is,  so  few  cases  (if  any)  had  arisen,  wherein 
the  privilege  was  either  claimed  or  disputed,  even  with 
regard  to  civil  suits,  that  our  law  books  are  (in  general) 

[  £55  ]  quite  silent  upon  it  previous  to  the  reign  of  queen  Anne-; 
when  an  ambassador  from  Peter  the  great,  czar  of  Muscovy, 
was  actually  arrested  and  taken  out  of  his  coach  in  London,^ 
for  a  debt  of  fifty  pounds  which  he  had  there  eonlrseled. 
Instead  of  applying  to  be  discharged  upon  his  privilege, 
he  gave  bail  to  the  action,  and  the  next  day  complained  to 
the  queen.  The  persons  who  were  concerned  in  the  arrc.sL 
were  examined  before  the  privy  council  (of  which  the  lord 
chief  justice  Holt  was  at  the  same  time  sworn  a  member)? 
and  seventeen  were  committed  to  prison;^  most  of  whom 
were  prosecuted  by  inibrmation  in  the  court  of  queen's 
bench,  at  the  suit  of  the  attorney  general,'  and  at  their  trial 
^  before  the  lord  chief  justice  were  convicted  of  the  facts  by 
the  jury,*  reserving  the  question  of  law,  how  for  those  fects 


I  Foster's  Reporti,  188*  of  queen  Aoue. 

"  Steurim  Ugatorum  utilitati  quir  ^  25  July  1708.  Ibid. 

«jr  JMIM  Mf  fntpoiukmt,  {dtjw  bSf  ''26.  29  July  1 708.  Uid, 

p.  18.  4.  4.)  '23  Oct.  1708.  IbiH, 

*  4lQ6t.  163.  •  141'eb.  1708.  Ibtd. 

*  21  Jvlj  1708.    fioyer'i  Aniufft 
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were  crimiiial,  to  be  afterwards  ai^ed  before  the  judgea  9 
which  question  was  never  determined.  In  the  mean  time 
the  czar  resented  this  afiront  veiy  highly,  and  demanded 
that  the  sheriff  of  Middlesex  and  all  others  eoncemed  in 

the  arrest  should  be  punished  with  instant  death.  ^  But 
the  queen  (to  the  amazement  of  that  despotic  court)  directed 
her  secretary  to  inform  hira,  "  that  she  could  inflict  no 
"  punishment  upon  any,  the  meanest,  of  her  subjects,  unless 
"  warranted  by  the  law  of  the  land :  and  therefore  was 
"  persuaded  that  he  would  not  insist  upon  impossibilities/*^ 
To  satisfy  however  the  clamours  of  the  foreign  ministers 
(who  made  it  a  common  cause)  as  well  as  to  appease  the 
wrath  of  Peter,  a  bill  was  brought  into  parliaments^  and 
afterwards  passed  into  a  law,^  to  prevent  and  to  punish 
such  outrageous  insolence  for  the  future.  And  with  a  cppy 
lathis  act,  elegantly  engrossed  and  illuminated,  accompanied 
by  a  letter  from  the  queen,  an  ambassador  extraordinary' 
was  commissioned  to  appear  at  Moscow,y  who  declared 
**  that  though  her  majesty  could  not  inflict  such  a  punish- 
*'  ment  as  was  required,  because  of  the  defect  in  that  [  U06  ] 
particular  of  the  former  established  constitutions  of  her 
kingdom,  yet,  with  the  unanimous  consent  of  the  parlia^ 
**  ment  she  had  caused  a  new  act  to  he  passed,  to  serve  as  a 
**  law  for  the  future.''  This  humiliating  step  was  accepted 
as  a  foil  aattsfoction  by  the  ciar ;  and  the  offenders,  at  hia 
request,  were  dischai^^  from  all  forther  prosecution. 

This  statute*  recites  the  arrest  which  had  been  made,  stmt.  7  am. 
"  in  contempt  of  the  protection  granted  by  her  majesty,  * 
**  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
**  rights  and  privileges,  which  ambassadors  and  other  public 
•*  ministers  have  at  all  times  been  thereby  possessed  of,  and 
"  ought  to  be  kept  sacred  and  inviolable :"  wherefore  it 
enacts,  that  for  the  future  all  process  whereby  tlie  person  of 
any  ambassador,  or  of  his  domestic  or  domestic  servant 
.may  be  arrested,  or  his  goods  distrained  or  sei2sed,  shall  be 

*  17  Sept.  1708.    Ibifl.  7  Ann.  f .  12. 

■  U  Jan.  1708.   Ibid,  Mod.  Un.  "  Mr.  Whiiworili. 

Hist.  XXXV.  454.  y  8  Jan.  1709.    Boyer,  ibid, 

*  Com.  Journ.  23  Dec.  1708.  ■  7  Anu.  c.  I'i. 

*  31  Apr.  1709.     Boyer,  ibid. 
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Utterly  null  and  ?oid;  and  the  persons  prosecuting,  so- 
liciting, or  executing  such  process  shall  be  deemed  violators 
of  the  law  of  nations^  and  disturbers  of  the  public  repose i 
and  shall  suffer  such  peiudtieB  and  corporal  punishment  as 
the  lord  chancellor  and  the  two  chief  justices,  or  any  two 
of  them,  shall  think  fit  But  it  is  expressly  provided,  that 
no  trader,  within  the  description  of  the  bankrupt  laws,  who 
shall  be  in  the  service  of  any  ambassador,  shall  be  privileged 
or  protected  by  this  act ;  nor  shall  any  one  be  punished 
for  arresting  an  ambassador's  servant,  unless  his  name  be 
registered  with  the  secretary  ot'state,  and  by  him  transmitted 
to  the  sheritf  of  London  and  Middlesex.  Exceptions  that 
are  strictly  conformable  to  the  rights  of  ambassadors,*  as 
observed  in  the  most  civilized  countries.  And  in  consequence 
of  this  statute,  thus  declaring  and  enforcing  the  law  of 
nations,  but  which  has  been  repeatedly  held  to  be  declara- 
tory only  of  the  common  law,**  these  privileges  are  now  held 
[  £57  ]  to  be  part  of  the  law  of  the  land,  and  are  constantly  allowed 
in  the  courts  of  common  law.^  But  in  order  to  be  pro- 
tected by  the  statute  of  Anne,  a  person  must  be  bondjide 
an  ambassador  or  one  of  his  fiunily,  and  not  merely  in  his 
occasional  employment.^  And  it  has  been  determined  .that 
a  consul  is  not  included  in  its  protection.* 
a.  The  king  XL  It  IS  also  the  king's  prerogative  to  make  treaties, 
uesand  lea-  Icagucs,  and  alliances  with  foreign  states  and  princes.  For 
it  is  by  the  law  of  nations  essential  to  the  goodness  of  a 
league,  that  it  be  made  by  the  sovereign  power ;  ^  and  then 
it  is  binding  upon  the  whole  community :  and  in  England 
the  sovereign  power,  quoad  hoc,  is  vested  in  the  person  of 
the  king*    Whatever  contracts  therefore  he  engages  iu,  no 


*  Sape  queesitutn  eit  an  eomitutn  nu< 
mero  et  jure  hahendi  sutit,  qui  Ugatum 
comitantur,  non  ut  instructiftr  Jiat  le- 
gatio,  sed  unice  ut  iua-o  suo  consulant, 
initU«r6tfart$  «f  vmeateru*  £(,  911am- 
vu  hot  tmpt  daftndtrint  et  cemStum  loeo 
habert  volmerint  l^ti,  apparet  tamen 
$atis  eo  non  pertinere,  qui  in  Ugati  le- 
gatimtisvf  officio  non  sunt.  Quum  au- 
iem  ea  res  nonnnnquam  turbas  dedeiut, 
uptimo  tM$mpto  in  ^uibwdam  aulU^Um 


reeiptUMjuit,  ut  Ugatui  MMfWfwr 

hibere  nomemlaturam  comitum  suorum. 
Van  IJynkersh.  c.  15.  prope Jinem, 

^  Mr.  Justice  Coleridge's  note. 

*  Fitsg.300.  Stn.797. 

«  NmmUo  v.  Tvigood,  1  B.  &  C. 
554.  Lockwood  v.  Cny^nw,  SBwrr. 
1676.    1  \Vils.20. 

'  Viveath  v.  Becktr,  3  M.  £c  S. 
284. 

'  PttflT.  L.  of  N.b.  8.  c  9.  f.  6. 
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other  power  In  the  kingdom  can  legally  delay,  reiist,  or 
annul.   And  yet,  lest  this  plenitude  of  authority  should  he 

abused  to  the  detriment  of  the  public,  the  constitution  (as 
was  hinted  before)  hath  here  interposed  a  check,  by  the 
means  of  parliamentary  impeachment,  for  the  punishment 
of  such  ministers  as  from  criminal  motives  advise  or  con- 
clude any  treaty,  which  shall  afterwards  be  judged  to  dero- 
gate from  the  honour  and  interest  of  the  nation. 

III.  Upon  the  same  principle  the  king  has  also  the  sole  3  rv  k.n? 
prerogative  of  making  war  and  peace.  For  it  ia  held  by  all  mipmmI^ 
tiie  writers  on  the  law  of  nature  and  nations,  that  the  right 
of  maldng  war,  which  by  nature  subsisted  in  every  indi- 
ridoal,  is  given  up  by  all  private  persons  •  that  enter  into 
society,  and  is  vested  in  the  sovereign  power and  this 
right  is  given  up,  not  only  by  individuals,  but  even  by  the 
entire  body  of  people,  that  are  under  the  dominion  of  a 
sovereign.  It  would  indeed  be  extremely  improper,  that 
any  number  of  subjects  should  have  the  power  of  binding 
the  supreme  magistrate,  and  putting  him  against  his  will 
in  a  state  of  war.  Whatever  hostilities  therefore  may  be 
committed  by  private  citizens,  the  state  ought  not  to  be 
aflfected  thereby;  unless  that  should  justify  their  proceed- 
ings, and  thereby  become  partner  in  the  guilt  Such  un- 
authorised volunteers  in  violence  are  not  ranked  among 
open  enemies,  but  are  treated  like  pirates  and  robbers: 
according  to  that  rule  of  the  civil  law;^  hottes  hi  sunt 
qui  nobis,  aut  quihus  nos,  jmblice  bellum  decrevimus :  cceteri 
latrones  aut  prcpdones  sunt.  And  the  reason  which  is  given 
by  Grotius,'  why  according  to  the  law  of  nations  a  de-  g5g  J 
nunciation  of  war  ought  always  to  precede  the  actual  com- 
mencement of  hostilities,  is  not  so  much  that  the  enemy 
may  be  put  upon  his  guard,  (which  is  matter  rather  of  mag- 
nanimity than  right)  but  that  it  may  be  certainly  clear  that 
the  war  is  not  undertaken  by  private  persons,  but  by  the 
will  of  the  whole  community ;  whose  right  of  willing  is  in 
this  case  transferred  to  the  supreme  magistrate  by  the  fun- 
damental laws  of  society.  So  that,  in  order  to  make  a  war 
completely  effectual,  it  is  necessary  with  us  in  England  that 

■  Puff.  b.  8.  C.6.  §.  8,  and  Barbeyr.  Ff.  50.  1 6. 1 18. 

m  loe,  >  dtjitn  b,  ^  p.  I.  3.  c.  3.  11. 
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k  be  pobKdy  dedafed  and  doly  pradaimd  by  tb«  ksog'a 
authorityi  and,  dm,  all  parU  of  botb  the  contendiiig  mr 
tions,  from  the  highest  to  the  lenrest,  are  bound  by  it.  And 

wherever  the  right  resides  of  beginning  a  natfonal  war, 
there  also  must  reside  the  right  of  ending  it,  or  the  power 
of  making  peace.  And  the  same  check  of  parliamentary 
impeachment,  for  improper  or  inglorious  conduct,  in  be- 
ginning, conducting,  or  concluding  a  national  war,  is  ki 
general  sufficient  to  restrain  the  ministers  of  the  crowtt  froni 
a  wanton  or  injurious  exertion  of  this  great  pivrogatifew 
4.  Ti  e  ki  t;  IV.  But,  as  the  delay  of  making  war  may  aometees  be 
letters  of  detrinmntal  to  indtvidiuds  who  have  aufimd  by  depradatioiis 
from  fovaign  potentates,  onr  kiws  have  in  aome  respects 
armed  the  solgeotwitb  powers  to  impel  prerogatife;  by 
direeting  the  minialers  of  the  crown  to  issue  letters  of 
marque  and  reprisal  upon  due  demand :  the  prerogative  of 
granting  which  is  nearly  related  to,  and  plainly  derived  from, 
that  other  of  making  war ;  this  being  indeed  only  an  in- 
complete state  of  hostiHties,  and  generally  endin<r  in  a 
formal  denunciation  of  war.  These  letters  arc  grantable 
by  the  law  of  nations,  j  whenever  the  subjects  of  one  state 
are  oppreseed  and  iqjnred  by  those  of  anodier ;  and  juatioe 
ie  dooied  by  that  state  to  which  the  oppiesaor  bdongs.  In 
this  case  letters  of  marque  and  reprisal  (words  used  as  aj- 
nonimons;  and  signifying,  the  latter  a  taking  m  retom»  the 
hnaat  the  passing  the  frontiers  in  order  to  such  taking)^ 
may  be  obtained,  in  order  to  seize  the  bodies  or  goods  of 
the  subjects  of  the  offending  state,  until  satisfaction  be  made, 
[  239  ]  wherever  they  happen  to  be  found.  And  indeed  this  custom 
of  reprisals  seems  dictated  by  nature  herself;  for  which 
reason  we  find  in  the  most  ancient  times  very  notable  in- 
stances of  it,^  But  here  the  necessity  is  obvious  of  calling 
in  the  sovereign  power,  to  determine  when  reprisals  may  be 

i  deJureb.Si  p.  I.  3.  c.  2.  §  4^5.  father  Neleus,  and  for  debts  dae  to 

k  Diiftcsiie,tit.  Moral.  many  private  subjects  oftbe  PyUu 

>  See  the  ■eeoviit        bj  Nestor,  Ungdon;  est  of  wfaieb  booty  the  Uif 

a»  Ibe  eleventh  book  of  the  Iliad,  of  took  thfse  hundred  head  of  eeMle  fw 

tbe  lepruals  made  by  himself  on  the  his  own  demand,  and  the  rest  were 

F|y>ian  nation  ;  from  whom  he  took  a  equitably  divided  among  the  other  ere* 

multitude  of  cattle,  as  a  <>ati6factiou  for  ditors. 
a  prize  won  at  the  Elian  games  by  his 
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nade;  else  every  private  sufferer  would  be  a  judge  in  his 
own  cause.  In  pursuance  of  which  principle,  it  is  with  us 
declared  by  the  statute  4  Hen.  V.  c.  7,  that*  if  any  subjects 
of  the  realm  are  oppressed  in  time  of  truce  by  any  fore^ners, 
ihe  king  grant  marque  in  due  formt  to  all  that  feel 
thensehres  grieved.  Which  fimn  is  thus  directed  to  be 
observed :  the  safierer  must  first  apply  to  the  lord  privy- 
seal»  and  he  shall  make  out  letters  of  request  under  the 
privy-seal ;  and,  if,  after  sttdi  request  of  satisfaction  made, 
the  party  required  do  not  within  convenient  time  make  due 
satisfaction  or  restitution  to  the  party  grieved,  the  lord 
chancellor  shall  make  him  out  letters  of  marque  under  the 
great  seal ;  and  by  virtue  of  these  he  may  attack  and  seize 
the  property  of  the  aggressor  nation,  without  hazard  of 
being  condemned  as  a  robber  or  pirate.  But  the  modern 
praotice  is  to  empower  the  lord  high  admiral  or  the  com- 
Dussionera  of  the  admiralty  to  grant  commissions  to  the 
owners  of  armed  ships  or  privateers,  and  die  prizes  captured 
are  divided  according  to  a  contract  entered  into  between 
the  omiers  and  the  captain  and  crew  of  the  ship.  But  the 
ownets,  befove  the  eomnrisaion  is  granted,  are  obliged  to  give 
seeufily  to  the.  admiralty  to  make  compensation  for  any 
violation  of  treaties  between  those  powers  with  whom  the 
nation  is  at  peaoe,*^  and  they  must  also  give  security  that 
the  ship  shall  not  he  employed  in  smuggling.'^ 

V.  Upon  exactly  the  same  reason  stands  the  prerogative  JjgJjJJj* 
of  finrauting;  safe-conducts,  without  which  by  the  law  of  na-  Mli^con- 
tions  no  member  of  one  society  has  a  right  to  intrude  into 
another.  And  therefore  Puffendorf  very  justly  resolves,® 
that  it  is  left  in  the  power  of  all  states,  to  take  such  measures 
about  the  admission  of  strangers,  as  they  think  convenient; 
those  being  ever  excepted  who  are  driven  on  the  coasts  by 
necessity,  or  by  any  cause  that  deserves  pity  or  compassion. 
Great  tenderness  is  shewn  by  our  laws,  not  only  to  foreigners 
in  distress^  but  with  regard  also  to  the  admission  of  strangers 
who  come  spontaneously.  For  so*  long  as  their  nation 
continues  at  peace  with>  ours,  and  they  themselves  behave 
peaceably,  they  are  under  the  king*s  protection;  though  [  260  ] 

•  29  Geo.li.  C.34.    19  Geo.  III.        ■  «4  Geo.  111.  c.  47. 
e.  67.  *  Law  of  N.and  N.  b.  3*  c  3.  f  9. 
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liable  to  be  sent  home  whenever  the  king  sees  occasion. 
But  no  subject  of  a  nation  at  war  with  us  can,  by  the  law 
of  nations,  -come  into  the  realm,  nor  can  travel  himself  upon 
the  high  seas,  or  send  his  goods  and  merchandize  from  one 
place  to  another,  without  danger  of  being  seized  by  our 
subjects,  unless  he  has  letters  of  safe-conduct ;  which  by 
divers  ancient  statutes  p  must  be  granted  under  the  king's 
great  seal  and  enrolled  in  chancery,  or  else  are  of  no  elfeot: 
the  kuig  being  supposed  the  best  judge  of  such  emeigendesi 
as  may  deserve  exoeptipn  from  the .  general  law  of  arms. 
But  passports  under  the  king's  sign-manual,  or  licences 
from  his  ambassadors  abroad,  saat  now  more  usually  ob- 
tained, and  are  allowed  to  be  of  equal  validity, 
privuegw      Indeed  the  law  of  England,  as  a  commercial  country, 
wmduaOB.  pays  a  very  particular  regard  to  foreign  merchants  in  in- 
numerable instances.    One  I  cannot  omit  to  mention:  that 
by  magna  carta^  it  is  provided,  that  all  merchants  (unless 
publicly  prohibited  before-hand,)  shall  have  safe-conduct  to 
depart  from,  to  come  into,  to  tarry  in,  and  to  jg^o  through 
Kngbnd,  for  the  exercise  of  merchandize,  without  any  un- 
reasonable imposts,  except  in  time  of  war:  and,  if  a  war 
breaks  out  between  us  and  their  country,  they  shall  be 
attached  (if  in  England)  without  harm  of  body  or  goods, 
till  the  king  or  his  chief  justiciary  be  informed  bow  our 
merchants  are  treated  in  the  land  with  whidi  we  are  at  war ; 
and,  if  ours  be  secure  in  that  land,  they  shall  be  secure  in 
ours.   This  seems  to  have  been  a  common  rule  of  equity 
among  all  the  northern  nations;  for  we  learn  from  Stiem- 
hook,'  that  it  was  a  maxim  among  the  Goths  and  Swedes, 
**  quam  legem  exteri  nobis  posuerCf  eandem  illu  ponemus,** 
But  it  is  somewhat  extiauidiiiary,  that  it  should  have  found 
a  place- in  magna  carta,  a  mere  interior  treaty  between  the 
king  and  his  natural-born  subjects :  which  occasions  the 
learned  Montesquieu  to  remark  with  a  degree  of  admiration, 
[  j86l  ]  "  ^^^^^  ^^^^  English  have  made  the  protection  of  foreign 
"  merchants  one  of  the  articles  of  their  national  liberty."  ■ 
But  indeed  it  well  justifies  another  observation  which  he* 

'  IS  Hen.  VI.  c  8.   18  Hen.  VL       '  dejiwv  Aimi.  {.3.  c.  4. 
C.8.  30HM.VI.C.  1.  •  Sp.L.20. 18. 

<  e.80. 
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hm  mtui^^  '*that  the  English  know  better  than  any  other 
people  apon  earthy  how  to  value  at  the  same  time  these 
•*  three  great  advantages,  religion,  liberty,  and  commerce. 
Vefy  diflbrent  from  the  genius  of  the  Roman  people ;  who 
in  their  manners,  their  constitution,  and  even  in  their  laws, 
treated  commerce  as  a  dishonorable  employment,  and  pro- 
hibited the  exercise  thereof  to  persons  of  birth,  or  rank,  or 
fortune:"  and  equally  different  from  the  bigotry  of  the 
canonists,  who  looked  on  trade  as  inconsistent  witii  Chris- 
tianity,* and  determined  at  the  council  of  Melfi,  under  pope 
Urban  II.,  A,  D.  lOdO^  that  it  was  impossible  with  a  safe 
conacience  to  exercise  any  traffic^  or  follow  the  profession 
ofthelaw."^ 

An  act'  has  very  recently  been  passed  which  places  the 

Alterations 

law  respecting  aiimt  on  a  still  more  fevourable  footing  than  S!  r  ^""^ 
any  one  preceding.  By  this  act  the  former  Mien  Act  of 
7  Geo^  4^  c  54,  is  repealed,  and  it  durects  all  masters  of 
vessels  arriving  from  foreign  parts  to  declare  to  the  chief 
officer  of  the  customs  at  the  port  of  arrival  whether  there 
is  any  alien  on  boardi  (s.  1.)  And  every  alien  shall,  after 
such  arrival,  present  to  such  officer  his  passport,  and  make 
a  declaration  of  his  name  and  country,  (s.  2).  A  register  is 
to  be  kept  of  these  declarations,  and  a  certificate  of  the  regis- 
tration given  to  the  alien,  (s.  4).  This  certificate  on  leaving 
this  country  is  to  be  delivered  up  to  the  chief  officer  of  the 
customs  of  the  port  of  departure,  (s.  6).  This  is  all  that  is 
now  required  from  an  alien  on  entering  or  departing  from 
this  realm,  and  even  these  easy  regulations  do  not  affect 
aliens  who  liave  been  resident  here  three  years,  and  liave 
obtained  a  certificate  thereof,  (s.  11). 

These  are  the  principal  prerogatives  of  the  king  respecting 
this  nation's  intercourse  with  foreign  nations ;  in  all  of  which 

'  Sp.  L.  20.6.  Dei.  Dcci  ft.  1.  88.  11. 

Nobiliort$  natalibus,  el  bonorum         "  Falsa  sit  pocnitetitia  [iaici"]  cum 


ptnieimtm  wMut  iMnimmhm  ««-  hot  netdU,  f  imt  tSm  pteeatu  4ifl  nih 

§rcere  prttbUmiu,  C.  4. 63. 3.  raUoH*  turn  prariaUt,   AgL  CmuiL 

^  Homo  mercat4n'  vir  aiit  nunqttam  apud  Baron,  c.  16. 

potest    Deo  placere  :    et   idea   nullut  *  6  Wm.  IV.  r.  1 1,  au  act  for  th« 

ehriitianus  debet  esse  mercator  ;  aut  si  registration  of  aliens. 
oolnerit  mm,  profieiainr  tfc  Mctnia 


Digitized  by  Coogle 


274  OF  THE  kino's  prerogative.       [Ch.  Vlf. 

he  is  consklered  as  the  delegate  or  lepreaentatife  of  hie 
'I  ^?       people.   But  in  domestic  ai&ira  he  is  considered  ki  a  great 

king  t»  iiriTO-  r      I  o 

dome^c"   variety  of  characters,  and  from  thence  there  arises  an 
abundant  number  of  other  prerogatives. 

ero^jiKt-  I.  First,  he  is  a  constitutnt  part  of  the  supreme  legisla- 
[jJiUJI*!,"  tive  power;  and,  as  such,  has  the  prerogative  of  rejecting 
Botteond"  such  provisions  in  parliament,  as  he  judges  improper  to  be 
SnmmNi,  pf'ssed.  The  expediency  of  which  constitution  has  before 
been  evinced  at  largeJ  I  sliall  only  farther  remark,  that  the 
king  is  not  liound  by  any  act  of  parliament,  unless  he  be 
named  therein  by  special  and  particular  wosds.  The  most 
general  words  that  can  be  devised  {*'  any  person  or  persons, 
"  bodies  politic,  or  corporate,  ^c")  a£fect  not  him  in  the 
[  ]  least,  if  they  may  tend  to  restrain  or  diminish  any  of  his 
rights  or  interests.'  For  it  wonid  be  of  most  anBchievoiis 
consequence  to  the  public,  if  the  stvength  of  the  executlfe 
power  were  liable  to  be  curtailed  without  its  own  express 
consent,  by  constructions  and  implications  of  the  soljeet. 
Yet,  where  an  act  of  parliament  is  expressly  made  for  the 
preservation  of  public  rights  and  the  suppression  of  public 
wrongs,  and  does  not  interfere  with  the  established  r^hts  of 
the  crown,  it  is  said  to  be  binding  as  well  upon  the  king  as 
upon  tlie  subject  :^  and,  likewise,  the  king  may  take  the 
benefit  of  any  particular  act,  though  he  be  not  especially 
named. ^ 

bthccuwf  considered,  in  the  next  place,  as  the 

generalissimo,  or  the  first  in  military  coeamand,  within  the 
kingdom.  -  The  great  end  of  soole^  it  to*  protect  the  weak- 
ness of  individuals  by  the  united  strength  of  the  oooimanity : 
and  the  principal  use  of  government  is  to  direct  thatmiited 
strength  in  the  best  and  most  eifectiial  maimer,  to  answer  tiie 
end  proposed.  Monarchical  government  is  aHbwed  to  be  the 
fittest  of  any  for  this  purpose  :  it  follows  therefore,  from  the 
very  end  of  its  institution,  that  in  a  monarchy  the  military 
power  must  be  trusted  in  the  hands  of  the  prince. 

amihas  uip      In  tliis  Capacity  therefore,  of  general  of  the  kintrdoni,  the 

power  of  I         ^  '        trt  &  ' 

^egtiatin'e'  ^^"^  ^^^^  ^^^^  power  of  raising  and  reguUting  fleets  and 
fl^s^d    armies.    Of  the  manner  in  which  they  are  raised  and  regu- 

y  Ch.  H.  page  148.  •  11  Rep.  71. 

•  11  Rep.  74.  •»  7Re|».32. 
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lated  I  shall  speak  inofe»  wlien  I  coine  to  consider  the  mili- 
tary stateb   We  are  now  only  to  consider  the  prerogative  of 

enlisting  and  of  governing  them :  which  indeed  was  disputed 
and  claimed,  contrary  to  ail  renson  and  precedent,  by  the  long 
parliament  of  king  Charles  I. ;  but,  upon  the  restoration  of 
his  son,  was  solemnly  declared  by  the  statute  13  Car.  II. 
c.  6,  to  be  in  the  king  alone :  for  that  the  sole  supreme  go- 
vernment and  command  of  the  militia  within  all  his  majesty's 
realms  and  dominions,  and  of  all  forces  by  sea  and  land,  and 
of  all  forts  and  places  of  strength,  ever  was  and  is  the  un- 
doubted right  of  his  majesty,  and  his  royal  predecessors,  [  fddS,] 
kings  and  queens  of  England ;  and  that  bodi  or  either 
faouse  of  parliament  cannot,  nor  ought  to,  pretend  to  the 


Tfab  statute^  it  is  obvions  to  observe^  extends  not  only  to 
Jieets  sind  anniesy  but  also  to  forts,  and  other  places  of 

strength,  within  the  nealm;  iJie  sole  prerogative  as  well  of  f^^'^n^''"*' 
erecting,  as  manning  and  governing  of  which,  belongs  to™J^'°K'^ 
the  king  in  his  capacity  of  general  of  the  kingdom  and  all 
lands  were  formerly  subject  to  a  tax,  for  building  of  castles 
wherever  the  king  thought  proper.  This  was  one  of  the 
tliree  things,  from  contributing  to  the  performance  of  which 
no  lands  were  exempted ;  and  therefore  called  by  our  Saxou 
ancestors  the  tfinoda  necessitas :  sc.  pontis  reparation  areii 
eonstmcUo,  et  expediiio  contra  hostemA  And  this  they  were 
called  upon  to  do  so  often,  that,  as  sir  Edward  Coke  from 
M«  Paris  assures  us,*  there  were  in  the  time  of  Henry  II. 
1 1 15  eastles  subsisting  in  England.  The  inconveniences  of 
wluehi  when  granted  out  to  private  subjects,  the  lordly 
baroM  oft  tbose  times,  were  severely  felt  as  well  by  that 
moaareh  as  by  the  whole  kingdom  s  for,  as  William  of  New* 
burgh  remarks  in  the  reign  of  king  Stephen,  "  erant  in 
**  Anglia  quadamviodo  tot  reges  vel  ^^otius  tyrannic  quod 
"  domini  castellorum  but  it  was  felt  by  none  more  sensibly 
than  by  two  succeeding  princes,  king  Joini  and  king  Henry 
III.  And  therefore,  the  greatest  part  of  them  being  de- 
molished in  the  barons'  wars,  the  kings  of  after-times  have 
been  very  cautious  of  suffering  them  to  be  rebuilt  in  a  for- 

''2  Inst.  30.  Operatio.    Seld.  Jan.  ilMgf.  1.43. 

«  Cowel'ft  Intarpr.  At.  (kuttUamm        *  2  In^  31. 
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tified  manner:  and  sir  Edward  Coke  Ia3r8  h  down/  that 
no  subject  can  build  a  castle,  or  bouse  of  strength  inbatdedy 
or  other  fortress  defensible,  without  the  license  of  the  king ; 

for  the  danger  which  might  ensue,  if  every  man  at  his 
pleasure  might  do  it. 
oitpvSSt.  partly  upon  the  same,  and  partly  upon  a  fiscal  foun- 

iSwen?*"**  dation,  to  secure  his  marine  revenue,  that  the  king  has  the 
[  864  ]  prerogative  of  appointing  ports  and  havens,  or  such  places 
only,  for  persons  and  merchandise  to  pass  into  and  out  of 
the  realm,  as  he  in  his  wisdom  sees  proper.  By  the  feudiJi 
law  all  navigable  rivers  and  havens  were  computed  among 
the  regaUaji  and  were  subject  to  the  sovereign  of  the  state* 
And  in  England  it  hath  always  been  holden,  that  the  king  k 
lord  of  the  whole  shore,^  and  particularly  is  the  guardian  of 
the  ports  and  havens,  which  are  the  inlets  and  gates  of  the 
realm  :^  and  therefore,  so  early  as  the  reign  of  king  John, 
we  find  ships  seized  by  the  king*s  officers  for  putting  in  at  a 
place  that  was  not  a  legal  ])ort.j  These  legal  ports  were 
undoubtedly  at  first  assigned  by  the  crown;  since  to  each  of 
them  a  court  of  portmote  is  incident,^  the  jurisdiction  of 
which  must  flow  from  the  royal  authority  :  ihe  great  ports  of 
the  sea  are  also  reterred  to,  as  well  known  and  established, 
by  statute  4  Hen.  IV.  c.  20,  which  prohibits  the  landing 
elsewhere  under  pain  of  confiscation  :  and  the  statute  1  Eliz. 
c.  11,  recites,  that  the  franchise  of  landing  and  discharging 
had  been  frequently  granted  by  the  crown. 

But  though  the  king  had  a  power  of  granting  the  fran* 
chise  of  havens  and  ports,  yet  he  had  not  the  power  of 
resumption,  or  of  narrowing  and  confinii^  thinr  linnts  when 
once  established;  but  any  person  had  a  right  to  load  or 
discharge  his  merchandize  in  any  part  of  the  haven  :  whereby 
the  revenue  of  the  customs  was  much  impaired  and  dimi- 
nished, by  fraudulent  landings  in  obscure  and  private  cor- 
ners. This  occasioned  the  statute  of  1  Eliz.  c.  11,  and 
andtoaa-  &  14  Car.  II.  c.  11,  s.  14,  which  enable  the  crown  by 
oer^n  uieir  Qommisslon  to  asccrtain  the  limits  of  all  ports,  and  to  assign 


i  1  lost  5.  *  Dav.  9.  56. 

*  3  Fmul.  i,  56.  Crag.  1  16. 15.        J  MidoacHiat.  Exe^.  630. 
F.  N.  B.  113.   ^  k  4  iMt.  148. 
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firoper  wharfs  and  quays  in  each  port^  for  the  exdnaive 
landing  and  l€Niding  of  merchandise. 

The  erection  of  heacons.  light-houses,  and  sea-marks,  is  l^^^J^^^^ 
alao  a  branch  of  the  royal  prerogative :  whereof  the  first  was 

anciently  used  in  order  to  alarm  the  country,  in  case  of  the  |-  ] 

approach  of  an  enemy;  and  all  of  them  are  signally  useful 

in  guiding  and  preserving  vessels  at  sea  by  night  as  v^ell  as 

by  day.    For  tliis  purpose  the  king  hath  the  exclusive  power, 

by  commission  uinJer  his  great  seal,^  to  cause  them  to  be 

erected  in  fit  and  convenient  places,™  as  well  upon  the  lands 

of  the  subject  as  upon  the  demesnes  of  the  crown  :  which 

power  is  usually  vested  by  letters  patent  in  the  office  of  lord 

high  admiral.''  And  by  statute  8  Elis.  c.  13,  the  corporation 

of  the  trinity-house  are  empowered  to  set  up  any  beacons  or 

sea-marks  wherever  they  shall  think  them  necessary ;  and  if 

{the  owner  of  the  land  or  any.  other  person  shall  destroy 

ihem,  or  shall  take  down  any  steeple,  tree,  or  other  known 

aea  mark,  he  shall  forfeit  100/.,  or  in  case  of  inability  to  pay 

it,  shall  be  ipso  facto  outlawed. 

To  this  branch  of  the  prerogative  may  also  be  referred  the  The  power 

1   •      1  •  •  1  IT  ofprohibit- 

power  vested  m  his  majesty,  by  statutes  12  Car.  ' *•  4-,  ine«je«s^ 
29  Geo.  II.  c.  16,  and  6  Geo.  IV.  c.  107,  of  prohibiting  the  «^nn». 
exportation  of  arms  or  ammunition  out  of  this  kingdom, 
under  severe  penalties.  By  the  latter  statute  the  exporta- 
tion of  arms  and  ammunition,  military  and  naval  stores,  or 
any  article  (except  copper)  convertible  into  naval  stores,  may 
he  prohibited  by  proclamation,  or  order  m  council.  The 
same  statute  also  prohibits  the  tmpartaUan  of  arms,  am- 
munition, and  utensils  of  war,  except  by  his  majesty's  license. 
Further,  by  a  recent  statute,**  any  British  sul:ject  may  be  ronign 
punished  by  fine  and  imprisonment,  who  shall  enlist  or 
serve  in  any  foreign  service,  military  or  naval,  except  by  li- 
cense of  the  crown.  But  this  statute  has  never  been  strictly 
enforced.  The  king  has  likewise  the  right,  whenever  he 
sees  proper,  of  confining  his  subjects  to  stay  within  the 
realm,  or  of  recalling  them  when  beyond  the  seas.    By  the 

>  3  IiHt.  204.  4  Inat  148.  «  69  Geo.  III.  e.  $9.   Two  former 

"  Rat.  Ckttf.  1  Bic.  J/,  m,  42    etatulei,  hamg  the  Mine  object,  9 

Vrya.  on  4  Inst.  136.  Geo.  II.  c.  30,  and  29  Geo.  II.  c.17, 

*  Sid.  158.  4  losU  149.  are  vepealed  hy  this  statutet 
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klZ  >na>^'  common  law,P  every  man  may  go  out  of  die  realm  for  wfaat- 

H.iiijl'ct  H*"**        cause  he  pleaseth,  without  obtuning  the  king^s  leave ; 

reilL^"^^*^  provided  he  is  under  no  injunction  of  staying  at  home: 
(which  liberty  was  expressly  declared  in  king  John's  great 
charter,  though  left  out  in  that  of  Henry  III.)  but,  because 
that  every  man  ought  of  right  to  defend  the  king  and  his 
realm,  therefore  the  king  at  his  pleasure  may  command  him 
by  his  writ  that  he  go  not  beyond  tlie  seas,  or  out  of  the 
renin),  without  license  ;  and,  if  he  do*  the  contrary,  he 
shall  be  punished  for  disobeying  the  king's  command.  Some 
persons  there  anciently  were,  that,  by  reason  of  their  sta- 
tions, were  under  a  perpetual  prohibitioa  of  going  abroad 
without  license  obuined ;  among  which  were  reckoned  all 

[  266  ]  peers,  on  account  of  their  being  counsellors  of  the  crown  $ 
all  knights,  who  were  bound  to  defend  the  kingdom  from  in- 
vasions :  all  ecdetiastics,  who  were  expressly  confined  by 
the  fourth  chapter  of  the  constitutions  Clarendon,  on  ac- 
count of  their  attachment  in  the  times  of  popery  to  the  see 
of  Rome ;  all  archers  and  other  artificers,  lest  they  should 
instruct  foreigners  to  rival  us  in  their  several  trades  and 
manufactures.  This  was  law  in  the  times  of  Britton,^  who 
wrote  in  the  reign  of  Edward  I.:  and  sir  Edward  Coke*" 
gives  us  many  instances  to  this  effect  in  the  time  of  Edward 
III.  In  the  succeeding  reign  the  afiair  of  travelling  wore 
a  very  different  aspect:  an  act  of  parliament  being  made," 
forbidding  all  persons  whatever  to  go  abroad  without 
license :  except  only  the  lords  and  other  great  men  of  the 
realm ;  and  true  and  notable  merchants ;  and  the  king's  sol- 
diers. But  this  act  was  repealed  by  the  statute  4  Jac.  I, 
c.  1.  And  at  present  every  body  has,  or  at  least  assumes, 
the  liberty  of  going  abroad  when  he  pleases,  Yet  undoubt- 
edly if  the  king,  by  writ  of  ne  exeat  regnOf  under  his  great 
seal  or  privy  seal,  thinks  proper  to  prohibit  him  from  so 
doing;  or  if  the  king  sends  a  writ  lo  any  man,  when  abroad, 
commanding  his  return ;  and  in  either  case  the  subject  dis- 
obeys ;  it  is  a  high  contempt  of  the  king's  prerogative,  for 
which  the  ofieiidcr  8  lands  shall  be  seized  till  he  return ;  ^4 

»  F.  N.  B.  86.  '3  Inst.  175. 

^c.  1^.  *  6  4Uc.ll.  c,S. 
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then  he  is  liable  to  fine  and  imfMrisoiimetii.^  Tlie  writ  of  ne 
exeat  regno  is  also  sometimes  granted  by  courts  of  equity, 
for  the  furtherance  of  justice  in  civil  suitsi,  where  on  H  cas^ 
sufficiently  clear,  a  party  under  some  liability  meditates 
flight,  and  i|s  arrest  on  mesne  process  has  recently  been  abo- 
lished" by  the  le^skture,  resort  may  lie  had  more  frequently 
to  this  mode  of  restraining  a  departure  from  the  realm. 

III.  Anotiier  capacity,  in  which  the  kmc;  is  considered  ^  '^I'e  idac 
in  domestic  aOIiirs,  is  as  the  fountain  of  justice  and  general  Jj^**'^'*** 
conservator  of  the  peace  of  the  kingdom.  By  the  fountain 
of  justice  the  law  does  not  mean  the  author  or  original,  but 
only  the  distributor.  Justice  is  not  derived  troni  the  king, 
as  from  his  free  gift ;  but  he  is  the  steward  of  the  public,  to 
dis|)eii8e  it  to  wjhom  it-  is  due,"*  He  is  not  the  spring,  but 
the  reservoir ;  from  whence  right  and  equity  are  conducted, 
by  a  thousand  channels,  to  every  individual.  The  original 
power  of  judicature,  by  the  fundamental  principles  of  society, 
is  lodged  in  the  society  at  large :  but  as  it  would  be  imprac-  [  ^ffj  ] 
ticable  to  render  complete  justice  to  every  individual,  by  the 
people  in  their  collective  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  select  magistrates,  who  with 
more  ease  and  expedition  can  hear  and  determine  com- 
plaints ;  and  in  England  this  authority  has  innnemorially 
been  exercised  by  the  king  or  his  substitutes.  lie  therefore 
has  alone  the  right  of  erecting  courts  of  judicature:  for 
though  the  constitution  of  the  kingdom  hath  intrusted  liiui 
with  the  whole  executive  power  of  the  laws,  it  is  impossible, 
as  well  as  improper,  that  he  should  personally  carry  into 
execution  this  great  and  extensive  trust :  it  is  consequently 
necessary,  thatcourts  should  be  erected,  to  assist  him  in  exe- 
cuting this  power;  and  equally  necessary,  that,  if  erected, 
they  should  be  erected  by  his  authority.  And  hence  it  is, 
that  all  jurisdictions  of  courts  are  either  mediately  or  imme- 
fliately  derived  from  the  crown,  their  proceedings  run  gene- 
rally in  the  king  s  name,  they  pass  under  his  seal,  and  are 
executed  by  his  oflicers. 

Uis  uiobable,  and  almost  certain,  that  in  very  early  times,  uuctadmi. 

*  I  Hawk.  I*.  C.  22.  *  u(  justiiiam  j'atiat  uluvenU*  Br^ct. 

"  1  N  2  \  Id.  r.  110.  I.  3.  «r.  1.  c,  9.  l 

^  Ad  hot:  aulem  t:nulu>  i»(  et  elcclnt, 
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tice  throuih  before  onr  convtilntlon  arrived  at  its  foil  peiftctioii»our  kidga 


the  Judg:es 
who  are  do 

independ. 


who  .re  DOW  In  person  often  heard  and  determined  causes  between  partjr 


crdwn!^*'  and  party.  But  at  present,  by  the  long  and  untfonn  ueaga 
of  many  ages,  our  kings  have  delegated  their  Whole  judicial 
power  to  the  judges  of  their  several  courts ;  ivhieh  are  the 
grand  depositaries  of  the  fundamental  laws  of  the  kingdom^ 
and  have  gained  a  known  and  stated  jurisdiction,  regulated 
by  certain  and  established  rules,  which  the  crown  itself  can- 
not now  alter  but  by  act  of  parliament.^  And,  in  order  to 
maintain  both  the  dignity  and  independence  of  the  judges  in 
the  superior  courts,  it  is  enacted  by  the  statute  13  W.  III. 
c.  2,  that  their  commissions  shall  be  made  (not,  as  formerly, 
durante  bene  piacito,  but)  quamdiu  bene  se  getserint^  and 
their  salaries  ascertained  and  established;  but  that  it  may 
be  lawful  to  remove  them  on  the  address  of  both  houses*!^ 
pariiament*  And  now,  by  the  noble  improvements  of  tlmt 
law  in  the  statute  of  1  Geo.  III.  &  £3,  enacted  at  the 
[  £88  ]  earnest  recommendation  of  that  king  himself  from  the  throne^ 
the  judges  are  continued  in  their  offices  during  their  good 
behaviour,  notwithstanding  any  demise  of  the  crown,  (which 
was  formerly  held'^  immediately  to  vacate  their  seats)  and 
their  full  salaries  are  absolutely  secured  to  them  during  the 
continuance  of  their  coriiinis.^ions  ;  his  majesty  having  been 
pleased  to  declare,  that  *'  he  looked  upon  the  independence 
"  and  uprightness  of  the  judges,  as  essential  to  the  impar- 
tial  administration  of  justice  ;  as  one  of  the  best  securities 
"  of  the  rights  and  liberties  of  his  subjects ;  and  as  moat 
conducive  to  the  honour  of  the  crown.*^  And  the  salaries 
of  the  judges  have  been  recently  augmented  by  several 
acts  of  the  legislature.' 
in  criminal  Criminal  proceedings,  or  prosecutions  for  ofl^ces^  it 
C^i^Se^  would  still  be  a  higher  absurdity,  if  the  king  personally  sat 
in  judgment;  because  in  regard  to  these  he  appears  in 
another  capacity,  that  of  'prosecutor.  All  otfences  are  either 
against  the  king's  peace,  or  his  crown  and  dignity:  and  are 
so  laid  in  every  indictment.  For  though  in  their  conse- 
quences they  generally  seem  (except  in  the  case  of  treason 

*  3  Hawk.  P.  C.  3.  "49  Geo.  IIL  c.  137.  6  Qm.  IV 

'  Lord  Ray m.  747.  c.83»83,&M, 
y  dim.  Joura.  3  Mar.  1761. 
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and  a  very  few  othere)  ta  be  rather  offences  against  the  king- 
dom than  the  king ;  yet,  aa  the  pubUc^  whicli  is  an  inviaibie 
body»  haa  delegated  all  its  power  and  rights,  with  regard  to 
the  ezeeution  of  the  laws,  to  one  visible  magistrate*  all 
affronts  to  that  power,  and  breaches  of  those  rights,  are  im* 
nie«Batelj  ofiences  against  htm,  to  whom  they  are  so  dele- 
gated by  the  public  He  b  thetefore  the  proper  person  to 
prosecute  for  all  public  offences  and  breaches  of  the  peace, 
being  the  person  injured  in  the  eye  of  the  law.  And  this 
notion  was  carried  so  far  in  the  old  Gothic  constitution, 
(wherein  the  king  was  bound  by  his  coronation  oath  to 
conserve  the  peace)  that  in  case  of  any  forcible  injury  oftered 
to  the  person  of  a  fellow-subject,  the  offender  was  accused  of 
a  kind  of  perjury,  in  having  violated  the  king's  coronation 
oath;  dicebater  fregisse  jur  amentum  regis  juratum.^  And 
hence  also  arises  another  branch  of  the  prerogative,  that  of  ^  ^ISQ  ] 
pardoning  offences ;  for  it  is  reasonable  that  he  only  who  is 
injured  should  have  the  power  of  forgiving.  Of  prosecu* 
tions  and  pardons  I  need  not  treat  more  at  large  here ;  and 
only  mention  them,  in  this  cursory  manner,  to  shew  the 
constitutional  grounds  of  this  power  of  the  crown,  and  hoar 
regularly  connected  all  the  links  axe  in  this  vast  chain  of 
prerogative. 

In  this  distinct  and  separate  eiUatence  of  the  i  udicial  power  AdvantaMs 

*.      .1*.  .         J.**!.  oftheBri- 

m  a  peculiar  body  of  men,  nommated  indeed,  but  not  re*  ^  mod»  of 

movable  at  pleasure,  by  the  crown,  consists  one  main  pre-  tacJuiUce. 

scrvative  of  the  public  liberty ;  which  cannot  subsist  long 

in  any  state,  unless  the  administration  of  common  justice  be 

in  some  degree  separated  both  from  the  legislative  and  also 

from  the  executive  power.    Were  it  joined  with  the  lee^sla- 

tive,  the  life,  liberty,  and  property,  of  the  subject  would  be 

in  the  hands  of  arbitrary  judges,  whose  decisions  would  be 

then  regulated  only  by  their  own  opinions,  and  not  by  any 

fundamental  principles  of  law ;  which,  though  legislators 

may  depart  from,  yet  judges  are  bound  to  observe.  Were 

it  joined  with  the  executive,  this  union  might  soon  be  an 

*  Stiernh.  We  jure  Goth.  1.3,  c,  3.  Thorpe  was  condoinDod  to  be  hanged 

A  notion  »oraowhat  similar  to  this  may  for  bribery.  h»  wm  nid  mgmmtmttm 

b«  found  in  the  Mirror,  c.  1.     6»  dombU  mgU  Jngim,  Art.  PwrL  35 

And  10  also,  wlnn  the  efaief  jnitiee  Edv.  UL 
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over4Milance  fur  the  l^islative.  For  which  reas(Ni»  by  the 
statute  of  16  Can  1.  c*  iO,  which  abolished  the  court  of 
•tar-chamber^  eSeetual  care  is  taken  to  renove  all  judicial 
power  oat  of  the  hands  of  the  king's  privy  eouncil;  who» 
as  then  was  erident  from  recent  instances^  soon  be  itt* 
elined  to  pronounce  that  for  kwi  which  was  most  agreeable 
to  the  prince  or  his  officers.  Notliing  therefore  is  more  t9 
be  avoided,  in  a  free  constitution,  than  uniting  tlie  provinces 
of  a  judge  and  a  minister  of  state.  And  indeed,  that  the 
absolute  power,  formerly  claimed  and  exercised  in  a 
neighbouring  nation,  was  more  tolerable  than  that  ol  the 
eastern  empires,  was  in  great  measure  owing  to  their  having 
vested  the  judicial  power  in  tlieir  parliaments,  a  body  sepa- 
rate and  distinct  from  both  tlie  legislative  and  executive :  but 
that  nation  has  now  fully  recovered  its  former  liberty*  which 
it  owes  to  the  eflforts  of  its  peofde.   In  Turkey,  where  every 

[  ^70  ]  thing  is  still  oentsred  in  the  sultan  or  his  mini8terB»  despotic 
power  is  in  its  meridian^  and  wears  indeed  a  dreadful  aspect. 

ubT  iut^of     ^  consequence  of  this  pretogative  ia  the  legal  MquUy  of 

tkeltiar.  iiie  king.  His  mqesty,  in  the  eye  of  the  law,  is  always  pre- 
sent in  all  his  couits,  though  he  cannot  personally  distribute 
justice.'  11  is  judges  are  the  mirror  by  which  the  king's 
image  is  reflected.  It  is  the  regal  office,  and  not  the  royal 
person,  that  is  always  present  in  court,  always  ready  to  un- 
dertake prosecutions,  or  pronounce  judgment,  tor  the  benetit 
and  protection  of  the  subject.  And  from  this  ubiquity  it 
follows,  that  the  king  can  never  be  nonsuit  f  for  a  uonsutt 
is  the  desertion  of  the  suit  or  action  by  the  non-appearance 
of  the  plaintiff  in  court;  although  as  this  rule  nnght some- 
times work  ttq|ustly,  the  attorney-general  may  enter  a  nm 
prot^q^ui^p  which  has  the  eflfect  of  a  noittttit.*'  In  the 
forms  of  legal  proceedings  also  the  king  is  not  said  to  ap- 
pear by  hu  aUofmeijff  as  otfier  men  do;  for  in  contemplation 
of  laiw  he  is  always  present  in  court.* 

nMkinKhtt    From  the  same  original,  of  the  king's  being  the  fountain 

the  power  of       -      .  ,       ,    ,  ,  ^  •  • 

iuuiospro-  ot  justice,  we  may  also  deduce  the  prerogative  oi  issuing 
proclamations,  which  is  vested  in  the  king  alone.  These  pro- 


t>  Foi  tcsc.  c.  8.   2  Inst. 
"  Co.  Liiu  139. 

^  iSlr,  Chhiitiaa'a  noUt,  Co.  LtU. 
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elamatiaiis  have  then  a  binding  feroe^  when  (as  Sir  Edward 
Coke  observes/  they  are  grounded  upon  and  enforce  the 
kw8  of  the  reakn.  For,  though  the  making  of  Uwt  is  en^ 
tirely  the  work  of  a  distinct  part,  the  legislative  branehi  of 
the  sovereign  power,  yet  the  manner,  thne,  anddreomstances 
of  putting  those  laws  in  execution  must  frequently  be  left  to 
the  discretion  of  the  executive  magistrate.  And  therefore 
his  constitutions  or  edicts  concerning  these  points,  whicli  we 
call  proclamations,  are  binding  upon  the  subject,  where  they 
do  not  either  contradict  the  old  laws  or  tend  to  establish  new 
ones ;  but  only  enforce  the  execution  of  such  laws  as  are 
tlveady  in  being,  in  such  manner  as  the  king  shall  judge  ne- 
cessary* Thus  the  established  law  is,  that  the  king  may  pn>" 
hihit  any  of  his  sufcgectt  from  leaving  the  realm:  a  prod»- 
matimi  thereibre  forbidding  thb  m  general  for  three  weeks^ 
by  laying  an  embaigo  u|Mm  all  shipping  m  time  of  war,*  [  ^1  ] 
wUl  be  equally  binding  ae  an  act  of  parliament,  hecaose 
founded  upon  a  prior  law.  But  a  prodamatien  to  lay  an 
embargo  in  time  of  peace  npon  aU  vessels  laden  with  wheat 
(though  in  llie  time  of  a  public  scarcity)  being  contrary  to 
law,  and  particularly  to  statute  '2:^  Car.  II.  c.  IS,  the  advi- 
sers of  such  a  proclamation  and  all  persons  acting  under  it, 
found  it  necessary  to  be  uidemnified  by  a  special  act  of  par- 
liament, 7  Geo.  III.  c.  7.  A  proclamation  for  disarming 
papists  is  also  binding,  being  only  in  execution  of  what  the 
legislature  has  first  ordained :  but  a  proclamation  for  allow- 
ing arms  to  papists,  or  for  disarming  any  protestant  subjects, 
will  not  bind;  because  the  first  would  be  to  assume  a  dis- 
pensing power,  the  latter  a  legislative  one ;  to  the  vesting 
of  ekher  of  which  in  any  single  person  the  laws  of  England 
are  absolutely  strangers.  Indeed  by  the  statute  S\  Hen. 
VIII.  c.  8,  it  was  enacted,  that  the  kings  proclamations 
should  have  the  force  of  acts  of  parliament:  a  statute, 
which  was  calculated  to  introduce  the  most  despotic  tyranny, 
and  'which  must  have  proved  fatal  to  the  liberties  of  this 
kingdom,  had  it  not  been  luckily  repealed  in  the  minority  of 
his  successor,  about  five  years  aftci  .^ 

IV.  The  king  is  likewise  the  ibuntain  of  honour,  of  office,  *  ihe  kiug 
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wherein  he  is  styled  the  fountain  of  justice  ;  for  here  he  is 
really  the  parent  of  them,  it  is  impossible  that  governmeat 
can  be  maintained  without  a  due  subordination  of  rank  { 
»  that  the  people  may  know  and  distinguish  such  as  are  set 
«ver  tfaem»  in  order  to  yield  them  their  due  respeot  and  obe* 
dience ;  and  also  that  the  officers  themselves,  hmng  encou* 
nged  by  emulation  and  the  hopes  of  superiority,  may  the 
better  discharge  their  functions :  and  the  law  suppQses,  that 
BO  one  can  be  so  good  a  judge  of  their  several  merits  and 
services,  as  the  king  himself  who  employs  them.  It  has 
dierefore  intrusted  with  him  the  sole  power  of  conferring 

,  dignities  and  honours,  in  confidence  that  he  will  bestow 

them  upon  none,  but  such  as  deserve  them.    And  therefore 

£  272  ]  all  degrees  of  nobility,  of  knighthood,  and  other  titles,  are 
received  by  immediate  grant  from  the  crown  ;  either  ex- 
pressed in  writing,  by  writs  or  letters  patent,  as  in  the  cre- 
ations of  peers  and  baronets ;  or  by  corporeal  investiture,  as 
in  the  creation  of  a  simple  knight. 

gd^atK^^       From  the  same  principle  also  arises  the  prerogative  of 

wjggoM  erecting  and  disposing  of  offices :  for  honours  and  offices  are 
in  their  nature  convertible  and  synonymous.  All  offices 
under  the  crown  carry  in  the  eye  of  the  law  an  honour 
along  with  them ;  because  they  imply  a  superiority  of  parte 
and  abilities^  being  supposed  to  be  always  filled  with  those 
that  are  most  able  to  execute  them.  And,  on  the  other 
hand,  all  honours  in  their  original  had  duties  or  offices  an- 
nexed to  them;  an  earl,  comes,  was  the  conservator  or 
governor  of  a  county ;  and  a  knight,  miles,  was  bound  to 
attend  the  king  in  his  wars.  For  the  same  reason  therefore 
that  honours  are  in  the  disposal  of  the  king,  ofHces  ought  to 
be  so  likewise ;  and  as  the  king  may  create  new  titles,  so 
may  he  create  new  offices :  but  with  this  restriction,  that  he 
cannot  create  new  offices  with  new  fees  annexed  to  them, 
nor  annex  new  fees  to  old  offices ;  for  this  would  be  a  tax 
upon  the  subject,  which  cannot  be  imposed  but  by  act  of 
parliament.'  Wherefore,  in  13  Hen.  IV.,  a  new  ofhce 
being  created  by  the  king's  letters  patent  for  measuring 
cloths,  with  a  new  fee  for  the  same,  the  letters  patent  were, 
on  account  of  the  new  fee«  revoked  and  declared  void  in 
parliament. 

*2Iiut533. 
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Upon  the  same,  or  a  like  reason,  the  king  has  also  the ©onfw 
prerogative  of  conferring  privileges  upon  private  persons. 
Such  as  granting  place  or  precedence  to  any  of  his  subjects, 
as  shall  seem  good  to  his  royal  wisdom :  j  and  according  to 
the  regulations  of  the  statute  passed  respecting  it  :^  or  such 
as  converting  aliens,  or  persons  bom  out  of  the  king*s  do- 
minions, into  denizens;  whereby  Bome  very  considerable 
privileges  of  natund-bom  subjeots  are  conferred  upon  then. 
Such  also  is  the  prerogative  of  erecting  oorporationti 
whereby  a  number  of  private  persons  are  nnitod  and  knit 
together,  and  enjoy  many  liberties,  powers,  and  immunities 
in  their  politic  capacity,  which  they  were  utterly  incapable  [  £7S  ] 
of  in  their  natural.  Of  aliens,  denieens,  natural4>oni,  and 
naturalized  subjects,  I  shall  speak  more  largely  in  a  subse- 
quent chapter ;  as  also  of  corporations  at  the  dose  of  this 
volume,  f  now  only  mention  them  incidentally,  in  order  to 
remark  the  king's  prerogative  of  making  them;  which  is 
grounded  upon  this  foundation,  that  the  king,  having  the 
sole  administration  of  the  government  in  his  hands,  is  the 
best  and  the  only  judge,  in  what  capacities,  with  what  pri- 
vileges, and  under  wliat  distinctions,  his  people  are  the  best 
qualified  to  serve,  and  to  act  under  him.  A  principle, 
which  was  carried  so  far  by  the  imperial  law,  that  it  was  de- 
termined to  be  the  crime  of  sacrilege,  even  to  doubt  whether 
(he  prince  had  appointed  proper  officers  in  the  state.  * 

V.  Another  light,  in  which  the  laws  of  England  consider  fs 
the  king  with  regard  to  domestic  concerns,  is  as  the  arbiter  S^S^* 
of  commerce.  By  commerce,  I  at  present  mean  domestic 
commerce  only.  It  would  lead  me  into  too  large  a  field,  if 
I  were  to  attempt  to  enter  upon  the  nature  of  foreign  trade, 
its  privileges,  relations,  and  restrictions ;  and  would  be 
also  quite  bende  the  purpose  of  this  woric,  inasmuch  as  no 
municipal  laws  can  be  soiBicient  to  order  and  determine  the 
very  extensive  and  complicated  affiiirs  of  traffic  and  mer- 
chandize ;  neither  can  they  have  a  proper  authority  for  this 
purpose.  For,  as  these  are  transactions  carried  on  between 
sul:jects  of  independent  states,  the  municipal  laws  of  one 

i  4  In9t.361.  ojMrM;  mt^iltgii  enim  inttar  tit,  du- 

k  31  Hen.  VIII.  c.  10.  bitnre  a»i  is  d'tgiius  sit,  qumm  •l^frit 

'  Dupular*de  yrinripali Judicio  nan     imp$raU)T»    C.  9.  29.  3. 
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will  not  be  regarded  by  the  other.  For  which  reaaoo  the 
aSSam  of  eommeroe  are  reguliited  by  a  lew  of  their  own, 
called  the  law  merchant  or  km  meroaioria,  which  all  nations 
agree  in  and  take  notice  of.  And  in  partieular  it  is  Md  to 
be  part  of  the  kw  of  England,  which  decides  the  causes  of 
merchants  by  the  general  rules  which  obtain  in  all  com- 
mercial eonntries ;  and  that  often  eren  in  matters  relating 
to  domestic  trade,  as  fbr  instanee  with  regmcd  to  the  dinw- 
ing,  the  acceptance,  and  the  transfer,  of  inland  biUs  of 
exchange.'* 

[  274  ]      With  us  in  England,  the  king's  prerogative,  so  far  as  it 
relates  to  mere  domestic  commerce,  will  fall  principally 
under  the  following  articles, 
ami  thus  the     Flrst,  the  establishment  of  public  marts,  or  places  of 
iid^thSS^  buying  and  selling,  such  as  markets  and  fairs,  with  the. tolls 
thereunto  belonging.    These  can  only  be  set  up  by  virtue 
of  the  king's  grant,  or  by  long  and  immemorial  usage  and 
prescription,  which  pre-supposes  such  a  granf   The  li- 
mitation of  these  puUic  resorts,  to  such  time  and  such  place 
as  may  be  most  oonvmtent  for  the  neighbourhood,  forms  a 
part  of  economics,  or  domestic  polity ;  which,  considering 
Ae  kiQgdom  as  a  large  family,  and  the  king  as  the  master 
of  it,  he  dearly  has  s  right  to  dispose  and  order  as  he 
pleases,  rabject,  however,  to- all-existing  rights.® 
TcguiatM       Secondly,  the  regulation  of  weights  and  measures.  These, 
for  the  advantage  of  the  pnbliGi  ought  to  be  universally  the 
same  throughout  the  kingdom ;  being  the  general  erilerions 
which  reduce  all  things  to  the  same  or  an  equivalent  value. 
But,  as  weight  and  measure  are  things  in  their  nature  arbi- 
trary and  uncertain,  it  is  therefore  expedient  that  they  he 
reduced  to  some  fixed  rule  or  standard:  whicii  standard  it 
is  impossible  to  fix  by  any  written  law  or  oral  proclamation ; 
for  no  man  can,  by  words  only,  give  another  an  adequate 
idea  of  a  foot-rule,  or  a  pound-weight.     It  is  therefore 
necessary  to  have  recourse  to  some  visible,  palpable,  ma- 
terial standard;  by  foiming  a  comparison  with  which,  all 
weights  and  measures  may  be  reduced  to  one  unilbrm  siae : 
and  the  prerogative  of  fixing  this  standard  our  ancient  law 

"  Co.  Liu.  172.   Ld.  lUym.  181.        "  2  Inst  220. 
1542.  o  Mr.  Jiitiim  CoUridge's  note. 
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tested  in  the  erowo,  as  in  Nomnuidy  it  bdoB^ed  to  the 
duke.P  This  standard  waa  originally  kepi  at  Winebestflr : 
and  we  iind  in  the  laws  of  king  £dgar,4  near  a.  century 
before  the  conquest,  an  injunction  that  the  one  measure, 
which  was  kept  at  Winchester,  should  be  observed  through- 
out the  realm  ;  and  this  Winchester  staiulard  was  adopted 
and  regulated  by  many  subsequent  statutes,  down  to  the 
reign  of  George  the  fourth,  when  it  was  superseded,  and  a 
new  attempt  made  to  introduce  a  uniformity  of  wciglits  and 
measures,  which  came  into  operation  on  the  1st  of  January 
18;;^.  Several  statutes  have  since  been  passed  for  eilecting 
this  desirable  object;'  and  by  this  the  imperial  standard 
yard,  pound,  gallon,  and  bushel,  are  fixed  and  are  rendered 
uniform  throughout  the  United  Kingdom;  and  models 
and  copies  of  these  and  their  parts  are  deposited  at  the 
Chamberlain's  Office^  Westmineter,  and  sent  to  LondeOy 
Edinburgby  Dublin,  and  other  places,  fiat  by  the  last  act, 
weights  and  measures  verified  and  stamped  at  the  EoBebequer 
nt  Westminster  are  declared  legal,  although  not  8imilsj>in 
shape  to  those  rcquii  cd,  (s.  4).  And  all  local  and  customary 
measures,  and  also  heaped  measures  are  abolished,  (s.  G  &  7).  * 

Thirdly,  as  money  is  the  medium  of  commerce,  it  is  the  [  oyg  ] 
king's  prerogative,  as  the  arbiter  of  domestic  commerce,  to  Toaecueuie 
give  it  authority  or  make  it  current.  Money  is  an  universal 
medium,  or  common  standard,  by  comparison  wiUi  which 
the  value  of  all  merchandize  may  be  ascertained :  or  it  is  a 
sign,  which  represents  the  respective  values  of  all  commodi- 
ties. Metals  are  weU  calculated  for  this  sign,  becanae  they 
are  d««ble  and  are  capsible  of  many  subdivinons :  and  a 
preoiomi  metal  is  still  better  calculated  for  this  purpose 
because  it  is  the  most  portable.  A  metal  is  also  the  asoet 
proper  for  a  common  measure,  because  it  can  easily  be 
reduced  to  the  same  standard  in  all  nations:  and  every 
particular  nation  fixes  on  it  its  own  impression,  that  the 
weight  and  standard  (wherein  consists  the  intrinsic  value) 
may  both  be  known  by  inspection  only. 

As  the  quantity  of  precious  metals  increases,  that  is,  the 

»  Gr.  CoMSftm.  c.  16.  e.  19.  4  &  6  Wm.  IV.  c.  49.  5  & 

*•  rap.  8.  Wm.  IV.  e.63. 

'  &  Geo.  IV.  c.  74.  6  Geo.  IV. 
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more  of  diein  there  is  eztraeted  ftom  the  nuiM^  this  univeiMl. 
medium  or  commoo  sign  wUi  sink  in  value,  and  grow  left 
procious.  AboTe  a  thousand  millions  of  buUion  are  4»le«-: 
lated  to  have  been  imported  into  Europe  ipom  Amenea 
within  less  than  three  centuries;  and  the  quantityls  daily 
increasing.   The  consequence  is,  that  more  money  mast* 

[  «77  ]  be  given  now  ibr  the  same  commodity  than  was  given  uk 
hundred  years  ago.  And,  if  any  accident  were  to  dSmimsh 
the  quantity  of  gold  and  silver,  tlieir  value  would  propor- 
tionably  rise.  A  horse,  that  was  formerly  wortli  ten  pounds, 
is  now  perhaps  worth  twenty ;  and,  by  any  failure  of  current 
specie,  the  price  may  be  reduced  to  what  it  was.  Yet  is  the 
horse  in  reality  neither  dearer  nor  cheaper  at  one  time  than 
another:  for,  if  the  metal  which  constitutes  the  coin  was 
formerly  twice  as  scarce  as  at  present,  the  commodity  was 
then  as  dear  at  half  the  price,  as  now  it  is  at  the  whole. 

jjjjJ^^^D^     The  coining  of  money  is  in  all  states  the  act  of  tha^ 
sovereign  power;  for  the  reason  just  mentioned,  that  its-, 
value  may  be  linown  on  inspection*   And  with  respect  to 
coinage  in  general,  there  are  three  things  to  be  considered 
therein ;  the  materials,  the  impression,  and  the  denominatiQ4. 
With  regard  to  the  materials,  sir  Edward  Coke  lays  it^ . 

moA  «MMr.  down,*  that  the  monef  of  England  must  either  be  of  gold  ot  • . 

[SiSU!*  silver:  and  none  other  was  ever  issued  by  the  n^al  • 
authority  till         when  copper  &rthings  and  half-penoa>} 
were  coined  by  king  Charles  the  second,  and  order^  by 
proclamation  to  be  current  in  all  payments,  under  the  value 
of  six-pence,  and  not  otherwise.    But  this  copper  coin  is 
not  upon  the  same  footing  with  the  other  in  many  respects, 
particularly  with  regard  to  the  offence  of  counterfeiting  it. 
And,  as  to  the  silver  coin,  it  was  enacted  by  a  temporary 
statute  14  Geo.  III.  c.  4^2,  that  no  tender  of  payment  in 
silver  money,  exceeding  twenty-five  pounds  at  one  time, 
should  be  a  sufficient  tender  in  law,  for  more  than  its  value 
by  weight,  at  the  rate  of  5*.  2d.  an  ounce.    But  now  by 
the  56  Geo.  III.  c.  68,  gold  is  made  the  only  legal  tender  . 
for  payments  within  the  United  Kingdom  exceeding  40s. 
As  to  the  impression,  the  stamping  thereof  is  the  unquea- 

Tbsfanpm.  tionable  prerogative  of  the  crown:  for,  though  divers 

'  2  Init.  577. 
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bMiops  and  monasteries  had  formerly  the  privilege  ef 
c<Mhi!ng  money,  yet,  as  shr  Matthew  Hale  observes/  this 

was  usually  done  by  special  grant  from  the  king,  or  by 
prescription  which  supposes  one ;  and  therefore  was  derived 
from,  and   not  in  derogation  of,  the  royal  prerogative.  [  ^^78  ] 
Besides  that  they  had  only  the  profit  of  the  coinage,  and 
not  the  power  of  instituting  either  the  impression  or  de- 
nomination ;  but  had  usually  the  stamp  sent  them  from  the 
exehequer.  Until  very  recently  the  offence  of  counterfeiting 
the  coin  of  the  realm  was  punishable  with  death,  but  this 
punishment,  in  accordance  witli  the  general  mitigation  of 
ottr  penal  code,  has  recently  been  changed  to  transportation.* 
'  The  denomination,  or  the  value  for  which  the  coin  is  to 
pass  current,  is  likewise  in  the  breast  of  the  king  $  and,  if  The  denoo 
any  unusual  pieces  are  coined,  that  value  must  be  ascer- 
tained by  proclamation.    In  order  to  fix  the  value,  the 
weight  and  the  fineness  of  the  metal  are  to  be  taken  into 
consideration  together.    Wlicn  a  given  weight  of  gold  or 
silver  is  of  a  given  fineness,  it  is  then  of  the  true  standard,** 
and  called  esterling  or  sterling  metal ;  a  name  for  which 
there  are  various  reasons  given,<^  but  none  of  them  entirely 
aatis&ctory.    And  of  this  sterling  or  esterling  metal  all 
the  coin  of  the  kingdom  must  be  made,  by  the  statute 
jS6  £dw.  III.  c  13.   So  that  the  king's  prerogative  seemeth 
not  to  extend  to  the  debasing  or  enhancing  the  value  of 
the  coin,  below  or  above  the  sterling  value  :^  though  sir 
Matthew  Hale*  appears  to  be  of  another  opinion.  The 

*  1  Hiat  P.  C.  191.  into  mty-two  shillings.   (Sm  FoUm 

^2Wm»iy,t,24,  m  BnglW^  «riiM.)   But  aine«  1816 

^  Thii  tlMriMd  hith  b«tn  Ive-  the  poniMl  troy  of  silver  hts  been 

qiK^y  vaiied  in  fofmer  times ;  but  coined  into  sixty-six  shilUags.  Um^ 

was  for  many  years  past  thus  settled.  euUoch^s  Diet.  Com.  313. 
The  pound  troy  of  <^o\i\ ,  coiisistiug,         *  Spelm.  Gloss.  203.  Duficsne, 

since  tbe  18  Hen.  8,  of  twenty-two  III.  165.  The  most  plausible  opinion 

camlB  (or  twen^  fourth  paru)  fine,  seeoii  to  be  that  adopted  by  tJiose  two 

eBA(woefaUoy,wasdiTided  into  forty*  rtymolog^sls,  that  the  fiaaie  was  da> 

fear  guineas  and  an  half  of  the  pre*  rived  from  the  EoerUngi,  or  £a«ter- 

sent  value  of  21s.  each.    But  since  lings ;  as  those  Saxons  were  anciently 

1816  the  pound  troy  of  standard  gold  called,  who  inhabited  that  district  of 

has  been  coined  into  46y\3^  sovereigns,  Germany  now  occ  upied  by  the  Han^ie- 

or  46/.  14j.  <>d.    And  the  pound  troy  towns  and  iheir  appendages  ;  tlic  caj- 

ni  silver,  consisliog  of  eleven  ounces  licst  traders  in  njo«leru  Europe, 
and  two  pennyweights  pure,  and  eigh-       *  2  Inst.  577. 
ie«n  pennyweightt  alloy,  wa«  divided       «  1  Hal.  P.  C.  194. 
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king  may  also,  by  bis  proclamation,  Intimate  foreign  coin, 
and  make  it  cunent  here ;  declaring  at  wkat  falve  it  efaall 
be  taken  in  payment'  But  this,  I  apprehend,  ought  to  be 
by  compariaon  with  the  standard  of  our  own  coin ;  otherwiae 
the  consent  of  parliament  will  be  necessary*  There  k  at 
present  no  such  legitimated  money;  Portagal  €<mi  being 
[  279  ]  only  current  by  private  consent,  so  that  any  one  who  pleases 
may  refuse  to  take  it  in  payment.  The  king  may  also  at 
any  time  decry,  or  cry  down,  any  coin  of  the  kingdom,  and 
make  it  no  longer  current.^ 
f8t!Si"hci!lf  ^^"S        lastly,  considered  by  the   laws  of 

dirndl,     England  as  the  head  and  supreme  governor  of  the  national 
church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is 
founded  is  matter  rather  of  divinity  than  of  law*  I  shall 
therefore  only  observe  that  by  statute  26  Hen.  VIII.  c  I, 
(reciting  that  the  king^s  majesty  justly  and  rightfiiUy  is  and 
ought  to  be  the  supreme  head  of  the  church  of  England; 
and  so  had  been  recognized  by  the  clergy  of  this  kingdom 
in  their  convocation)  it  is  enacted,  that  the  king  shall  be 
reputed  the  only  supreme  head  in  earth  of  the  church  of 
England,  and  shall  have,  annexed  to  the  imperial  crown  of 
this  realm,  as  well  the  title  and  style  thereof,  as  all  juris- 
dictions, authorities,  and  commodities,  to  the  said  dignity  of 
supreme  head  of  the  church  appertaining.  And  another 
statute  to  the  same  purport  was  made,  I  Elis.  c.  1. 
and  thus  In  virtue  of  this  authority  the  king  convenes,  prorogues, 
re^atS  restrsius,  regulates,  and  dissolves  all  ecclesiastical  synods 

and  dls-  .  .  .1  .        *  . 

Hoives  all    or  convocations.   This  was  an  mherent  prerogative  of  the 

synods  aad  .  -  ,        ,  j»  vrvvv  , 

convoc*.    crown,  long  before  the  time  of  Hen.  VIII.,  as  appears  by 
the  statute  8  Hen.  VI.  c.  1,  and  the  many  authors,  both 

lawyers  and  historians,  vouched  by  sir  Edward  Coke.^  So 
that  the  statute  25  Hen.  VIII.  c.  19,  which  restrains  the 
convocation  from  making  or  putting  in  execution  any  ca- 
nons repugnant  to  the  king's  prerogative,  or  the  laws,  cus- 
toms, and  statutes  of  the  realm,  was  merely  declaratory  of 
the  old  common  law:^  that  part  of  it  only  being  new, 
which  makes  the  king's  royal  assent  actually  necessary  to 

'  1  Hal.  P.  C.  197.  ^  4  Inst,  323, 323. 

i  Ibid.  197,  >  12  Rep.  73. 
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the  validiCy  of  every  oanon.  The  convocation  or  eceletiastical 
fljBody  in  England,  differs  oonsidmbly  in  its  conatitntion 
from  the  synoda  of  other  chriatian  kingdoma :  thoae  con* . 
aiating  wholly  of  biahops ;  whereaa  with  ua  the  convocation 
18  the  miniature  of  a  parliament,  wherein  the  archbishop 
presides  with  regal  state ;  the  upper  house  of  bishops  re-  j-  ggQ  j 
presents  the  house  of  lords ;  and  the  lower  house,  composed 
of  representatives  of  the  several  dioceses  at  large,  and  of 
each  particular  chapter  therein,  resembles  the  house  of 
commons  with  its  knights  of  the  shire  and  burgessesJ  This 
constitution  is  said  to  be  owing  to  the  policy  of  Edward  I. : 
who  thereby  at  one  and  the  same  time  let  in  the  inferior 
clergy  to  the  privileges  of  forming  eccleaiaaticai  canonSf  (which 
befoiethey  had  not)  and  also  introduced  a  method  of  tazu^ 
eodeaiaatical  benefices,  by  consent  of  convocation.^^  But 
thia  convocation  has  of  late  years  only  met  by  way  of  form.* 


J  In  the  diet  of  Sweden,  where  the 
ecclesiastics  form  one  of  the  branches 
of  the  legislature,  the  chamber  of  the 
clergy  reaombkB  the  oonvocalioii  of 
Engliuid.  It  is  compoMd  of  dw 
bishops  and  superintendants  ;  and  also 
of  deputies,  one  of  which  is  cboaen  by 
every  ten  parishes  or  rural  deaneiy. 
Mod.  Un.  Hist,  xxxiii.  18. 

k  Gilb.  HisL  of  £xch.  c.  4. 

>  The  convoeetioii  is  slill  nmunoued 
with  every  nevr  peiliement,  end  due  ie 
done  in  the  following  mode.  l*he 
king's  writ  is  directed  to  the  archbishop 
of  each  province,  requiring  him  to 
summon  all  bishops,  deans,  arch- 
cleacoi»»  cathedral  and  collegiate 
diurchee«  &c. ;  upoa  which  the  eich* 
bishop  diieett  his  naadete  to  his  desa 
prOTincial,  first  citing  him  perOflBp* 
torily,  then  willing  him  in  like  manner 
to  cite  all  the  bishops,  deans,  &c.,  and 
all  the  clergy  of  his  province  ;  but  di- 
rectiog,  at  the  same  time,  that  one 
pcoctor  sent  Ironi  eeeh  cathedral  and 
collegiate  ehttrch,  aad  two  ftom  the 
bodbf  of  the  iafeiior  eleigy  ef  each  dio- 
cese, may  suffice.  The  upper  house 
in  the  province  of  Canterbury  consists 
of  the  biahops  of  the  provincc«  with  the 


archbishop  as  president,  who  prorogues 
and  dissolves  the  convocation  by  man- 
date from  the  crown.  The  lower 
honse  coasisis  (at  leest  befimlhe  late 
altentions  ia  tbs  dioceses,  tad  we  are 
not  aware  that  any  cheage  has  beea 
made  by  them,)  of  twenty-two  deans, 
fifty- four  archdeacons,  twenty- four 
proctors  from  the  chapters,  and  forty- 
four  proctors  representing  the  paro< 
efaial  cleigy* 

Each  hoase  has  a  pratoeator,  ^eaaa 
from  among  theatselvea.  iUl  aieni* 
bers  of  both  houses  possess  the  same 
privilege  of  freedom  from  arrest  as 
members  of  parliament,  by  8th  of 
Henry  VL  In  the  province  of  York 
the  coovocatioa  coaasis  oaly  of  oae 
boose ;  aad  eeeh  archdeaconry  elects 

two  proctors. — Church  of  England 
Qu€urterly  Review  for  Jan.  1839.  1 
believe  the  practice  is,  on  the  first 
meeting  of  the  convocation,  to  adjourn 
until  the  arrival  of  the  speech  from  the 
tbroae,  which  ia  &ct,  of  late  year^ 
aever  anivee,  as  Ae  eoavocadoa  haa 
aever  met  for  the  dispatch  of  business 
since  the  tiaie  of  qaeea  Anne.  A.  D« 
17J7. 
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tovMiat  Froro  this  prerogative  also,  of  being  the  bead  of  the 
MUMvikin,  ehvurchy  arises  the  king's  right  of  nominatioii  to  ▼scant 
•trishopricksy  and  certain  other  ecclesiastical  preferments; 
which  irill  more  properly  be  considered  when  we  come  to 
treat  of  the  clergy.  I  shall  only  here  observe*  that  this  is 
now  done  in  consequence  of  the  statute  25  Hen.  VIII.  c.  20. 
SiilVn'  head  of  the  church,  the  king  is  likewise  the  dernier 

resort  in  all  ecclesiastical  causes ;  an  appeal  lying  ultimately 
to  him  ill  chancery  from  the  sentence  of  every  ecclesiastical 
judge :  which  right  was  restored  to  the  crown  by  statute 
25  Hen.  VIII.  c.  19,  and  vested  in  the  court  of  delegates.^ 
But  this  court  has  been  recently  abolished,  and  the  juris- 
diction is  transferred  to  the  judicial  committee  of  the  privy 
I,  of  which  we  have  akeady  given  some  aoeoont™ 


*  See       p.  243. 
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CHAPTER   THE  EIGHTH. 


OF  THB  KING'S  REVENUE. 


Having  in  the  preceding  chapter*  oonsidered  at  large  |-  ^81  j 
those  hnmeheB  of  the  king's  pierogative,  which  contribute 
to  his  royal  dignity*  and  oonstitate  the  executive  power  of®^*^"* 
the  government*  we  proceed  now  to  examine  the  king^s 
fitetU  prerogatives*  or  such  as  regard  lus  rewmtef  which 
the  British  constitution  hath  vested  in  Ae  royal  person,  in 
order  to  support  his  dignity  and  maintain  his  power:  being 
a  portion  which  each  subject  contributes  of  his  property,  in 
order  to  secure  the  remainder. 

This  revenue  is  either  ordinary,  or  extraordinary.  The  either  or- 
king's  ordinary  revenue  is  such,  as  has  either  subsisted  time  tr»ordinary. 


out  of  mind  in  the  crown ;  or  else  has  been  granted  by  JJJ 
parliament,  by  way  of  purchase  or  exchange  for  such  of  the 
king*s  inherent  hereditary  revenues*  as  were  found  incon- 
venient to  the  subject. 

When  I  say  that  it  has  subsisted  time  out  of  mind  in  the 
crown*  I  do  not  mean  that  the  king  is  at  present  in  the 

actual  possession  of  the  whole  of  this  i^venue.    Much  (nay,   ^  _^ 

the  greatest  part)  of  it  is  at  this  day  in  the  hands  of  sub- 
jects ;  to  whom  it  has  been  granted  out  from  time  to  time  by 
the  kings  of  England :  whksh  has  rendered  the  crown  in  some 
measure  dependent  on  the  people  for  its  ordinary  support 
and  subnstence*  So  that  I  must  be  obliged  to  reeount*  as 
part  of  the  royal  revenue,  what  lords  of  manors  and  other 
subjects  frequently  look  upon  to  be  their  own  absolute  in- 
herent rights  ;  because  they  are  and  have  been  vested  in 
them  and  their  ancestors  for  ages,  though  in  reahty  origi- 
nally derived  from  the  grants  of  our  ancient  princes« 
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[  S8d  ]    I.  The  first  of  the  king's  ordinary  revenues,  which  I 
The  COB.  shall  take  notice  of,  is  of  an  ecclesiastical  kind :  (as  are 

tody  of  the  , 

»-  also  the  three  succeeding  ones)  viz.  the  custody  of  the 


temporalities  of  bishops :  by  which  are  meant  all  the  lay 
revenues,  lands,  and  tenements,  (in  which  is  included  bis 
barony)  which  belong  to  an  archbishop's  or  bishop's  see. 
And  these  upon  the  vacancy  of  the  bishoprick  are  imme- 
diately the  right  of  the  kiog»  as  a  consequence  of  his  pre- 
rogative in  church  matters ;  whereby  he  is  considered  as 
the  founder  of  all  archbishopricks  and  bishopricks,  to 
whom  during  the  vacancy  they  revert.  And  for  the  same 
reason,  before  the  dissolution  of  abbeys,  the  king  had  the 
custody  of  the  temporalities  of  all  such  abbeys  and  jfnriories 
as  were  of  royal  foundation  (but  not  of  those  founded  foy 
subjects)  on  the  death  of  the  abbot  or  prior.*  Another 
reason  may  also  be  given,  why  the  policy  of  the  law  hath 
vested  this  custody  In  the  king ;  because  as  the  successor 
is  not  known,  ihe  lands  and  possessions  of  the  see  would 
be  liable  to  spoil  and  devastation,  if  no  one  had  a  property 
therein.  Therefore  the  law  has  given  the  king,  not  the 
temporalities  themselves,  but  the  euitody  of  the  temporali- 
ties, till  such  tisoe  as  a  successor  is  appointed ;  with  power 
of  taking  to  himself  all  the  intermediate  •  prints,  without 
any  account  of  the  successor ;  and  with  the  right  of  pie- 
senting  (which  the  crown  very  frequendy  exeroses)  to  such 
benefices  and  other  prefentaents  as  ftll  within  the  thiae 
of  vacation.^  This  revenue  is  of  so  high  a  nature,  that  it 
could  not  be  granted  out  to  a  subject,  before,  or  even  after, 
it  accrued;  but  now  by  the  statute  15  Edw.  III.  st  4, 
c.  4  and  5,  the  king  may,  after  the  vacancy,  lease  the  tem- 
poralities to  the  dean  and  chapter ;  saving  to  himself  all 
advowsons,  escheats,  and  the  like*  Our  ancient  kings,  and 
particularly  William  Ruiiis,  were  not  only  remarkable  for 
keeping  the  bishopricks  a  long  time  vacant,  for  the  sake  of 
enjoying  the  temporalities,  but  also  committed  horrible  waste 
on  the  woods  and  other  parts  of  the  estate ;  and  to  erown 
all,  would  never,  when  the  see  was  filled  up,  restore  to  the 
bishop  his  temporalities  again  unless  he  purchased  them  at 
[  283  ]  ^  exorbitant  price.   To  remedy  which,  king  Henry  the 

*  2  iMt.  16.  •  Slat.  17  Edw.  11.  c.  14.  ,F.  N.  B.  32. 
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first  granted  a  charter  at  the  beginning  of  his  reign,  pro- 
mising neither  to  sell,  nor  let  to  farm,  nor  take  any  thing 
from,  tlie  domains  of  the  church,  till  the  successor  was  in- 
stalled. And  it  was  made  one  of  the  articles  of  the  great 
charter,^  that  no  waste  should  be  committed  in  the  tempo- 
xalities  of  bishopsricks,  neither  should  the  custody  of  them 
be  sold.  The  same  is  ordained  by  the  statute  of  Westp 
minster  the  first  $^  and  the  statute  14  £dw.  III.  st.  4s,  c  4, 
(which  permits^  as  we  have  seen*  a  lease  to  the  dean  and 
ichapter)  is  still  more  explicit  in  prohibiting  the  other  ex- 
actions. It  was  also  a  frequent  abuse,  that  the  king  would 
for  trifling,  or  no  causes,  seize  the  temporalities  of  bishops, 
even  during  their  lives,  into  his  own  hands:  but  this  is 
guarded  against  by  statute  1  Edw.  III.  st.  2,  c.  2. 

This  revenue  of  the  king,  which  was  formerly  very  con- 
siderable, is  now  by  a  customary  indulgence  almost  reduced 
to  nothing :  for,  at  present,  as  soon  as  the  new  bishop  is 
consecrated  and  confirmed,  he  usually  receives  the  restitution 
of  1ms  temporalities  quite  entire^  and  untouched,  from  the 
king;  and  at  the  same  time  does  homage  to  his  sovereign : 
and  then^  and  not  sooner^  he  has  a  fee  simple  in  his  bishop- 
rick*  and  may  maintain  an  action  for  the  profits.^ 

II.  The  Idng  is  entitled  to  a  oorody,  as  the  law  calls  it»  aoondiM. 
out  of  every  bishoprick,  that  is,  to  send  one  of  his  chaplains 

to  be  maintained  by  the  bishop,  or  to  have  a  pension  allowed  , 
him  till  the  bishop  promotes  him  to  a  benefice.^  This  is 
also  in  the  nature  of  an  acknowledgment  to  the  king,  as 
founder  of  the  see,  since  he  had  formerly  the  same  corody  or 
pension  from  every  abbey  or  priory  of  royal  foundation.  It 
is,  I  apprehend,  now  fallen  into  total  disuse;  though  sir 
.  Matthew  Hale  says,^  that  it  is  due  of  common  right*  and 
that  no  prescription  will  discharge  it. 

III.  The  king  also  (as  was  formerly  observed)*  is  enti-m.Tte 
tied  to  all  the  tithes  arising  in  extra-parochial  places  :i  and  f^.^^' 
nnce  tithes  have  been  commuted  to  the  rent-charge  payable  ^'  ''^'"''^^ 
in  lieu  thereof;^  though  perhaps  it  may  be  doubted  how  &r  I  1. 

•  May.  Paris.  *  Notes  on  F.  N.  B.  above  cited. 
<  »  Hen.  ill.  c.  6.                           *  Page  109. 

•  3  Edw.  I.  c.  SI.  J  2  lut  647. 

'  Co  Litt.  67, 341.  »  6  &  7  W.  4^e.  71,  13. 

>  F.N.  B.m 


Digiiizeo  by  GoOglc 


or  THB  KIMO*S  RBVBNUB.  [Ch.  YtB* 


tkit  Brticle,  as  well  as  ibe  last,  can  be  properiy  tedumed  m 
part  of  the  king  s  own  royal  revenue ;  sinee  a  corody  anp- 
porta  only  his  chaplains,  and  these  extniFparocbial  tithes  are 
held  under  an  implied  trust,  that  the  king  will  distrihirte 
them  for  the  good  of  the  clergy  in  general. 
Araif Slid  IV.  The  next  branch  consists  in  the  first-fruits,  and 
tenths  of  all  spiritual  preferments  in  the  kingdoms  both 
of  which  I  shall  consider  together. 

These  were  oricjinally  a  part  of  the  papal  usurpations  o?er 
the  clergy  of  this  kingdom;  first  introduced  by  Pandulph 
the  pope's  legate,  during  tlie  reigns  of  king  John  and  Henry 
the  third,  in  the  see  of  Norwich ;  and  afterwards  attempted 
to  be  made  universal  by  the  popes  Clement  V.  and  John  XXII. 
about  the  beginning  of  the  fourteenth  century.   The  first- 
fruits  primUiaf  or  annaiM,  were  the  first  year's  whole 
pvofits  of  the  sinritual  preferment,  accordii^  to  a  rate  or 
vahr  made  under  the  diiection  of  pc^  Innocent  IV.  by 
Walter  bishop  of  Norwich  in  38  Hen.  III.,  and  afterwards 
advanced  in  value  by  commission  firom  pope  Nicholas  IV« 
j4,  D,         SO  Edw.  I.     which  valuation  of  pope  Nicholas 
is  still  preserved  in  the  exchequer.™    The  tenths,  or  deciuicCf 
were  the  tenth  part  of  the  annual  profit  of  each  living  by  the 
same  valuation ;  which  was  also  claimed  by  the  holy  see, 
under  no  better  pretence  than  a  strange  misapplication  of 
that  precept  of  the  Levitical  law,  which  directs,'^  that  the 
Levites  **  should  offer  a  tenth  part  of  their  tithes  as  a  heave- 
"  offering  to  the  Lord,  and  give  it  to  Aaron  the  kigh  piieat." 
But  this  claim  of  the  pope  met  with  a  vigorons  reaiatimce 
flrom  the  English  parliament  i  and  a  variety  of  acta  were 
passed  to  prevent  and  restrain  it,  pardcularly  the  statnle  6 
Hem  IV.  c  U  which  calls  it  a  horrible  mischief  .4Uid 
damnable  cnstom.   But  the  popish  clergy,  blindly  devoted 
to  the  will  of  a  foreign  master,  still  kept  it  on  foot ;  some- 
times more  secretly,  sometinics  more  openly  and  avowedly  : 
so  that  in  the  reign  of  Henry  VIII.,  it  was  computed,  that 
^  285  ]  in  tl^e  compass  of  fifty  years  800,000  ducats  had  been  sent 
to  Rome  for  first-fruits  only.    And,  as  the  clergy  expressed 
this  willingness  to  contribute  so  much  of  their  income  to  the 
head  of  the  church;  it  was  thought  proper  (when  in  dm  same 
>  F.  N.  Bp  171$.  •"311111. 154.  •  N«mb.  xvni.  26. 
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reign  the  papal  power  was  abolished,  and  the  king  was  de« 
ckved  the        of  the  church  of  England)  to  annex  this  Annexed  to 
revenue  to  the  crown ;  which  was  done  by  statute  86  Hen.  i«hm!)viu. 
VllU  c  8,  (confirmed  by  statute  1  £liz.  c.  4,)  and  a  new 
valor  hen^/ioiorum  was  then  made^  by  which  the  clergy  are 
at  present  rated. 

By  these  last  mentioned  statutes  all  vicarages  under  ten 
pounds  a-year,  and  ail  rectories  under  ten  marks,  are  dis-  ^^jj,^^ 
charged  from  the  payment  of  first-fruits :  and  if,  in  such 
livings  as  continue  chargeable  with  this  payment,  the  incura- <^fo">  w- 
bent  lives  but  half  a-year,  he  shall  pay  only  one  quarter  of 
his  first-fruits;  if  but  one  whole  year,  then  half  of  them;  if  a 
year  and  a  half,  three  quarters ;  and  if  two  years,  then  the 
whole ;  and  not  otherwise.  Likewise  by  the  statute  2!7  Hen. 
VIII.  c.  8,  no  tenths  are  to  be  paid  for  the  first  year*  fat 
then  the  first-fruits  are  due :  and  by  other  statutes  of  queen 
Aanot  m  the  fifth  and  sixth  years  d  her  reign»  if  a  benefice 
be  under  fifty  pounds  per  ammm  dear  yearly  vahte*  it  shall 
be  diadiarged  of  the  payment  of  first^rntts  aiid  tenths. 

Some  bishoprioksand  a  considerable  number  of  benefices 
haive  also  been  dlsdiarged.  By  royal  grants  under  the 
I  Eliz.  c.  19,  s.  2,  the  archbishop  of  Canterbury  and  the 
bishop  of  London  were  not  only  exempted  from  tenths,  but 
authorized  to  receive  the  tenths  of  a  certain  number  of  bene- 
fices within  their  respective  dioceses,  in  compensation  for 
certain  manors  and  estates  which  at  the  same  time  were 
alienated  from  their  sees:  the  dean  and  canons  of 
Windsor  are  also  exempted,  so  that  although  there  are  two 
asohbishopricks*  and  twenty-three  bishopricks  now  liable  to 
firat-fimits, there  aie  only  eighteen  bishopricks  Uableto  tenths, 
and  out  of  10,4S9B  benefices,  with  or  without  cure  of  souls, 
then  me  only  4898  which  remain  liable  to  tenths,  and  of 
that  number  4500  are  also  liabte  to  first-fniits.^ 

By  die  statute  of  Hen.  VIII.,  however,  the  richer  clergy, 
being,  by  the  criminal  bigotry  of  their  popish  predecessors, 
subjected  at  first  to  a  foreign  exaction,  were  afterwards,  when 
that  yoke  was  shaken  off,  liable  to  a  like  misapplication  of 
their  revenues,  through  the  rapacious  disposition  of  the  then 
reigning  monarch :  till  at  length  the  piety  of  queen  Anne  re- 
*  B«poit  of  Select  CMnmittee  on  Fint-iruits.   Seas.  1837. 


Digiiizeo  by  Googlc 


398  OW  THl  KIHO'S  RKVB1I0S.  [Cs.  YUI. 

?esS^r"e<f  STe*  ^tofed  to  thc  church  what  had  been  thus  indirectly  taken  from 
flrHt'"  rnit.^   i^*    '^'^is  she  didj  not  by  remitting  the  tenths  and  first-fruits 
forXauff.^'e^^'^lys  but  in  a  spirit  of  the  truest  equity,  by  applying 
these  raperfluities  of  the  kurger  benefices  to  mike  up  the 
UTi>t«.     defieteneee  of  the  emaller.  And  to  this  end  she  granted  her 
royal  charter,  whidi  was  confirmed  by  the  statute  St  Ann. 
e.  11,  whereby  all  the  revenue  of  first-fruits  and  tenths  is 
vested  in  trustees  for  ever,  to  form  a  perpetual  fiind  for  4he 
augmentation  of  poor  livings.   This  is  usually  called  queen 
Anne's  bounty ;  which  has  been  still  farther  regulated  by 
subsequent  statutes.? 

It  is  however  much  to  be  regretted  that  this  excellent 
Actual  fund  is  at  present  so  inconsiderable.  The  actual  revenue 
the  bounty,  of  the  bounty  has  averaged  for  many  years  only  14,000/. 

This  small  amount  is  owing  to  the  first-fruits  and  tenths 
being  estimated  according  to  the  valuation  made  in  the  time 
of  Hen.  VIII.  already  mentioned,  and  not  according  to  the 
present  value.<i  It  is  certainly  to  be  wished  that  means 
could  be  devised  for  placing  this  fund  on  the  footing  origi- 
nally intended,  and  attempts  have  been  repeatedly  made  in 
pariiamenCy  w4th  tliat  otgect  in  view  which,  having  at  last 
been  favourably  recmved,  Uiere  is  good  reason  to  hope  wiU 


[  286  ]  ^*  next  bcanoh  of  the  king^s  ordinary  revenue 
v.iiw  rente  (whioh  as  well  as  the  subsequent  branches,  is  of  a  lay  or 
?aw£^  teoporsl  nature)  connsts  in  the  rents  and  profits  of  the 
demesne  lands  of  the  crown.   These  demesne  lands,  terrm 

doftiinicales  reyis,  being  either  the  share  reserved  to  the 
crown  at  the  original  distribution  of  landed  property,  or  such 
as  came  to  it  afterwards  by  forfeitures  or  other  means,  were 
anciently  very  large  and  extensive ;  comprising  divers  manors, 
honors,  and  lordships  ;  the  tenants  of  which  had  very  pecu- 
liar privileges.  At  present  they  are  contracted  within  a  very 
narrow  compass,  having  been  almost  entirely  granted  away 
to  private  subjects.   This  has  occasioned  the 


»  6  Ann.  c.  24.   6  Ann.  c.  27.    I  '  See  Hansard's  Pari.  Deb.  1808 

Geo.  Lit.  3,  e.  13.  8  Ow^  I.e.  10.  &  ]810.   See  also  the  debates  on  thU 

And  by  a  vwj  feeent  rtttule^  I  Tict.  Mtgect  in  iIm  hitMidim,tli«  iwdlof 

c.  90,  die  offices  of  fint-frail*,  tenths,  ^  ik^nbk  to  Ike 


and  queen  Anne's  bouD^,  tre  OODfloli'     ^  the  fund.     Bammr^i  M.  1838. 

dated  and  regulated.  43^  ^  997^ 

*  Report  of  Select  Committee,  1837. 
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frequently  to  interpose ;  antl,  particularly,  after  king  William 
TIJ.  liad  greatly  impoverished  the  crown,  an  act  passed,^ 
whereby  all  future  grants  or  leases  from  the  crown  for  any 
longer  term  than  thirty-one  years  or  three  lives  are  declared 
to  be  void ;  except  with  regard  to  houses,  which  may  be 
granted  for  fifty  yearsi  and  building  leases,  whioh  may  be 
granted  for  ninety-nine  years.* 

And  by  the  elatute  26  Geo.  Ill*  e.  87»  eomoilsslonefs  are 
appointed  fof  examining  and  inquiring  into  the  state,  pro* 
doee  and  expenditore  of  the  vents  of  the  lands,  and  fines  for 
leasee  of  the  same,  and  into  the  state  and  Take  of  all  the 
lordships,  forests,  demesne  and  other  lands,  derelict  and 
waste  lands  within  the  survey  of  his  majesty's  exchequer, 
and  appertaining  to  the  crown  of  Great  Britain  in  England 
and  Wales,  and  into  all  subsisting  leases.  This  statute  has 
been  amended  by  several  other  statutes,  4'8  Geo.  III.  c.  73; 
50  Geo.  III.  c.  50;  1  and  2  Geo.  IV.  c.  52,  and  1  and  2 
Vict.  cc.  92y  93,  and  101,  and  the  effect  of  these  statutes  is  to 
place  the  whole  of  the  crown  lands  under  the  management  of 
the  commissioners  of  woods  and  forests.  The  inoome  of  the 
crown  lands  amounted  to  170,000li  for  the  year  ending 
January  the  5th,  1889* 

VI.  Hither  might  have  been  referred  the  advantages  [  ] 
which  used  to  arise  to  the  king  from  the  profits  of  his  mill-  iiiSSS^ 
tary  tenures,  to  which  most  lands  in  the  kingdom  were  enb- 
ject,  till  the  statute  1^  Car.  Ih  c  24e,  which  in  great 
measure  abolished  them  all.    Hither  also  might  have  been  purvcy«nc« 
referred  the  profitable  prerogative  of  purveyance  and  pre-  JS^on, 
emption :  which  was  a  right  enjoyed  by  the  crown  of  buying 
up  provisions  and  other  necessaries,  by  the  intervention  of 
the  king's  purveyors,  for  the  use  of  his  royal  household,  at 
an  appraised  valuation,  in  preference  to  all  others,  and  even  J^^SlS' 
without  consent  of  the  owner :  and  also  of  forcibly  im- 
pressing  the  carriages  and  horses  of  the  subject,  to  do  the 
king's  business  on  the  public  roads,  in  the  conveyance  of 
timber,  baggage,  and  the  like,  however  inconvenient  to  the 
proprietor,  upon  paying  him  a  settled  price.    A  prerogative, 
whioh  prevailed  pretty  generally  throughout  Europe,  during  [  ] 
the  Bcareity  of  gold  and  silver,  and  the  high  valuation  of 
money  consequential  thereupon.   In  those  early  times  the 

*  1  Attn.  It  1,  e.  7.  >  340ti».III.e.75.  480m.  IILc,  7S. 
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's  howehold  (as  well  as  thoie  of  inftrior  lords)  wane 
supporled  by  specific  renders  of  oom^  and  other  vietoaky 
ftom  the  tenants  of  the  respectire  demesnes;  and  there  was 
also  a  continual  market  kept  at  the  palace  gate  to  {umisk 
viands  for  the  royal  use."   And  this  answered  all  purposes, 
in  those  ages  of  simplicity,  so  long  as  the  king's  court  con- 
tinued in  a  certain  place.    But  when  it  removed  from  'one 
part  of  the  kingdom  to  another  (as  was  formerly  very  fre- 
quently done)  it  was  found  necessary  to  send  purveyors 
beforehand  to  get  together  a  suHicient  quantity  of  provisions 
and  other  necessaries  for  the  household:  and,  lest  the  un- 
usual demand  should  raise  them  to  an  exorbitant  priee»  the 
powers  before  mentioned  were  Tested  in  these  purveynesr 
who  in  process  of  tune  very  greatly  abused  their  auihodityt> 
and  became  a  great  oppression  to  the  subject,  though  of  little 
advantage  to  ihe  crown ;  ready  money  in  open  market  (when 
the  rojful  rendence  was  more  permanent,  and  specie  began 
to  be  plenty)  being  found  upon  experience  to  be  the  best 
proveditor  of  any.    Wherefore  by  degrees  the  powers  of 
purveyance  have  declined,  in  foreign  countries  as  well  as  our 
own :  and  particularly  were  abolished  in  Sweden  by  Gusta- 
VU8  Adolphus,  towards  the  beginning  of  the  last  century.^ 
And,  with  us  in  England,  having  fallen  into  disuse  during 
the  suspension  of  monarchy,  kiug  Charles  the  seoond  at  his 
^^d¥7    restoration  consented,  by  Uie  same  statute,  to  resign  entirely 
h^dftarr  ^^'"^  bnnches  of  his  revenue  and  power :  and  the  pariiaBieBt^ 
'"""^ix  to      P""*  ^  recompense,  settled  on  him,  his  hdrs  sad  suo» 
'      oessors  for  ever,  the  hereditary  excise  of  fifteen  pence  pft. 
barrel  on  all  beer  and  ale  sold  in  the  kingdom,  and  it  pro- 
portionable sum  for  certain  other  liquors.    So  that  this 
hereditary  excise,  the  nature  of  which  shall  be  farther  ex- 
plained in  the  subsequent  part  of  this  chapter,  now  forms  the 
sixth  branch  of  his  majesty's  ordinary  revenue. 
[  289  ]      VII.  A  seventh  branch  might  also  be  computed  to  have 
vn^ine    arisen  from  wine  licenses ;  or  the  rents  payable  to  the 
crown  by  such  persons  as  are  licensed  to  sell  wine  by  retail 
throughout  England,  except  in  a  few  privileged  places. 
These  were  first  settled  on  the  crown  by  the  statute 
12  Car.  II.  c.  ft5,  and,  together  with  the  hereditary  excise, 
*  4  lut  sra.  «  Mod.  Ud.  Hml  Mini.  mo. 
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made  up  the  equiralent  in  Talue  for  the  lots  sustained  by 

the  prerogative  in  the  abolition  of  the  military  tenures,  and 

the  r^t  of  pre-emption  and  purveyance :  but  this  revenue  abolished  by 

vras  abolished  by  the  statute  SO  Geo.  II.  c  19t  and  an  an-  ^jo^^n. 

nual  sum  of  upwards  of  7000/.  per  anmm,  issuing  out  of  7Mof.per 

the  new  stamp  duties  imposed  on  wine  licenses,  was  settled 

on  the  crown  in  its  stead. 

VIII.  An  eifrhth  branch  of  the  king's  ordinary  revenue  vni.  Pro«» 

.      .  °  arising  fron 

is  usually  reckoned  to  consist  in  the  profits  arising  from  his  forwte. 
forests.  Forests  are  waste  grounds  belonging  to  the  kiiig» 
replenished  with  all  manner  of  beasts  of  chase  or  venary; 
which  are  under  the  king's  protection,  for  the  sake  of  his 
royal  recreation  and  delight :  and,  to  tiiat  end,  and  for  pre- 
servation of  the  king's  game,  there  are  particular  laws,  pri« 
vil^ges,  courts,  and  officers  belonging  to  the  king's  fiirests. 
The  profits  arising  to  the  king  from  hene^  consists  prin- 
cipally in  amercements  or  fines  levied  for  oflfenoes  against 
the  forest-laws.  But  as  few,  if  any,  courts  of  this  kind  for 
levying  amercements'^  have  been  held  since  1632,  8 Car.  I. 
and  as,  from  the  accounts  given  of  the  proceedings  in  that 
court  by  our  histories  and  law  books,*  no  body  would  now 
wish  to  see  them  again  revived,  it  is  needless  to  pursue  this 
inquiry  any  farther. 

IX.  The  profits  arising  from  the  king's  ordinary  courts  ix.  The  pro. 
of  justice  make  a  ninth  branch  of  his  revenue.    And  these  froi^c"^ 
oenslst  not  only  in  fines  imposed  upon  cinders,  forfeitures 

of  recognisances,  and  amercements  levied  upon  defimlters ;  [  fBQO  ] 
bat  also  in  certain  fees  due  to  the  crown  in  a  variety  of  legal 
matters,  as,  for  setting  die  great  seal  to  charters,  original 
writs,  and  other  forensic  proceedings,  and  formerly,  for 
permitting  fines  to  be  levied  of  lands  in  order  to  bar  entails, 
or  otherwise  to  insure  their  title,  but  fines  as  a  mode  of 
assurance  are  now  abolished.^   As  none  of  these  can  be 

*  Rog^r  Norths  in  hb  life  of  loxd  slat.  3&  4  Wm.  IV.  c.  99,  s.  39,  ta 
kBeptx  North,  (43,  44.)  mentions  an  aeeonnt  of  fines,  penalties,  recogni* 
eyre,  or  iter,  to  have  been  held  south  zances,  and  deodands,  ia  to  be  trans- 
of  Trent  soon  after  the  Restoration ;  mitted  to  the  treasury  and  to  the  com- 
bttt  I  have  met  witti  no  report  of  its  misiiioaers  of  audit,  and  other  pro- 
proceedings,  yimm  are  made  fiat  tkeir  more  speedy 

*  I  Jones.        298.  return  and  recovery, 
y  3  &  4'  Wm.  IV.  c.  74.  By  the 
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done  without  the  Immediate  inlemiitioii  of  liie  king,  by 
himself  or  his  officers,  the  law  allows  him  certain  perqui- 
sites and  profits,  as  a  recompence  for  the  trouble  he  under- 
takes for  the  public.  These,  in  process  of  time,  have  been 
almost  all  granted  out  to  private  persons,  or  else  appro^ 
priated  to  certain  particular  uses ;  so  that,  though  our  law 
proceedings  are  still  in  some  dc^ee  loaded  with  their  pay- 
ment, very  little  of  them  ia  now  or  has  been  recently  re* 
turned  into  the  king's  exchequer ;  for  a  part  of  whose  royal 
maintenance  they  were  originally  intended.  All  fntuie 
grants  of  them,  however,  by  the  statute  1  Ann.  at  c  7, 
are  to  endure  for  no  longer  time  than  the  prince's  life  who 
grants  them,  and  it  has  been  the  good  policy  of  the  legisla- 
ture of  late  years  to  abolish  all  unnecessary  fees  payable  in 
courts  of  justice,  and  in  all  judicial  proceedings.' 

X.  A  tenth  branch  of  the  king's  ordinary  revenue,  said 
to  be  grounded  on  the  consideration  of  his  guarding  and 
protecting  the  seas  from  pirates  and  robbers,  is  tlie  right  to 
roifol Jishf  which  are  whale  and  sturgeon :  and  these,  when 
either  thrown  ashore,  or  caught  near  the  coasts,  are  the 
property  of  the  king,  on  account^  of  tlieir  anperior  exod- 
lence.  Indeed  our  ancestors  aeem  to  have  entertained  a 
very  high  notion  of  the  importance  of  this  right  i  it  bmng 
the  pcerogaUve  of  the  kings  of  Denmark  and  the:  dttke8  of 
Normandy;^  and  from  one  of  these  U  was  probably  de> 
rived  to  our  princes.  It  Is  expressly  churned  and  allowed 
in  the  statute  de  prcerogativa  regis  :  <^  and  the  most  ancient 
treatises  of  law  now  extant  make  mention  of  it ;  ^  though 
they  seem  to  have  made  a  distinction  between  whale  and 
sturgeon,  as  was  incidentally  observed  in  a  former  chap- 
ter.« 


*  Various  sinecure  offices  con- 
nected with  our  courts  of  justice  have 
b««n  aboliahed  by  several  recent  «ta- 
tnlM.  See  11  Om.  IV.,  «oA  1 V.  IV. 
c66.  a&3WJV.e.Ul.  8&4 
W.IV.e.94.  4&5  W.IV.cU; 
and  more  especially  the  statute  1  Vict, 
c.  30.  The  unnecessary  expenses  of 
the  suitor  have  thus  heea  much  and 
very  properly  dimmished. 


*  Plowd.  315. 

Stiernh.  de  jure  Sutonum,  L  2. 
c.  8.    Gr,  Coustum.  cap,  17. 

*  17Edw.II.«.U.  . 

*  Bnaoa^UB,^  8.  Mloii,cl7. 
VklHuLl.9.4&  ts46,  ir«iMf«iuL 
Seteek\  H»%i  Edw.  I.  37.  preBxed  to 
Maynard's  year  book  of  Edward  II. 

'  Ch.  4.  page  m 


Digitized  by  Google 


C&  viii.}       or  THE  king's  ebvbnub.  303 

XL  Another  maritime  revenue,  and  founded  partly  upott  [  ] 
the  same  reason,  is  that  of  shipwrecks :  which  are  also  xi.  ship, 
deekfsd  to  be  the  king's  property  by  the  same  pferqgstife 
statute  17  £dw«  11.  e.  2,  and  were  so,  long  before*  at  the 
common  law.  It  is  worthy  observation^  bow  greatly  the 
law  of  wreaks  has  been  altered,  and  the  rigour  of  it  gradu- 
ally softened  in  &TOQr  of  the  distressed  proprietors.  Wreck* 
by  the  ancient  common  law,  was  where  any  ship  was  lost 
at  sea,  and  the  goods  or  cargo  were  thrown  upon  the  land ; 
in  which  case  these  goods,  so  wrecked,  were  adjudged  to 
belong  to  the  king:  for  it  was  held,  that,  by  the  loss  of 
the  ship,  all  property  was  gone  out  of  the  original  owner.' 
But  this  was  undoubtedly  adding  sorrow  to  sorrow,  and 
was  consonant  neither  to  reason  nor  humanity.  Wherefore 
it  was  first  ordained  by  king  Henry  I.,  that  if  any  person 
escaped  alive  out  of  tlie  ship  it  should  be  no  wreck  ;K  and 
afterwards  king  Henry  II.,  by  his  charter,^  declared,  that 
if  on  the  coasts  of  either  England,  Poictou,  OJeron,  or 
Gaseony,  any  ship  should  be  distressed,  and  either  man  or 
beast  should  escape  or  be  found  therein  alive,  the  goods 
should  remam  to  the  owners,  if  they  claimed  them  widiin 
three  months;  but  otherwise  should  be  esteemed  a  wredc, 
and  should  belong  to  the  king,  or  other  lord  of  the  fran- 
chise. This  was  again  confirmed  with  improvements  by 
king  Richard  the  first;  who,  in  the  second  year  of  his 
reign,*  not  only  established  these  concebaions,  by  ordaining 
tliat  the  owner,  if  he  was  shipwrecked  and  escaped,  '*  ornnes 
res  suas  liberas  et  quietas  haberet"  but  also,  that,  if  he 
perished,  his  children,  or  in  default  of  them  his  brethren 
and  sisters,  should  retain  the  property ;  and,  in  default  of 
brother  or  sister,  then  the  goods  should  remain  to  the  king.J 
And  the  law,  as  laid  down  by  Bracton  in  the  reign  of 
Henry  III.,  seems  still  to  have  improved  in  its  equity.  For 

'  Dr.  &  St.  d.  3.  c.  dl.  prince's  treuury  or  Jitctu,  restrained 

<  Spdm.GNi.«fNidWiikn8,806.      Hby  as  «dkt(CMi,  U.S.  l.>aiidor. 


*  36  Unjt  A,  D.  1174*  I  Rym.  darad  ih«m  to  nmm  to thacnrmn; 

Feed.  36.  adding  this  humane  Wpoatalatioa, 

'  Rog.  Iloved.  in  liic.  I.  "  Quod  eiiim jus  habft  fiscu$  in  nliena 

^  In  like  raanuer  Conslantine  tlic  "  caUuuitttte,  ui  He  re  lam  luctuoia 

gieat,  finding  Uialby  the  unperial  law  "  comptHdium  tecteturl** 

tile  fmnvaofwndct  waa  gifan  to  tha 
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[  292  ]  then,  if  not  only  a  dog,  (for  instance)  escaped,  by  which  the 
owner  might  be  discovered,  but  if  any  certain  mark  were 
set  on  the  goods  by  which  they  might  be  known  again,  it 
was  held  to  be  no  wrecks   And  this  is  certainly  most 
agreeable  to  reason  s  the  rational  claim  of  the  kmg  being 
only  founded  upon  this,  that  the  true  owner  cannot  be 
ascertained.   Afterwards,  in  (he  statute  of  Westminster  the 
first,^  the  time  of  Kraitation  of  claims»  given  hj  the  charter 
of  Henry  II.,  is  extended  to  a  year  and  a  day^  aococding  to. 
the  ussge  of  Normandy and  it  enacts,  that  if  a  mta^  a* 
dog,  or  a  cat,  escape  alive,  the  vessel  shall  not  be  adjudged, 
a  wreck.    These  animals,  as  in  Bracion,  are  only  put  for 
examples     for  it  is  now  heki,^  that  not  only  if  any  live 
thing  escape,  but  if  proof  can  be  made  of  the  property  of 
any  of  the  goods  or  lading  which  come  to  shore,  they  shall 
not  be  forfeited  as  wreck.    The  statute  further  ordains, 
that  the  sheriii'of  the  county  shall  be  bound  to  keep  the* 
goods  a  year  and  a  day,  (as  in  France  for  one  year,  agree*, 
ably  to  the  maritime  laws  of  Oleron,?  and  in  Holland  for  a. 
year  and  a  half)  that  if  any  man  can  prove  a  properly  in 
them,  either  in  his  own  right  or  by  right  of  r^resentatian»4. 
tliey  shall  be  restored  to  him  without  delays  but»  if  no  audi 
property  be  proved  within  that  time«  they  then  shall  be  ll^e 
king's.    If  the  goods  are  of  a  perishable  nature,  the  sheriflF 
may  sell  them,  and  the  money  shall  be  liable  in  their  stead.' 
This  revenue  of  wrecks  is  frequently  granted  out  to  lords  of 
manors,  as  a  royal  franchise ;  and  if  any  one  be  thus  entitled 
to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
thereon,  the  king  may  claim  them  at  any  time,  even  after  the 
year  and  day.^ 

whatu*  ^  observed,  that,  in  order  to  constitute  a  legal  * 

tegaimwk.  fgffgck,  the  goods  must  come  to  land.   If  they  continue  at 
sea,  the  law  distinguishes  them  by  the  barbarous  and  un* 
[  2D3  ]         appellations  of  jeUamfJhtmm,  and  %<m.  letsim  is 

*  Brnct.  L  3.«.8.  Gu.nLB.IL 

i3Edw.  I.C.4.  '5.28, 

"  Gr.  CoHStom.c.  17.  2  Inst.  168. 

"  Flci.  /.  1.  «.  44.   a  last.  167. .  '  JMowd.  16b. 

6  Rep.  107.  '2  IdsU  !(>».  liro.  Abr,  lit.  Wrecks 
HamilluH  v.  Duties,   Trin.  11 
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nhM  goods  are  cast  iuto  the  sea,  and  there  sink  abd  remain  ^[ 
under  water ;  flotsam  k  where  they  continue  swimming  on 
the  tvrftiee  of  the  waves :  ligan  is  where  they  are  sunk  in 

the  sea,  but  tied  to  a  cork  or  buoy,  in  order  to  be  found 
again.^  These  are  also  the  king's  if  no  owner  appears  to 
claim  them  ;  but,  if  any  owner  appears,  he  is  entitled  to  re- 
cover the  possession.  For  even  if  they  be  cast  overboard, 
without  any  mark  or  buoy,  in  order  to  lighten  the  ship,  the 
owner  is  not  by  this  act  of  necessity  construed  to  haYe  re- 
nounced his  property  :  ^  much  less  can  things  ligan  be  sup- 
posed U>  be  abandoned^  since  the  owner  has  done  all  in  his 
power  to.  assert  and  retain  his  property.  These  three  are 
therefore  accounted  so  far  a  ^sttnct  thing  from  the  former^ 
that  by  the  king  s  grant  to  a  man  of  wrecks,  things  jetsam, 
flotsam,  and  ligan  will  not  pass.^ 

Wrecks,  in  their  legal  acceptation,  are  at  present  not  very  Jjjfjj^ 
frequent :  for,  if  any  goods  come  to  land,  it  rarely  happens,  ^^^^ 


since  the  improvement  of  commerce,  navigtition,  and  corres- 
pondence, that  the  owner  is  not  able  to  assert  his  property 
within  the  year  and  day  limited  by  law.  And  in  order  to 
preserve  tins  property  entire  for  him,  and  if  possible  to  pre- 
vent wrecks  at  all,  our  laws  have  made  many  very  humane 
regulations  ;  in  a  spirit  quite  opposite  to  those  savage  laws, 
which  formerly  prevailed  in  all  the  northern  regions  of 
Europe,  and  a  few  years  ago  were  still  said  to  subsist  on  the 
coasts  of  the  Baltic  sea,  permitdng  the  inhabitants  to  seise 
an  whatever  they  could  get  as  lawful  prize :  or,  as  an  author 
of  their  own  expresses  it,  *'in  naufragonm  miteria  ei  eala- 
**  mitate  tanquam  vultures  ad  pra'dmn  currare.''^''  For  by 
the  statute  27  Edw.  III.  c.  13,  if  any  ship  be  lost  on  the 
shore,  and  tlie  goods  come  to  land  (which  cannot,  says  the 
statute,  be  called  wreck)  they  shall  be  presently  delivered 
to  the  merchants,  paying  only  a  reasonable  reward  to  those 
that  saved  and  preserved  them,  which  is  entitled  salvage.  [  '^•^^  1 
Also  by  the  common  law,  if  any  persons  (other  than  the 
sheriff)  take  any  goods  so  cast  on  shore,  which  are  not  legal 

*  f)  Rep.  106.  ta$  non  eotinimn  ^iei^qu9dquiihahert 

*  Qim- einm  res  in  tempestate,  Umn-      notit.    /ns/.  2.  1 .  48. 
nuvi$  causa,  ejiciuntur,  ha  domx-         *  5  Rep  108. 

Mrum  jiermanenU    Qnia  palom  ut,       *  Sticrnh.  itjMn  Suwt»  1. 3.  e.  & 
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wreckt  the  owners  might  have  a  cmmniMion  to  inqoire  and 
find  them  ont,  and  compel  them  to  make  leatttiition.*  And 

Statatefl  for  by  statute  12  Ann.  st.  2,  c.  18,  confirmed  by  4  Geo.  I. 

o(  the  ship,  c.  12,  in  order  to  assist  the  distressed,  and  prevent  the  scan- 
dalous illegal  practices  on  some  of  our  sea-coasts,  (too 
similar  to  those  on  the  Baltic)  it  is  enacted,  that  all  head- 
officers  and  others  of  towns  near  the  sea  shall,  upon  appli- 
cation made  to  them,  summon  as  many  hands  us  are  neces- 
sary, and  send  them  to  the  relief  of  any  ship  in  distress,  on 
forfeiture  of  100/.,  and,  in  case  of  aaatstance  given,  salvage 
shall  be  paid  by  the  owners,  to  be  assessed  by  three  neigh- 
bouring justices.  All  persons  that  secrete  any  goods  shall 
forfeit  their  treble  value :  and  if  they  wilfiiUy  ide  any  set 
whereby  the  ship  Is  lost  or  destroyed,  by  making  holes 
in  her,  stealing  her  pumps,  or  otherwise,  they  are  stiH 
guilty  of  a  capital  fekmyJ  Lastly,  by  the  statute  1  Viet 
c.  89,  8.  5,  the  exhibiting  any  felse  lights  or  signal  with 
intent  to  bring  any  vessel  into  danger,  is  also  one  of  the 
few  remaining  capital  felonies ; «  and  the  forcibly  preventing 
any  person  saving  his  life  from  any  vessel  in  distress, 
wrecked,  stranded,  or  cast  on  shore,  is  punishable  by  the 
same  statute,  ss.  7  &  12,  with  transportation  for  life;  the 
plundering  or  stealing  any  part  of  any  shi])  or  vessel  which 
shall  be  in  distress,  or  wrecked,  or  stranded,  or  cast  on 
shore,  or  any  goods,  merchandize,  or  articles  of  any  kind, 
belonging  to  such  ship  or  vessel,  and  also  the  malicious  de- 
stmetloii  of  any  part  of  any  ship  in  distress  or  wrecked,  or 
any  goods,  merchandize,  or  articles  thereof,  these  latter 
offences  are  punishable  by  ss.  7, 8  &  10,  with  transportation 
for  any  term  not  exceeding  fifteen  years ;  in  like  manner  as 
the  destr(^flng  of  trees,  steeples,  or  other  stated  seamsiks, 
is  punished  by  the  statute  8  Elis.  e*  IS,  with  a  forfeiture  of 
lOlNL,  or  otttlawiy.  Moreover,  by  the  statutes  of  George  II. 
and  her  present  majesty,  many  other  salutary  regulations  are 
made,  for  the  more  eflfectually  preserving  ships  of  any  nation 
in  distress.* 

*  F.N.B.  112.  Mot  sbipwiMkMl,  «r  pMvenl  iMu 

y  1  Vict  c.  89.  s.  5.  nving  tiie  ihip,  it  eufkalL  And  to 

*  See  ante,  p.  128.  n.  k.  steal  even  a  plank  from  a  vessel  in  di*. 

*  By  Uie  civU  law,  to  destroy  per-     trew,  or  wracked,  tnakc»  the  ptrtjr 
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XII.  A  twelfth  branch  of  the  royal  revenue,  the  right  to  [  295  ] 
mines,  has  its  original  from  the  king's  prerogative  of  coinage,  '^'J 

in  order  to  supply  him  with  materials :  and  therefore  those  minw. 
mines,  which  are  properly  royal,  and  to  v/hich  the  king  is 
entitled  when  found,  are  only  those  of  silver  and  gold.** 
By  the  old  eomiBOii  kw,  if  gold  or  ulTer  be  found  in  mines 
of  ban  metal,  according  to  the  opinion  of  some  the  whole 
was  a  royal  mine,  and  belonged  to  the  king ;  though  othen 
Md  that  it  only  did  ao»  if  the  quantity  of  gold  or  silver  wai 
of  greater  value  than  the  quantity  of  base  melah*  But  now 
by  the  statutes  1  W.  &  M.  st.  h  o.  S0»  and  5  W.  &  M, 
tt.  6^  this  diflforenoe  is  made  irowaterial ;  it  being  enadsdf 
that  no  mines  of  copper,  tin,  iron,  or  lead,  shall  be  looked 
upon  as  royal  mines,  notwithstanding  gold  or  silver  may  be 
extracted  from  them  in  any  quantities  :  but  that  the  king,  or 
persons  claiming  royal  mines  under  his  authority,  may  have 
the  ore,  (other  than  tin>ore  in  the  counties  of  Devon  and 
CornwalH)  paying  for  the  same  a  price  stated  in  the  act 
This  was  an  extremely  reasonable  law :  for  now  private 
owners  are  not  disconraged  from  woiking  mines,  through  a 
itar  that  they  may  be  claimed  as  royal  ones ;  neither  does 
*llie  king  depart  from  the  just  rights  of  his  revenue,  since  he 
may  have  all  the  precious. metal  contained  in  the  ore,  paying 
no  more  fbr  it  than  the  value  of  the  base  metal  winch  it  is 
supposed  to  be ;  to  which  base  metal  the  land-owner  is  by 
reason  and  law  entitled. 

XIII.  To  the  same  original  may  in  part  be  referred  the  j^iJltiSw! 
revenue  of  treasure-trove  (derived  from  the  French  word, 
trourer,  to  find)  called  in  Latin  thesaurus  inventust  which  is 
where  any  money  or  coin,  gold,  silver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 

.  thereof  being  unknown  ;  in  which  case  the  treasure  belongs 
to  the  king :  but  if  he  that  hid  it  be  known,  or  aiWwards 

liable  to  answer  for  the  whole  ship  and  antiqu.  146.  715.) 

cargo.    {FJ.  47.  9.  3.)    The  laws  b  2  Inst.  .077. 

also  of  the  WUigoths,  and  the  most  *"  Plowd.  336. 

etrly  Neapolitan  constituUons,  pu-  i  The  duUes  payable  on  the  coinage 

nlihed  with  tlie  utmost  aeverity  all  of  tb  in  tike  coonties  of  Cornwall  and 

tboM  who  mgleoted  to  aaiit  any  ahip  Devon  havo  recently  boon  aboliibod. 

in  dirtrcM.  or  plundered  any  goods  I  |c  2  Tiet.  0. 19D. 
etotonibofo.  (Lindenbtog.  C«t,  LL. 
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jibund  out,  the  owner  and  not  the  king  is  entitled  to  it* 
Also  if  it  be  found  in  the  sea,  or  upon  the  earth,  It  dodi  not 
[  919$  ]  belong  to  the  king,  but  the  finder,  if  no  owner  appears.'  So 

that  it  seems  it  is  the  hiding ^  and  not  the  abandoning  of  it, 
that  gives  the  king  a  property  :  Bracton?  defining  it,  in  the 
words  of  the  civilians,  to  be  "  veftis  depositio  pecunuF,** 
This  difference  clearly  arises  from  the  different  intentions, 
which  the  law  implies  in  the  owner.  A  man  that  hides  his 
treasure  in  a  secret  place,  evidently  does  not  mean  to  relin- 
quish his  property ;  but  reserves  a  right  of  claiming  it  again 
when  he  sees  occasion :  and,  if  he  dies  and  the  secret  also 
dies  with  him,  the  law  gives  it  the  king,  in  part  of  his  royal 
revenue.  But  a  man  that  scatters  his  treasure  into  the  sea, 
or  upon  the  public  surface  of  the  earth,  is  construed  to  have 
absolutely  abandoned  his  property,  and  returned  it  into  the 
common  stock,  without  any  intention  of  reclaiming  it :  and 
therefore  it  belongs,  as  in  a  state  of  nature,  to  the  first  occu- 
pant, or  finder;  unless  the  owner  appear  and  assert  his 
right,  which  then  proves  that  the  loss  was  by  accident,  and 
not  with  an  intent  to  renounce  his  property. 

Formerly  all  treasure-trove  belonged  to  the  finder;^  as 
was  also  the  rule  of  the  civil  law.*  Afterwards  it  was  judged 
expedient  for  the  purposes  of  the  state,  and  particularly  for 
the  coinage,  to  allow  part  of  what  was  so  found  to  the  king; 
which  part  was  assigned  to  be  all  hidden  treasure ;  such  as 
is  casually  lost  and  unclaimed,  and  also  such  as  is  designedly 
abandoned,  still  remaining  the  right  of  the  fortunate  finder. 
And  that  the  prince  shall  be  entitled  to  this  hidden  treasure 
is  now  grown  to  be,  according  to  Grotiusp  commune, 
"  et  quasi  geniium  :  "  for  it  is  not  only  observed,  he  adds, 
in  England,  but  in  Germany,  France,  Spain,  and  Denmark. 
The  finding  of  deposited  treasure  was  much  more  frequent, 
and  the  treasures  themselves  more  considerable,  in  the  in* 
fancy  of  our  constitution  than  at  present  When  the 
Romans,  and  other  Inhabitants  of  the  respective  countries 
which  composed  their  empire,  were  driven  out  by  the 

*  3  Iiiiit.  182.   Dalt.  of  Sbeiifl«,  »  Bracton.  L  8.  e.  8.  Slmt.  133. 

c.  16.  •  Ff.  41.  1.  31. 

f  Briti.  c.  17.  Fmch.  L,  177.  )  dejur,  b.Sf  p,  I,  2.  c.  8.  7. 
>  1. 3.  c.  3.  §.  4. 
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northern  nations,  they  concealed  their  money  under-ground : 
with  a  view  of  resorting  to  it  again  when  the  heat  of  the  ir-  [  £97  ] 
ntptioii  should  be  overi  and  the  invaders  driven  back  to 
their  deserts.  But,  as  this  never  happened^  the  treasures 
were  never  daimed;  and  on  the  death  of  the  owners  the 
secret  also  died  along  with  them.  The  conquering  generals, 
being  aware  of  the  value  of  these  hidden  mines,  made  it 
highly  penal  to  secrete  them  from  the  public  service.  In 
^  England  therefore,  as  among  the  feudists,''  the  punishment 
of  such  as  concealed  from  the  king  the  finding  of  hidden 
treasure  was  formerly  no  less  than  death ;  but  now  it  is 
only  fine  and  imprisonment.^ 

XIV.  WaifSi  bona  waviafOf  are  goods  stolen,  and  waived  xiv.  wtin. 
or  thrown  away  by  the  thief  in  his  flight,  for  fear  of  being 
iqqprebended.   These  are  given  to  the  king  by  the  law^  as  a 
punishment  upon  the  owner,  for  not  himself  pursuing  the 
febn,and  taking  away  his  goods  from  him.''  And  therefore 

if  the  party  robbed  do  his  diligence  unmediately  to  follow 
and  apprehend  the  thief,  (which  is  called  making  fresh  iuii) 
or  do  convict  him  afterwards,  or  procure  evidence  to  convict 
him,  he  shall  have  his  goods  again."*  Waived  goods  do  also 
not  belong  to  the  king,  till  seized  by  somebody  for  bis  use  ; 
for  if  the  party  robbed  can  seize  them  first,  though  at  the 
distance  of  twenty  years,  the  king  shall  never  have  them.** 
If  the  goods  are  bid  by  the  thief,  or  left  any  where  by  him, 
so  that  he  had  them  not  about  him,  when  he  fled, and  tliere- 
fore  did  not  throw  them  away  in  his  flight;  these  also  are 
not  bona  waviata,  but  the  owner  may  have  them  again  when 
he  pleases.P  The  goods  of  a  foreign  merchant,  though  stolen 
and  thrown  away  in  flight,  shall  never  be  waifs :  4  the  reason 
whereof  may  be,  not  only  for  the  encouragement  of  tradei 
but  also  because  there  is  no  wilful  de&ult  in  the  foreign 
merchant's  not  pursuing  the  thief;  he  being  generally  a 
stranger  to  our  laws,  our  usages,  and  our  language. 

XV.  Estrays  are  such  valuable  animals  as  are  found  xv.Kitraj*. 
wandering  in  any  manor  or  lordship,  and  no  man  knoweth 

*  Glanv.  /.  1.  e.2.  Crag.  1. 16. 40.  ibid. 

*  3  Inat.  133.  *  5  Hep.  109. 

*"  Cro«  Elii.  604.  *  fitsh.  Abr,  tiu  Eitray.  1.  3 

■  Finch.    212.  Balilr.  19. 
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[  ]  the  owner  of  then ;  in  which  case  the  law  gires  them  to  the 
king  as  the  general  owner  and  lord  paranuMint  of  the  aoil,  in 
recompense  for  the  damage  which  they  may  have  done 
therein :  and  they  now  most  commonly  belong  to  the  lord  of 
the  manor,  by  special  grant  ftom  the  crown.  But,  in  ordep 
to  vest  an  absolute  property  m  the  king,  or  bis  grantees,  tfaey 
must  be  proclaimed  in  the  church  and  two  market  towns  next 
adjoining  to  the  place  where  they  are  found:  and  then,  if  no 
man  claims  them,  after  proclamation  and  a  year  and  a  day 
passed,  they  belong  to  the  king  or  his  substitute  without 
reileniplion ; even  though  the  owner  were  a  minor,  or 
under  any  other  legal  incapacity.*  A  provision  similar  to 
which  obtained  in  the  old  Gothic  constitution,  with  regard 
to  all  things  that  were  i'ound,  which  were  to  be  thrice  pro- 
claimed ;  primum  coram  cmnitibus  et  vialoribus  vhviis,  deinde 
in  proxima  viUa  vel  pago,  poitremo  coram  ecclesia  vel 
judic'w ;  and  the  space  of  a  year  was  allowed  for  the  owner 
to  i^claim  his  property.^  If  the  owner  claims  them  within 
the  year  and  day,  he  must  pay  the  charges  of  finding,  keep- 
ing, and  proclaiming  them.^  The  king  or  lord  has  no  pro- 
perty till  the  year  and  day  passed :  for  if  a  lord  keepeth 
an  estray  three  quarters  of  a  year,  and  witbm  the  year  it 
strayeth  agun,  and  another  lord  getteth  it,  the  fint  lord 
cannot  take  it  agdn.^  Any  beasts  may  be  estrays,  that  are 
by  nature  tame  or  reclaimable,  and  in  which  there  is  a 
valuable  property,  as  sheep,  oxen,  swine,  and  horses,  which 
we  in  general  call  cattle;  and  so  Fleta''  defines  them,  pecux 
vagens,  quod  nullus  petHy  sequitur  vel  advocat.  For  animals 
upon  which  the  law  sets  no  value,  as  a  dog  or  cat,  and  ani- 
mals fercE  naturae,  as  a  bear  or  wolf,  cannot  be  considered  as 
estrays.  So  swans  may  be  estrays,  but  not  any  other  fowl  ;* 
whence  they  are  said  to  be  royal  fowl.  The  reason  of  which 
distinction  seems  to  be,  that,  cattle  and  swans  being  of  a 
reclaimed  nature,  the  owner^  property  in  them  is  not  lost 
merely  by  their  temporary  escape ;  and  they  also,  from  their 
intrinsio  value,  are  a  sufficient  pledge  for  the  expenoe  of  the 

'  Mirr.  c.  3.  §.  19.  ■  Dalt.Sh.79. 

•  5   Rep.  108.    Bro.   Abr,  tit.  '  finch.  L.  177. 
E»trtty.    Cro.  £lix.  716.  ^  I.  I.  c.43. 

*  SUenih.  dtjur*  G«Aor.t,3,  c»6,  *  7  Rep.  17. 
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lord  of  the  fiaDchise  in  keeping  them  the  year  and  day.  For  [  299  ] 
he  that  takes  an  estray  is  boand,  so  long  as  he  keeps  it,  to 
find  it  in  provisions  and  preserve  it  from  damage ;  y  and  may 
not  use  it  by  way  of  labour,  but  is  liable  to  an  action  for  so 
doing.^  Yet  he  may  milk  a  cow,  or  the  like  ;  for  that  tends 
to  the  preservation,  and  is  for  the  benefit  of  the  animal.* 

Besides  the  particular  reasons  before  given  why  the  king 
should  iiave  the  seyeral  revenues  of  royal  fish,  shipwrecks^ 
treasuie-lroTe,  waifs,  and  estraysj  there  is  also  one  general 
ietaoii  whieh  holds  for  them  all ;  and  that  is,  because  they  sma  mam. 
me  botrnmeanOa,  or  goods  In  which  no  one  else  can  claim  a iSk^a^ 
pfoperty.  And  thcxefore  by  the  law  of  nature  they  beloiiged 
to  the  firat  occupant  or  finder ;  and  so  continued  under  the 
imperial  law.  But,  in  settling  the  modern  constitutions  of 
most  of  the  governments  in  Europe,  it  was  thought  proper 
(to  prevent  tliat  strife  and  contention,  which  the  mere  title 
of  occupancy  is  apt  to  create  and  continue,  and  to  provide 
for  the  support  of  public  authority  in  a  manner  the  least  bur- 
thensome  to  individuals)  that  these  rights  should  be  annexed 
to  the  supreme  power  by  the  positive  laws  of  the  state.  And 
so  it  came  to  pass  that,  as  Bracton  expresses  it,^  kae  qws 
nuUius  in  bonis  sunt,  et  oUmfuerunt  iuwntoris  de  jure  nor 
tunUhjam  ifjgieimtiitprincipu  dejwre  gmiiUmu 

XVL  The  next  branch  of  the  king's  ordinary  revenue  xvi.  Bona 
consists  in  forfeitures  of  lands  and  goods  for  ofieDoes ;  bona 
eof^Sseatey  as  they  axe  called  by  the  civilianst  because  tbey 
belonged  to  the  Jitew  or  imperial  treasury ;  or»  as  our  law- 
yers term  them,  forisfacta ;  that  is,  such  whereof  the  pro- 
perty is  gone  away  or  departed  from  the  owner.  The  true 
reason  and  only  substantial  ground  of  any  forfeiture  lor 
crimes  consist  in  this ;  that  all  j)roperty  is  derived  from 
society,  being  one  of  those  civil  rights  which  are  conferred 
upon  individuals^  in  exchange  for  that  degree  of  natural 
fieedom,  which  every  man  must  sacrifice  when  he  enters  into 
SOOal  communities.  If  therefore  a  memb(8r  of  any  national  [  300  ] 
coamninity  violates  the  fundamental  contract  of  his  associa^ 
tion,  by  transgressing  the  mnnidpal  law»  he  forfeits  his  right 
to  such  privileges  as  he  claims  by  that  contract;  and  the 

y  1  Roll.  Abr.  889.  ■  Cro.  Jac.  148.   Noy.  119. 

*Cro.Jtc.l47.  »<.l.e.l3. 
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■Ute  may  very  justly  resume  that  portion  of  property,  or  any 
part  of  ity  which  the  laws  have  before  assigned  him.  Hence, 
in  every  ofifence  of  an  atrocious  kind,  the  laws  of  Eogiand 
have  eicacted  a  total  confiacatioD  of  the  moveables  or  per- 
sonal estate ;  and  in  many  cases  a  perpetual,  in  others  only 
a  temporary,  loss  of  the  ofiender*s  immoveables  or  landed 
property :  and  have  vested  them  both  in  the  king,  who  iar  the 
person  supposed  to  be  oflfended^  being  the  one  visible  magis- 
trate in  whom  the  majesty  of  the  public  resides*  The  particu- 
lars of  these  forfeitures  it  is  not  necessary  to  consider.^  I 
therefore  only  mention  them  here,  for  the  sake  of  regularity, 
as  a  part  of  the  census  regaHs ;  and  shall  consider  one 
species  only,  which  arises  from  the  misfortune  rather  than 
the  crime  of  the  owner,  and  is  called  a  deodand. 
Deodnnd.  By  this  is  meant  whatever  personal  chattel  is  the  imme- 
MMithctow  diate  occasion  of  the  death  of  any  reasonable  creature  :  (or 
fdatingtoit.  is  now  the  usual  practice,  the  value  of  it)  which  is  for- 
feited to  the  king,  to  be  applied  to  pious  uses,  and  distributed 
in  alms  by  his  high  almoner;**  though  formerly  destined  to 
a  more  superstitious  purpose.  It  seems  to  have  been  origi- 
nally designed,  in  the  blind  days  of  popery,  as  an  expiation 
for  the  BOttls  of  such  as  were  snatched  away  by  sudden  death ; 
and  for  that  purpose  ought  properly  to  have  been  given  to 
holy  church :  *  in  the  same  manner  as  the  apparel  of  a 
stranger,  who  was  found  dead,  was  applied  to  purchase 
masses  ibr  the  good  of  his  soul.  And  this  may  account  §of 
that  rule  of  law,  that  no  deodand  is  due  where  an  mfimt 
under  the  age  of  discretion  is  killed  by  a  fall  from  a  cart,  or 
horse,  or  the  like,  not  being  in  motion  ;f  whereas,  if  an 
[  301  ]  person  falls  from  thence  and  is  killed,  the  thing  is  cer- 

tainly forfeited.  For  the  reason  given  by  sir  Matthew  Hale 
seems  to  be  very  inadequate,  viz.  because  an  infant  is  not 
able  to  take  care  of  himself:  for  why  should  the  owner  save 
his  forfeiture,  on  account  of  the  imbecility  of  the  child, 
which  ought  rather  to  have  made  him  more  cautious  to  pre- 
vent any  accident  or  mischief  t   The  true  ground  of  this  rule 

•  As  to  the  present  law  of  forfeiture     c.  25. 

of  real  estate,  see  Prine^tlu  qf  Real  *  Fitzh.  Abr.tit.  Endittmmut,  pL27 , 
I'roperly,  p.  165.  SUunf.  P.  C.  20.  21. 

*  I  Hal-  P-  C.  419.    Fl«ta.  l»  h        '9  Inst.  67.    1  Hal.  P.  C.  422. 


Digitized  by  Coogle 


« 


Cb.  yiii.]         of  the  king's  revenue.  313 

seems  rather  to  have  been,  that  the  child,  by  reason  of -it^ 
want  of  discretion,  was  presumed  incapable  of  actual  sin, 
and  therefore  needed  no  deodand  to  purchase  propitiatory 

masses :  but  every  adult,  who  died  in  actual  sin,  stood  in 
need  of  such  atonement,  according  to  the  humane  supersti- 
tion of  the  founders  of  the  English  law. 

Thus  stands  the  law  if  a  person  be  killed  by  a  fall  from 
a  thing  standing  still.  But  if  a  horse,  or  ox,  or  other  ani- 
mal, of  his  own  motion,  kill  as  well  an  infant  as  an  adult,  or 
if  a  cart  run  over  him,  they  shall  in  either  case  be  forfeited 
as  deodands  f  which  is  grounded  upon  this  additional  rea- 
son, that  such  misfortunes  are  in  part  owing  to  the  negK* 
gence  of  the  owner,  and  therefore  he  is  properly  punished  hy 
such  forfeiture.  A  like  punishment  is  in  like  cases  inflicted 
hy  the  Mosaical  law:^  if  an  ox  gore  a  man  that  he  die, 
"  the  ox  shall  be  stoned,  and  his  flesh  shall  not  be  eaten.** 
And  among  the  Athenians,*  whatever  was  the  cause  of  a 
man's  death,  by  falling  upon  him,  was  exterminated  or  cast 
out  of  the  dominions  of  the  republic.  Where  a  thing,  not 
in  motion,  is  the  occasion  of  a  man's  death,  that  part  only 
which  is  the  immediate  cause  is  forfeited  ;  as  if  a  man  be 
climbing  up  the  wheel  of  a  cart,  and  is  killed  by  falling  from 
it,  the  wheel  alone  is  a  deodand  :i  but,  wherever  the  thing 
is  in  motion,  not  only  that  part  which  immediately  gives  the 
wound,  (as  the  wheel,  which  runs  over  his  body)  but  all 
things  which  move  with  it  and  help  to  make  the  wound  more 
dangerous  (as  the  cart  and  loading,  which  increase  the  pres-  [  tS02  ] 
sure  of  the  wheel)  are  forfeited.^  It  matters  not  whether  the 
owner  were  concerned  in  the  killing  or  not ;  for,  if  a  man 
kills  another  with  my  sword,  the  sword  is  forfeited'  as  an 

ft 

'  Omnia,  qua  moment  ad  mortemf  ancient  Goths.    Si  ijuisf  me  He$etente, 

$uut  Dm  danda.  I'racton.     3.  C.  5.  quociauine  meo  telo  vet  inttrumento  in 

*  Exod.  xxi.  28.  perniciem  suam  abntntur  ;  vel  ex  adi' 

.  *  ii^hin.  cont.  Cie$iph.   1  bus  too  bu$  mn$  cadatt  vel  iuddat  in  puteun 


hf  our  tneitat  law,  a  wdl  la  which  a  mtum,  ftMiifiimiif  Stct^m  H  mmnHm, 

peison  WM  drowned,  was  ordersd  to  «•!  in  eBloiwctom,  «t  $ub  mdtu^tw 

btt  filled  up,  under  the  inspeciioa  of  meo  eonjringatur,  ipse  ali<jua  mukta 

the  coroner.    Flel.  Lie,  25.  §.  10.  plectar ;  at  in  parte  infellcitatis  mete 

Fitzh.  Abr.  (.  ccrofie.  416.  numeretnr ,  halvn^se  i>el  eedijicaite  ali- 

^  1  Hal.  P.  C.  422.  ^uod  quo  homo  perirei.   Sliembook  </< 

^  1  Hawk.  P.  C.  c.  26.  jure  Goth.  l.3,e  i, 
t  A  similar  rale  obtained  imong  the 
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accursed  thing."^  And  therefore,  in  all  indictments  f4Mr 
homicide,  the  instrument  of  death  and  the  value  are  presented 
and  found  by  the  grand  jury  (at»  that  the  stroke  vas  given 
by  a  oertain  penknife,  value  eixpenoe)  that  the  king  or  bis 
grantee  may  daim  the  deodand :  for  it  is  no  deodand,  nnlees 
it  be  presented  as  such  by  a  jury  of  twelve  men«>^  No  deo- 
dands  are  due  for  aeeidents  happening  upon  the  high  sea, 
that  being  out  of  the  jurisdiction  of  the  common  law :  but  if 
a  man  falls  from  a  boat  or  ship  in  fresh  water,  and  is  drowned, 
it  hath  been  said,  that  the  vessel  and  cargo  are  in  strictness 
of  law  a  deodand.**  But  juries  have  of  late  very  frequently 
taken  upon  themselves  to  mitigate  these  forfeitures,  by  find- 
ing only  some  Ucifling  thing,  or  part  of  an  entire  thing,  to 
have  been  the  occasion  of  the  death.  And  in  such  cases, 
although  the  finding  by  the  jury  be  hardly  warrantable  by 
law,  the  court  of  king's  bench  hath  generally  refused  to  ii^ 
terfere  on  behalf  of  the  lord  of  the  franchise,  to  assist  so 
unequitable  a  daim^  Juries  have  however  soMtimes  exet^ 
deed  a  wholesome  restraint  over  aoddents,  the  resuU  of 
wilfol  negligence,  by  fixing  a  very  large  sum  by  way  of 
deodand. 

Deodands,  and  forfeitures  in  general,  as  well  as  wrecks, 
treasure-trove,  royal  fish,  mines,  waifs,  and  estrays,  may  be 
granted  by  the  king  to  particular  subjects,  as  a  royal  fran- 
chise: and  indeed  t!iey  are  frequently  granted  out  to  the 
lords  of  manors,  or  other  liberties  :  to  the  perversion  of  their 
original  design.  Provision  is  made  for  the  more  speedy  re- 
turn and  recovery  of  those  in  the  hands  of  the  crown,  by  a 
recent  statute.^ 

[  303  ]     XVII.  Another  branch  of  the  king's  ordinary  revenue 
zyii.  K.  arises  from  escheats  oi  lands,  which  happen  upon  the  defect 
of  heirs  to  succeed  to  the  inheritance;  whereupon  they  in 
general  revert  to  and  vest  in  the  king,  who  is  esteemed,  in 

the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in 

"*  Dr.  6i  St.  (1.  2.  c.  61.  with  loss  of  life.   The  case  I  believe 

*  8  Iiiit«67.  is  now  before  the  Queen's  Bench. 

•  8  Insk  58.    1  Hal.  P.  C.  433.       »  Foaler  of  Homkide,  266. 
MolkydeiKr.auirMm.  2.  225.  A       «  3&  4  W.IV.  e.99.  See 

large  deodand  wa3  recently  fixed  on  a  p*  801*  D.  J, 
•team-boat,  the  boiler  of  which  burftf 
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the  ktngdoin.   But  the  discuaaion  of  tliM  topic  more  properly 
belongs  to  the  rights  of  things  than  the  rights  of  persons.' 

XVIII.  I  proceed  therefore  to  ihe  eighteenth  and  last  xvin.  The 
branch  of  the  king  s  ordinary  revenue ;  which  consists  m  l^^** 
the  custody  of  idiots,  from-  whence  we  shall  be  naturally  led 
to  consider  also  the  custody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  under-  JJ^J;jJjJ*" 
standing  from  his  nativity  ;  and  tliereforc  is  by  law  presumed 
never  likely  to  attain  any.  For  which  reason  the  custody  of 
him  and  of  liis  lands  was  formerly  vested  in  the  lord  of  the 
fee  (and  therefore  still,  by  special  custom,  in  some  manors 
the  lord  shall  have  the  ordering  of  idiot  and  lunatic  copy* 
holders)  ^  but,  by  reason  of  tiie  manifold  abuses  of  this  power 
by  snhjeots,  it  was  at  last  provided  by  common  eonsenty  that 
it  should  be  given  to  the  king,  as  the  general  conservator  of 
his  people :  in  order  to  prevent  the  idiot  from  wasting  his 
estate  and  reducing  himself  and  his  heirs  to  poverty  and 
distress.^  This  fiscal  prerogative  of  the  king  is  declared  in 
pari ianjent  by  statute  17  EJw.  II.  c.  9,  which  directs  (in 
affirmance  of  the  common  law)^'  that  the  king  shall  have  ward 
of  the  lands  of  natural  fools,  which  has  been  construed  to 
mean  also  the  goods  and  chattels,^''  taking  the  profits  with- 
out waste  or  destruction,  and  shall  find  them  necessaries: 
and  after  the  death  of  such  idiots  he  shall  render  the  estate 
to  the  heirs :  in  order  to  prevent  such  idiots  from  aliening 
their  lands,  and  their  heirs  from  being  disinherited* 


By  the  old  common  law  there  is  a  writ  de  idhto  mquinndo,  "^^'^ 
to  inquH«  whether  a  man  be  an  idiot  or  not :  ^  which  must  rdriS, 
be  tried  by  a  jury  of  twelve  men :  and,  if  they  find  him  jwriis 
idiotat  the  profitisof  his  lands,  and  the  custody  of  bis  person  [  304>  ] 

may  be  granted  by  the  king  to  some  subject,  who  has  interest 

enough  to  obtain  tliem.>'  This  branch  of  the  revenue  hath 
been  long  considered  as  a  hardship  upon  private  families : 

'  Set  Prineiples  o/Stal  Property,  "  See  OuHdtm  v.  Lard  Comptm, 

pp.  152—156.  9  Vei.  J.  69. 

*  Flet.  L  1.  e.  11.  §.  10.  '  F.  N.  B.  m 

*  Dyer,30e.  Htttt.  17.  Noy.  37.  ^  This  power,  though  of  late  very 
■  F.  N.  B.232.  rarely  ext  rted,  is  still  alluded  to  in 

4  Rep.  1'26     MemarttiiH*  Scare'      common  speech,  by  that  usual  ex- 
20  Edw.  I,  (prefixed  j£  iVIayaard's     pi ession  of  6i>^^in^  a  man  for  a  fool. 
year*book  of  £d«r.  IL^ffi.  20. 24. 
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and  so  long  ago  as  in  the  8  Jac.  I.  it  was  under  the  consi- 
deration of  parliament*  to  vest  this  custody  in  the  relations 
of  the  party*  and  to  settle  an  equivalent  on  the  crown  in  lieu 
of  it :  it  being  then  proposed  to  share  the  same  fato  with  the 
slavery  of  the  feudal  tenures,  v^hich  has  been  since  abo- 
lished,' Yet  lew  instances  can  be  given  of  the  oppressive 
exertion  of  it,  since  it  seldoms  happens  that  a  jury  finds  a 
man  an  idiot  a  nativitate,  but  only  non  compos  mentis  from 
some  particular  time ;  which  has  an  operuiion  very  difierent 
in  point  of  law. 

A  roan  is  not  an  idiot,*  if  he  hath  any  glimmering  of 
reason,  so  that  he  can  tell  his  parents,  his  age,  or  the  like 
common  matters.  But  a  man  who  is  born  deaf,  dumb*  and 
blind,  is  looked  upon  by  the  law  as  in  the  same  state  with  an 
idiot  he  being  supposed  incapable  of  any  understanding, 
as  wanting  all  those  senses  which  furnish  the  human  mind 
with  ideas. 

A  h.nat  r,      A  lunstic.  Or  non  compoi  menUi,  is  one  who  hath  had 

wliolMconsi*  *  _ 

4ii«4«Mh.  understanding,  but  by  disease,  grief,  or  other  accident  hath 
lost  the  use  of  his  reason."   A  lunatic  is  indeed  properly  one 

that  hath  lucid  intervals  ;  sometimes  enjoying  his  senses,  and 
sometimes  not,  and  that  iVequently  in  the  opinion  of  some* 
depending  upon  the  change  of  the  moon.  But  under  the 
general  name  of  rimi  covipos  mentis  (which  sir  Edward  Coke 
says  is  the  most  legal  name)*  are  comprised  not  only  lunatics, 
but  persons  under  frenzies ;  or  who  lose  their  intellects  by 
disease ;  those  that  grow  deaf,  dumb,  and  blind,  not  being 
bam  so;  or  such,  in  short,  as  are  judged  as  well  at  law  as 
in  equity,'  incapable  of  conductuig  their  own  affitirs.  To 
these  also,  as  well  as  idiots,  the  king  is  guardian,  but  to  a  very 


*  4  Inst.  203.    Com.  Joura.  1610. 

*  F.  N.  B.  233. 

*  Co.  Liu.  42.    i-  kU.  L,  6.  c.  40. 

*  Idute  a««w«t  iiijimttele.  {U§m\ 
Sttueh*,  30  Edw,  L  in  May  nardVi  yttrw 
book  of  Edw.  11.  20.)  See  B«f«P- 
luy's  caac,  4  Rep.  148,  for  the  diftmit 
kinds  of  non  campos  mentis. 

*>  Lord  Ilardwicke  considers  that 
what  is  cailed  lunacy  is  notaflecled  by 
the  nHMfn,  bul  is  •ntiraly  owing  to  m 
ddocloftbtorjuiiof  thobody.  £»• 


part4  Barnsleii,  3  Atk.  174. 
•  1  Inrt.  246. 

'  filack«tone  says,  "  as  are  j  udged 
"  by  the  Coort  of  Chancery  incapable 
"  of  eoodttcling  their  o«ra  allilfi.'' 
fint  the  nilet  of  j«dfing  of  iosaoity 
are  the  same  at  law  and  in  equity. 
Osmond  V.  Fitzroy,  3  P.  Wms.  130. 
Bennett  v.  Vade,  2  Atk.  327.  Ex- 
parte  Bam$Uyf  3  Atk.  168.  Lord 
Dmitgal*»  caae,  2  Ves.  407.  1  FonU. 
Eq.  63. 
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different  purpose.  For  the  law  always  imagines,  that  these 
accidental  misfortunes  may  be  removed ;  and  therefore  only  [  305  ] 
constitutes  the  crown  a  trustee  for  the  unfortunnte  jjersons, 
to  protect  their  property,  and  to  account  to  them  for  all  pro- 
fits received,  if  they  recover,  or  after  their  decease  to  their 
representatives.  And  therefore  it  is  declared  by  the  statute 
17  £dw.  IL  c  10,  that  the  king  shall  provide  for  the  custody 
and  sustentation  of  lunatics,  and  preserve  their  lands  and 
the  profits  of  them  for  their  use»  when  they  come  to  their 
right  mind ;  and  the  king  shall  take  nothing  to  his  own  use ; 
and  if  the  parties  die  in  such  estate^  the  residue  shall  be  dis- 
tributed for  their  souls  by  the  advice  of  the  ordinary,  and  of 
course  (by  the  subsequent  amendments  of  the  law  of  adminis- 
tration) shall  now  go  to  their  executors  or  administrators. 

On  the  first  attack  of  lunacy,  or  other  occasional  insanity,  {JJJ*JfiS* 
while  there  may  be  hopes  of  a  speedy  restitution  of  reason,  JJ^^'JJ" 
it  is  usual  to  confine  the  unhappy  objects  in  private  custody  JJJJJJJ*^" 
under  the  direction  of  their  nearest  friends  and  rehitions: 
and  the  legislature,  to  prevent  all  abuses  incident  to  such 
private  custody,  hath  thought  proper  to  interpose  its  autho- 
rity, by  9  and  3  Wm.  IV.  c.  107,  partially  amended  by 
Sand  4  Wm.  IV.  c.  64,  and  continued  by  the  1  and  £  Vict 
c.  78,  for  regulating  private  mad-houses.  By  the  fi  and  8 
Wm.  IV.  c  107,  B.  i87,  no  person  can  be  sent  to  a  private  mad- 
house except  under  a  written  order  of  some  person  by  whose 
direction  the  lunatic  is  confined,  and  a  medical  certificate  of  two 
physicians,  surgeons,  or  apothecaries;  and  it  has  been  held, 
in  the  construction  of  this  statute,  that  a  medical  man  is  not 
warranted,  merely  on  the  statements  of  the  relations  of  a  per-  . 
son  supposed  to  be  insane,  in  sending  men  to  take  liim  into 
custody,  unless  he  is  satisfied  that  such  a  step  is  necessary  to 
prevent  some  immediate  injury  from  being  done.c^  But,  when 
the  disorder  is  grown  permanent,  and  the  circumstances  of 
the  party  will  bear  such  additional  expense,  it  is  proper  to 
apply  to  the  royal  authority  to  warrant  a  lasting  confinement 

The  method  of  proving  a  person  nam  cmi^  b  very  simi-  ^pr?^^ 
lar  to  that  of  proving  him  an  idiot   The  lord  chancellor,  i;^';;^/^., 

•  Anderdon  v.  Burrows,  4  Car.  &     4  Wm,  IV.  c.  36,  and  the  9  Geo.  IV. 
P.  210.    The  other  statuteft  relating     c.  40,  and  the  1  Vict  c.  14 
to  ihe  cttttody  of  iunetics  are  the  3  & 
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h^ti^  ii  ^  special  anthority  from  the  king,  the  cnstody  of 


idiots  and  lunatkt  is  usually  entrusted,^  upon  petition  or  i 
finiMtion,  fratits  a  comniifrion  in  nature  of  the  writ  de  idioia 

inquirendo,  to  inquire  into  the  party's  state  of  mind  :  whicli 
may  now  be  directed  to  a  single  coriimissioner,'  and  if  lie 
be  found  non  compos,  he  usually  commits  the  care  of  his 
person,  with  a  suitable  allowance  for  his  maintenance,  to 
some  friend,  who  is  then  called  his  committee.  However, 
to  prevent  sinister  practices,  the  next  heir  is  seldom  perniit'- 
ted  to  be  this  committee  of  the  person ;  because  it  is  hisio* 
terest  that  the  party  should  die.  But  it  hath  been  said^  there 
[  306  ]  lies  not  the  same  objection  against  hia  next  of  kin^  provided 
be  be  not  his  heir ;  for  it  is  hia  tntemt  to  prasenre  the  1»- 
natic'a  ltfe>  in  order  to  increase  the  personal  estate  by 
savings,  which  he  or  his  family  may  hereafter  be  entitled  to 
eejof^  The  heir  is  genetally  made  the  manager  or  com- 
mittee of  the  estate,  it  being  clearly  his  interest  by  good 
management  to  keep  it  in  condition:  accountable  however  to 
the  court  of  chancery,  and  to  the  nan  compm  himself,  if  he 
recovers ;  or  otherwise,  to  his  administrators. 

In  this  case  of  idiots  and  lunatics  the  civil  law  agrees  with 
ours;  by  assigning  them  tutors  to  protect  their  persons, and 
curators  to  manage  their  estates.  But  in  another  instance 
the  Roman  law  goes  much  beyond  the  English.  For,  if  a 
man  by  notorious  prodigality  was  in  danger  of  wasting  his 
esUtte,  he  was  looked  upon  as  no7i  covipos,  and  committed  to 
the  care  of  curators  or  tutors  by  the  pr«tor>  And  by  the 
laws  of  Solon  such  prodigab  were  branded  .with  perpetual 
infamy.^  But  with  us,  when  a  man  on  an  inquest  of  idiocy 
hath  been  returned  an  unihr^  and  not  an  idUt^  no  farther 
proceedings  have  been  had.  And  the  propriety  of  Ihe  pras- 


The  law  as 
to 


k  8  P.  Wni.  106.  Eatram  Pkil- 

lips.  19  Ves.  122. 

'  3  .\  4  VV.  IV  .c.  36.  Otiierwise 
the  cotnmi*-slon  is  executed  by  three 
commissioners.  In  the  metropolis 
there  nre  five  rtanAng  eomanebnen 
of  lunacy,  to  whom  til  oomnisnoin 
«re  tttmlly  diiected.  In  the  country 
there  are  no  fixed  commiftaonenk 

i  2  P.  Wms.  638. 


^  Stlti^  l^ivfwWf  n  Si(vNi  AMMAMht 
tNMiMriNt,  fui  n§ifve  tempu$  9«fit« 

Jinem  eipensnrum  hnbet,  sen  bona  sua 
dilacevtindo  et  disaipundo  proj'iuidit , 
curatorem  ei  dare,  exempli*  J'uriosi :  et 
anntfttf  mmt  mmb§  m  mn^iime,quan- 
diu  vlfurmu*  mmUAtm,  v»t  UUt  ktmet 
mores,  receperit.    Ff.  27. 10. 1. 

>  Potter  Antiqu-  b.  1.  c.  26, 

*"  Bro.  Abr,  lit.  Jdi»t»  4. 
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tice  itielf  seems  to  be  very  questionable.  It  was  doubtless 
an  excellent  metbod  of  bene6ting  the  individual,  and  of 
preserving  estates  in  fiimilies ;  but  it  hardly  seems  calculated 

for  the  genius  of  a  free  nation,  wlio  claim  and  exercise  the 
liberty  of  using  their  own  property  as  they  please.  "  Sic 
"  utere  tuOy  ut  alienum  non  Icedas^  is  the  only  restriction 
our  laws  have  given  with  regard  to  economical  prudence. 
And  the  frequent  circulation  and  transfer  of  lands  and  other 
property,  which  cannot  be  efl'ected  without  extravagance 
somewhere,  are  perhaps  not  a  little  conducive  towards  keefH 
ing  our  mixed  constitution  in  its  due  health  and  vigour. 

This  may  suffice  for  a  short  view  of  the  king's  ordinary  Theordi. 
revenue,  or  the  proper  patnmony  of  the  crown:  wmoh  was  nueorthe 
my  l««e  fonn«ly.  «,d  cpd,le  of  being  inae»«l  I.  « 
magnitode  truly  formidable:  for  there  are  veiy  few  estates  In 
the  kingdom,  that  have  not»  at  some  period  or  other  since  [  S07  ] 
the  Norman  conquest,  been  vested  in  the  bands  of  the 
king  by  forfeitore,  escheat,  or  otherwise.   But,  fertonately 
for  the  liberty  of  the  subject,  this  hereditary  landed  revenue, 
by  a  series  of  improvident  management,  is  sunk  almost 
to  nothing;  and  the  casual  profits,  arising  from  the  other 
branches  of  the  census  reqalifty  are  likewise  almost  all  of 
them  alienated  from  the  crown.    In  order  to  supply  the  de- 
ficiencies of  which,  we  are  now  obliged  to  have  recourse  to 
new  methods  of  raising  money,  unknown  to  our  early  ances- 
tors: which  metliods  constitute  the  king's  extraordinary  re-  Theextra- 

'  o  ordinary  re- 

venue.  For,  the  public  patrimony  being  got  into  the  hands  JJJJjJ  **' 
of  private  subjects,  it  is  but  reasonable  that  private  contri- 
butions should  supply  the  public  service.  Which,  though 
it  nay  perhaps  fall  harder  upon  some  individuals,  whose  an- 
cestors have  had  no  share  in  the  general  plunder,  than  upon 
others,  yet,  taking  the  nation  throughout,  it  amounts  to 
nearly  the  same ;  provided  the  gain  by  the  extraordmary, 
should  appear  to  be  no  greater  than  the  loss  by  the  ordinary, 
revenue.  And,  perhaps,  if  every  gentleman  in  the  kingdom 
was  to  be  stripped  of  such  of  his  lands  as  were  formerly  the 
property  of  the  crown ;  was  to  be  again  subject  to  the  in- 
conveniences of  purvcyaiicc  and  pre-emption,  the  oppression 
of  i\)rest  laws,  and  the  slavery  ol'  feudal  tenures ;  and  was 

to  resign  into  the  king  s  han4s  all  his  royal  franchises  of 
* 
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naSlii,  wrecks,  cstrayty  treasare-titMre,  oaines,  deodrndt,  for- 
feHnret,  and  the  like ;  he  would  find  himself  a  greater  loeer 
than  by  paying  his  quota  to  sueh  taxes,  as  are  necessary  to 
the  support  of  government.    The  thing  therefore  to  be 

wished  and  aimed  at  in  a  land  of  liberty  is  by  no  means  the 
total  abolition  of  taxes,  which  would  draw  after  it  very  jier- 
nicious  consequences,  and  the  very  supposition  of  which  is 
the  height  of  political  ahsurdify.  For  as  the  true  idea  of  go- 
vermnentaud  magistracy  will  be  found  to  consist  in  this,  that 
6ome  few  men  are  deputed  by  many  others  to  preside  over 
public  affairs,  so  that  individuals  may  the  better  be  enabled 
to  attend  their  private  concerns ;  it  is  necessary  that  those  in- 
dividuals should  be  bound  to  contribute  a  portion  of  their 
private  gains,  in  order  to  support  that  government,  and  re- 
ward that  magistracy,  which  protects  them  in  the  enjoyment 
[  SOS  ]  of  their  respective  properties.    But  the  things  to  be  aimed  at 
are  wisdom  and  moderation,  not  only  in  granting,  but  also 
in  the  method  of  raising  the  necessary  supplies  ;  hy  con- 
triving to  do  both  in  such  a  manner  as  may  be  most  condu- 
cive to  the  national  welfare,  and  at  the  same  time  most  con- 
sistent witli  economy  and  the  liberty  of  the  subject ;  who, 
when  properly  taxed,  contributes  only,  as  was  before  ob- 
served,*^ some  part  of  his  property,  in  order  to  enjoy  the  rest. 
iSH^t^     These  extraordinary  grants  are  usually  called  by  the  sy- 
these       >^"y>>'<^  names  of  aids,  subsidies,  and  supplies ;  and  are 
granted,  we  have  formerly  seen,^  by  the  conmcNM  of  Great 
Britain  tn  parliament  assembled:  who,  when  they  have  voted 
a  supply  to  his  mijesty,  and  settled  the  quantum  of  that 
supply,  usually  resolve  themselves  into  what  is  called  a  com- 
mittee of  ways  and  inraiis,  to  consider  the  ways  and  means 
of  raising  the  supply  so  voted.  And  in  this  committee  every 
meml>er  (though  it  is  looked  upon  as  the  peculiar  province 
of  the  chancellor  of  the  exchequer)  may  propose  such 
scheme  of  taxation  as  he  thinks  will  be  least  detrimental  to 
the  public   The  resolutions  of  this  committee,  when  ap- 
proved by  a  vote  of  the  house,  are  in  general  esteemed  to  bt 
(as  it  were)  final  and  conclusive.   For*  though  the  supply 
cannot  be  actually  raised  upon  the  subject  till  directed  by  #n 
act  i>f  the  whole  parliament,  yet  no  monied  man  will  scruple 

*  |Nigs  293.  *  pagfe  16S. 
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to  advmoe  to  die  governoMni  any  quantitj  of  retdy  CMh# 
cm  the  omdlt  of  «  bare  vote  of  the  bouse  of  oommoos^ 
tbot^  BO  law  be  yet  passed  to  establish  it 
Blackstone  has  divided  the  taxes  which  are  raised  upon  tuMdatamft 


the  subject,  into  annual  and  perpetual,  and  has  classed  thetfoaofiiw 

land-tax  and  malt- tax  under  the  first  head,  but  since  his 


Commentaries  were  written  tlie  land-tax  and  malt-tax  have 
both  ceased  to  be  annual,  and  are  now  perpetual.?  This 
classification  therefore  is  no  longer  correct.  It  will,  how- 
ever, be  convenieot  to  consider  the  land-tax  and  malt-tax 
in  the  first  instance,  although  in  most  public  returns  a  dif- 
ferent  ammgement  is  {Hirsued.  We  shall  therefore  consider 
the  vaiioua  branches  of  the  extraordinary  revenue  in  the  foU 
lowing  order :  !•  The  land-tax.  fL  The  malt-tax.  8.  Cus- 
toms. 4.  Excise.  5.  The  Posi-offioe.  6^  Stamps.  7.  As- 
sessed Taxes.  8.  Duty  on  offices  and  pensions. 

I.  The  land-tax,  in  its  modem  shape,  has  superseded  all  ^||J2^^^,* 
the  former  methods  of  rating  either  property,  or  persons  in 
respect  of  their  property,  whether  by  tenths  or  fifteenths, 
subsidies  on  land,  hydages,  scutages,  or  talliages ;  a  short 
explication  of  which  will  however  greatly  assist  us  in  under- 
standing our  ancient  laws  and  history. 

Tenths,  and  fifteenths,^  were  temporary  aids  issuing  out  £  309  j 
of  personal  property,  and  granted  to  the  king  by  parliament.  Tenths. 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the  J^*^*^ 
moveables  beloi^ing  to  the  sulject ;  ^hta  sudb  moveables, 
or  personal  eetates,  were  a  very  difierent  and  a  much  lestf 
QovBideralile  thing  than  what  diey  usually  are  at  this  day. 
Tenths  are  said  to  have  been  first  granted  under  Henry  the 
second,  who  took  advantage  of  the  fashionable  zeal  for 
croisades  to  introduce  this  new  taxation,  in  order  to  defray 
the  expence  of  a  pious  expedition  to  Palestine,  which  he 
really  or  seemingly  had  projected  against  Saladine  emperor 
of  the  Saracens ;  whence  it  was  originally  denominated  the 
Saiadine  tenth.'  But  afterwards  fifteenths  were  more  usually 
granted  than  tendis.   Originally  the  amount  of  these  taxes 
wa»  upoertain,  beiiig  levied  by  asacssmanis  new  made  al 

*  38  Geo.  III.  c.  60.    3  G«o.  IV.        '  Hoved.  A.  D.  1188.    Carts,  I, 

719.  H«iMuSS9. 

<  9lMt.77.  4lMk.34. 

y 


Digiiizeo  by  GoOglc 


322  OF  THB  kino's  revbnve. 

every  fresh  grant  of  the  commons,  a  oommission  for  which 
is  preserved  hy  Matthew  Paris  but  it  was  at  length  re- 
duced to  a  certainty  ib  the  eighth  year  of  Edward  III.,  when, 
by  virtue  of  the  king's  commission,  new  taxations  were  made 
of  every  township,  borough,  and  city  in  the  kingdom,  and 
recorded  in  the  exchequer ;  which  rate  was,  at  the  time,  the 
fifteenth  part  of  the  value  of  every  township,  the  whole 
amounting  to  about  29,000/.  and  therefore  it  still  kept  up 
the  name  of  a  fifteenth,  when,  by  the  alteration  of  the  value 
of  money  and  the  increase  of  personal  property,  tilings  came 
to  be  in  a  very  different  situation.  So  that  when,  of  later 
years,  the  commons  granted  the  kinfr  a  fifteenth,  every  parish 
in  England  immediately  knew  their  proportion  of  it ;  that 
is,  the  same  identical  sum  that  was  assessed  by  the  same 
aid  in  the  eighth  of  £dward  III.;  and  then  raised  it  by  a 
rate  among  themselves,  and  returned  it  into  the  royal  ex- 
chequer. 

The  other  ancient  levies  were  in -the  nature  of  a  modern 
land-tax :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduction  of  our  military  tenures;  when 
every  tenant  of  a  knight's  fee  was  bound,  if  called  upon,  to 
attend  the  king  in  his  army  for  forty  days  in  every  year. 

[  SiO  ]  But  this  personal  attendance  growing  trcrablesome  in  many 
respects,  the  tenants  found  means  of  compounding  for  it,  by 
first  sending  others  in  their  stead,  and  in  process  of  time  by 
making  a  pecuniary  satisfaction  to  the  crown  in  lieu  of  it. 
This  pecuniary  satisfaction  at  last  came  to  be  levied  by 
assessments,  at  so  much  for  every  knight's  fee,  under  the 

seot«t«B.  name  of  scutages  ;  which  appear  to  have  been  levied  for  the 
first  time  in  the  fiftli  year  of  Henry  the  second,  on  account 
of  his  expedition  to  Toulouse,  and  were  then  (I  apprehend) 
mere  arbitrary  compositions,  as  the  king  and  the  subject 
could  agree.  But  Uiis  precedent  being  afterwards  abused 
into  a  means  of  oppression,  (in  levying  scutages  on  the 
landholders  by  the  royal  authority  only,  whenever  our  king* 
went  to  war,  in  order  to  hire  mercenary  troops  and  pay  their 
contingent  expences)  It  became  thereupon  a  matter  of  na- 
tional complaint;  and  king  John  was  obliged  to  promise  in 
his  ma^na  ea/rtaf  that  no  seutage  should  be  imposed 

*  A,  D,  1232.  *  Cap.  14. 
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without  the  consent  of  the  common  council  of  the  realm. 
This  clause  was  indeed  omitted  in  the  charters  of  Henry  III., 
where"  we  only  find  it  stipulated,  that  scutages  should  be 
taken  as  they  were  used  to  be  in  the  time  of  king  Henry 
^  the  second.  Yet  afterwards,  by  a  variety  of  statutes  under 
Edward  I.  and  bis  grandson,^  it  was  providedi  that  the  king 
shall  not  take  any  aids  or  tasks,  any  talliage  or  tax,  but  by 
the  common  assent  of  the  great  men  and  commons  in  par- 
liament. 

Of  the  same  nature  with  scutages  upon  knights-fees  were  Kydageaid 
the  assessments  of  hydage  upon  all  other  lands,  and  of 
talliage  upon  cities  and  burghs.^  But  they  all  gradually 
fell  into  disuse  upon  the  introduction  of  subsidies,  about  the 
time  of  king  Richard  II.  and  king  Henry  IV.  These  were  subddiet. 
a  tax,  not  immediately  imposed  upon  property,  but  upon 
persons  in  respect  of  their  reputed  estates,  after  the  nominal 
rate  of  46'.  in  the  pound  for  lands,  and  2s.  Sd.  for  goods ; 
and  for  those  of  aliens  in  a  double  proportion.  But  this 
assessment  was  also  made  according  to  an  ancient  valuation ; 
wherein  the  computation  was  so  very  moderate,  and  the 
rental  of  the  kingdom  was  supposed  to  be  so  exceeding  [  811  ] 
low,  that  one  subsidy  of  this  sort  did  not,  according  to  sir 
Edward  Coke,'  amount  to  more  than  70,000^,  whereas  a 
modem  land-tax  at  the  same  rate  would  produce  more  than  two 
millions.  It  was  anciendy  the  rule  never  to  grant  more  than 
one  subsidy,  and  two  Meenths  at  a  time :  but  this  rule  was 
broken  through  for  the  first  time  on  a  very  pressing  occasion, 
the  Spanish  invasion  in  1588;  when  tlie  parliament  gave 
queen  Elizabeth  two  subsidies  and  four  fifteenths.  After- 
wards, as  money  sunk  in  value,  more  subsidies  were  given; 
and  we  have  an  instance  in  the  first  pnrliament  of  1640,  of 
the  king's  desiring  twelve  subsidies  of  the  commons,  to  be 
levied  in  three  years  ;  which  was  looked  upon  as  a  startling 
proposal :  though  lord  Clarendon  says,?  that  the  Speaker, 
seijeant  Olanville,  made  it  manifest  to  the  bouse,  how  very 
inconsiderable  a  sum  twelve  subsidies  amounted  to,  by  telling 
theni  he  had  computed  what  he  was  to  pay  for  them  himself; 

•  9  Hen.  III.  c.37.  "  Madox.  Hi»t.  £xche.  480. 

'  25  Edw.  I.  c.  5  .\  6.  34  Edw.  L         «  4  Inst-  33. 
8t.  4,  c.  1.    14  Ed.  III.  su  2,  c.  1.  y  liisi,  b.  2. 
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and  when  he  named  the  8um»  he  heing  known  to  be  pos- 
aessed  of  a  great  estate,  it  seemed  not  worth  any  farther 
deliberation.   And  indeed,  upon  calcoUtion,  we  shall  find, 

that  the  total  amount  of  these  twelve  subsidies,  to  be  raised 
in  three  years,  is  less  than  what  ha8  frequently  been  raised 
in  one  year,  by  a  land  tax  of  two  shillings  in  the  pound. 

Graou  by  The  grant  of  scutages,  talliages,  or  subsidies  by  the  com- 
mons  did  not  extend  to  spiritual  preferments;  those  being 
usually  taxed  at  the  same  time  by  the  clergy  themselves  in 
convocation :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  otherwise  they  were  illegal,  and  not  binding; 
as  the  same  noble  writer  observes  of  the  subsidies  granted 
by  the  convocation,  which  continued  sitting  after  the  disso- 
lution of  the  6rst  parliament  in  lf)40.  A  subsidy  granted 
by  the  clergy  was  afler  the  rate  of  4fS,  in  the  pound  according 
to  the  valuation  of  their  livings  in  the  king's  books ;  and 
amounted,  as  sir  Edward  Coke  tells  m,'  to  about  SOfiQOk 
While  (his  custom  continued,  convocations  were  wont  to  rit 
as  frequently  as  parliaments:*  but  the  last  subsidies,  thus 
given  by  the  clergy,  were  those  confirmed  by  statute 
15  Gar.  II.  c'lO,  since  which  another  method  of  taxation 

[  312  ]  has  generally  prevailed,  which  takes  in  the  clergy  as  well 
as  the  laity :  in  recompense  for  which  the  beneficed  clergy 
have  from  that  period  been  allowed  to  vote  at  the  election 
of  knights  of  the  shire  ;^  and  thenceforward  also  the  prac- 
tice of  giving  ecclesiastical  subsidies  hath  fallen  into  total 
disuse. 

RowiMf  The  lay  subsidy  was  usually  raised  by  commissioners  ap- 
^rwcoj^^  pointed  by  the  crown,  or  the  great  officers  of  state:  and 
therefore  in  the  beginning  of  the  civil  wars  between  Charles  1. 
and  his  parliament,  the  latter  having  no  other  sufficient 
revenue  to  support  themselves  and  their  measures,  intro*- 
duced  the  practice  of  laying  weekly  and  monthly  assess- 
ments "  of  a  specific  sum  upon  the  several  counties  of  this 
kingdom ;  to  be  levied  by  a  pound  rate  on  lands  and  per- 
sonal estates;  which  were  occasionally  continued  during 
the  whole  usurpation,  sometimes  at  the  rate  of  ldO,OOOiL 

*  4  Inst.  33.  Dalt.  of  8berifiii»418.  GilK  HmU 

*  See  as  to  the  convocatioa,  ante     of  £xch.  c.  4. 
p.  291.  *  29  Nov.    4  Mar.  1643 
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a  month,  sometimes  at  inferior  rates.*^  Afler  the  Restoration ' 
the  ancient  method  of  granting  Bubsidies,  instead  of  such 
monthly  ameanneoti,  was  once  and  once  only,  renewed ; 
via.  in  1668,  when  four  subsidies  were  granted  by  the 
lemporalty,  and  four  by  the  clergy;®  which  was  the  last 
time  of  raising  supplies  in  that  manner.  For,  the  monthly 
aMessmenta  bebg  now  established  by  custom,  being  raised 
by  commissioners  named  by  parliament,  and  producing  a 
more  certain  revenue ;  irom  that  time  forwards  we  hear  no 
raore  of  subsidies,  but  occasional  assessments  were  granted 
as  the  national  emergencies  required.  These  periodical 
assessments,  the  subsidies  which  preceded  them,  and  the  These  suiui- 

dies  were 

more  ancient  scutage,  hydage,  and  talliage,  were  to  all  laadto. 
intents  and  purposes  a  land-tax  ;  and  tlie  assessments  were  Newvaia*- 
sometimes  expressly  called  so.*    Yet  a  popular  opinion  lias  J^utwinBde 
prevailed,  that  the  land-tax  was  first  introduced  in  the  reign  ISwilui? 
of  king  William  III. ;  because  in  the  year  169^  a  new  as- 
sessment or  valuation  of  estates  was  made  throughout  the 
kingdom :  which,  though  by  no  means  a  perfect  one,  had 
this  efiect,  that  a  supply  of  500,000^  was  equal  to  it.  in  the  [  313  ] 
jpound  of  the  value  of  the  estates  given  in.  And,  according  J^JJ^Jj^fg^ 
to  this  enhanced  valuation,  from  the  year  1693  to  the  year  tax  conu. 
1798,  a  period  of  above  one  hundred  years,  the  land-tax  awic»>w- 
continued  an  annual  charge  upon  the  subject;  above  half 
the  time  at  4r.  in  the  pound,  sometimea  at  Ss.,  sometimes  at 
twice  if  at  1«.,  but  without  any  total  intermission.  The 
medium  was  St.  $d,  in  the  pound ;  being  equivalent  with 
twenty-three  ancient  subsidies,  and  amounting  annually  to 
more  than  a  million  and  a  half  of  money.    But  the  last 
annual  act  was  the  oS  Geo.  III.  c.  5,  which  imposed  the 
tax  for  one  year  at  the  rate  of  4*.  in  the  pound,  and  it  was 
made  perpetual  at  that  rate  by  the  38  Geo.  III.  c.  60,  being  sincepw. 
directed  to  be  raised  and  pnid  yearly  to  the  king  and  liis 
heirs  for  ever,  but  subject  however  to  redemption  under  the 

'  Oce  of  these  bills  of  asse»stnent,  as  the  mode  of  colIectiDg  U  is  totally 

in  1656,  is  preMTvad  ia  Scobell'i  vol-  different  from  the  former  subsidy  aa- 

lectioQ,  400.  sessments.     Mr.  Christian's  note. 

•  filadutone  sUtM,  thai  in  1670,        '  Com.  Journ.  2t)  Juoe.    9  Dec 

the  tttm  of  800,000t.  «u  raiwd  by  1678. 
way  of  ciibiidy ;  Imt  thb  n  a  nisUiko       ■  In  the  y«ar  173S  tnd  1733. 
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rules  and  regulations  there  laid  down.  This  act  has  been 
amended  by  several  other  acts,  and  the  whole  have  been 
repealed  and  const^lulated  and  amended  by  the  42  Geo.  III. 
c.  116.  Power  is  given  to  persons  under  disabilities  to 
redeem*  and  the  consideration  for  redemption  is  to  be  in 
all  ordinary  cases  so  much  capital  stock  of  the  three  per  cent 
CODSoUdated  annuities,  or  the  three  per  cent,  reduced  annui- 
ties*  as  will  yield  a  dividend  exceeding  the  amount  of  thelandr 
tax  redeemed  by  one-teoth  part  thereof  This  act  has  been 
amended  by  the  54}  Geo.  III.  c  173,  and  other  acta  which 
it  is  not  necessary  for  general  purposes  to  mention.  The 
method  of  raising  the  land-tax  is  by  charging  a  particular 
sum  upon  each  county,  according  to  the  yaloatlon  given  in, 
yl.JJ.  \()[)2:  and  tl\is  sum  is  assessed  and  raised  upon  indi- 
viduals (their  personal  estates,  as  well  as  real,  being  liable 
thereto)  by  commissioners  appointed  in  the  act,  being  the 
principal  landholders  of  the  county,  and  their  ofiicers.*^ 
iMHeaialt  The  other  annual  tax  was  the  malt-tax;  which  was 

a  sum  raised  every  year  by  parliament,  ever  since  l(i97,  by 
a  duty  of  6d.  in  the  bushel  on  malt,  and  a  proporUonable 
sum  on  certain  Uquors,  such  aa  cyder  and  perry,  which 
might  otlierwise  prevent  the  consumption  of  malt  But  the 
last  annual  act  was  passed  in  18^1,  and  by  the  S  Geo.  IV. 
c  18,  it  became  perpetual.  This  tax  is  under  the  management 
of  the  commissioners  of  the  excise;  and  is  indeed  itself  no 
other  than  a  part  of  the  excise,  the  nature  of  which  species 
of  taxation  I  shall  presently  explain:  only  premising  at 
present,  that  after  many  fluctuations  the  duty  on  malt  is 
now  fixed  at  2s.  Id.  per  bushel. 
ui.Tliecitt-  customs;  or  the  duties,  toll,  tribute,  or  tariff, 

*'""■'  payable  upon  merchandize  exported  and  imported.  The 
considerations  upon  which  this  reveaue  (or  the  more  ancient 
part  of  it,  which  arose  only  from  exports)  was  invested  in 

[  314  ]  ^^'^  *  ^  ^*  Because  he  gave  the 

subject  leave  to  depart  the  kingdom,  and  to  carry  his  goods 
The  history  aloug  wlth  him.  jS.  Because  the  king  was  bound  of  common 
right  to  maintain  and  keep  up  the  ports  and  havens,  and  to 
protect  the  merchant  from  pirates.   Some  have  imagined 

"  The  last  act  appomting  these  com-     See  also  1        VicL  c.58. 
miMonefs  v  the  1  &  2  Vict  c.  57.     .  >  Dyer,  165. 
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they  are  called  with  us  customs,  because  they  were  the 
ioheritance  of  the  king  by  immemorial  usage  and  the  com- 
mon law,  and  not  granted  him  by  any  statute  :i  but  sir 
Edward  Coke  hath  clearly  shewn,^  that  the  king's  first  claim 
to  them  was  by  grant  of  parliament  3  Edw.  I.,  though  the 
record  thereof  is  not  now  extant.  And  indeed  this  is  in 
express  words  confessed  by  statute  Edw.  I.  c  7,  wherein 
the  king  promises  to  take  no  customs  from  merchants,  with- 
out the  common  assent  of  the  realm,  "  saving  to  us  and  our 
**  heirs,  the  customs  on  wool,  skins,  and  leather,  formerly 
**  granted  to  us  by  the  commonahy  aforesaid."  Tfiese  were 
formerly  called  the  hereditary  customs  of  the  crown;  and 
were  due  on  the  exportation  only  of  the  said  three  com- 
modities, and  of  none  other:  which  were  styled  the  staple 
commodities  of  the  kingdom,  because  they  were  obliged  to 
be  brought  to  those  ports  where  the  king*s  staple  was  es- 
tablishedy  in  order  to  be  there  first  rated,  and  then  exported*' 
They  were  denonunated  in  the  barbarous  Latin  of  our 
ancient  records^  cuMhma\^  not  eontmtitdimif  which  is  the 
language  of  our  law  whenever  it  means  merely  usages. 
The  duties  on  wool,  sheep-skins,  or  woolfells,  and  leather, 
exported,  were  called  eutksma  unHqua  Hve  magna:  and 
were  payable  by  every  merchant,  as  well  native  as  stranger; 
with  this  difference,  that  merehant-etrangers  pdd  an  ad- 
ditional toll,  viz.  half  as  much  again  as  was  paid  by  natives. 
The  custuma  parva  et  nova  were  an  impost  of  3rf.  in  the 
pound,  due  from  merchant-strangers  only,  for  all  commo- 
dities as  well  imported  as  exported;  which  was  usually 
called  the  alien's  duty,  and  was  first  granted  in  31  Edw.  1.° 
But  these  ancient  hereditary  customs,  especially  those  on 
wool  and  woolfells,  came  to  be  of  little  account,  when  the  j-  g|g 
nation  became  sensible  of  the  advantages  of  a  home  manu- 
facture, and  prohibited  the  exportation  of  wool  by  statute 
11  Edw.  III.  c.  1. 

i  Dyer.  43,     24.  bute,  ami  owes  its  own  etymology  to 

*  2  last.  58,  69.  the  word  coMt,  which  signifies  price, 

1  Dav.  9.  charge,  or  as  we  have  adopted  it  ia 

"*  This  appellation  seems  to  be  de-  Eoglish.ciul. 
dvcd  fima  the  Froncli  woni  coHstuei,       *  4  lost.  29. 
r  timnrnt  which  iigirifics  toll  or  tri- 
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There  is  also  another  very  ancient  hereditary  du^ 
longing  to  the  crown,  called  the  prisage  or  InUitragB  of 
wines;  which  is  considerablj  older  than  the  enstoms,  being 
taken  notice  of  in  the  great  roll  of  the  excbeqaer,  %  Bic.  I* 
stUl  extant^  Prisage  was  a  right  of  takmg  tmo  tons  of 
wine  from  every  ship  (English  or  foreign)  importing  mta 
England  twenty  tons  or  more;  one  before  and  one  liehmd 
die  mast :  which  by  charter  of  Edward  I,  was  eafaanged 
Into  a  doty  of  iSf.  for  every  ton  imported  by  meichant* 
strangers,  and  called  botleragei  because  paid  to  the  king's 
bntler.' 

Other  customs  payable  upon  exports  and  imports  were 
distinguished  into  subsidies,  tonnage,  poundage,  and  other 
imposts.  Subsidies  were  such  as  were  iiuposed  by  parlia- 
ment upon  any  of  the  staple  commodities  before  mentioned, 
over  and  above  the  custuina  antiqua  ei  magna :  tonnage 
was  a  duty  upon  all  wines  imported,  over  and  above  the 
prisage  and  butlerage  aforesaid:  poundage  was  a  duty 
imposed  ad  valorem,  at  the  rate  of  I2d,  in  the  pound,  on 
all  other  merchandise  whatsoever ;  and  the  other  imposts 
were  such  as  were  occasionally  laid  on  by  parliament^  as 
drcumstanoes  and  times  required*^  These  disdnctioiis  are 
now  in  a  manner  forgotten,  except  by  the  ottcers  uune'* 
diately  concerned  in  this  department ;  their  produce  being 
in  eflfect  a]l  blended^  together,  under  the  one  denomination - 
of  the  customs. 

By  these  we  understand,  at  present,  a  duty  or  subsidy 
paid  by  the  merchant,  at  the  quay,  upon  all  oommodides 
imported  as  well  as  exported,  or  carried  coastwise,  by  autho- 
rity of  parliament ;  unless  where,  for  particular  national 
reasons,  certain  rewards,  bounties,  or  drawbacks,  are 
allowed  for  particular  exports  or  imports.  Those  of 
tonnage  and  poundage,  in  particular,  were  at  first  granted, 
as  the  old  statutes  (and  particularly  1  Eliz.  c.  19)  express 
it)  for  the  defence  of  the  realm,  and  the  iLeeping  and  safe< 
guard  of  the  seas,  and  for  the  intercourse  of  merchandise- 
safely  to  come  into  and  pass  out  of  the  same.  They  wefe 
at  first  usually  granted  only  for  a  stated  term  of  years^  as, 

*  Miilox.  Bat.  Exeh  59«»  582.        16  Edw.  II.  Com.  Jourii.  97  Ap.  iM. 
9  Dav.S.  3  Built.  364.  Sttt.£itr.       <  Oav.  11, 13. 
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for  two  years  in  5  Rich.  II.;'"  but  in  Henry  the  sixth's 
time,  they  were  granted  him  for  life  by  a  statute  in  the 
thirty-first  year  of  his  reign  :  and  again  to  Edward  IV.  for 
the  term  of  his  Ufe  also }  aince  which  time  they  were 
regularly  granted  to  all  his  successors,  for  life,  sometimes 
at  the  first,  sometimes  at  other  aabaeq^uent  parliaments,  till 
die  reign  of  Charles  the  first:  wheiiy  as  the  noble  historian 
txpnun  it,"  his  ministers  were  not  sufficiently  solicitouB  . 
for  a  venewal  of  this  legal  grant.  And  yet  these  imposts 
were  imprudently  and  unconstitutioiiaUy  levied  and  taken* 
without  consent  of  parliament,  for  fifteen  years  together  i 
wUch  was  one  of  the  causes  of  those  unhappy  discontents* 
justifiabfe  at  first  in  too  many  instances,  but  which  de- 
generated at  last  into  causeless  rebellion  and  murder.  For* 
as  in  every  other,  so  in  this  particular  case,  the  king 
(previous  to  the  commencement  of  hostilities)  gave  the 
nation  ample  satisfaction  for  the  errors  of  his  former  conduct, 
by  passing  an  act,^  whereby  he  renounced  all  power  in  the 
crown  of  levying  the  duty  of  tonnage  and  poundage,  without 
the  express  consent  of  parliament ;  and  also  all  power  of 
imposition  upon  any  merchandizes  whatever.  Upon  the 
Restoration  this  duty  was  granted  to  king  Charles  the 
second  for  life,  and  so  it  was  to  his  two  immediate  succes- 
sors; but  now  by  three  several  statutes,  9  Ann.  c.  6, 
.    1  Geo.  I.  c  1^,  and  3  Geo.  I.  c.  7,  it  is  made  perpetual 

and  mortgaged  for  the  debt  of  the  public.  The  customs  ot^aad 
thus  unposed  by  parliament  were  chiefly  contained  in  two 
books  of  rates,  set  forth  by  parliamentary  authority  $^  one 
signed  by  sir  Harbottle  Grimston,  speaker  of  the  house  of 
commons  in  Charles  the  second's  time ;  and  the  other  an 
additional  one  signed  by  sir  Spenser  Compton,  speaker  in 
the  leign  of  George  the  first;  to  which  also  subsequent 
additions  have  been  made.  But  one  of  the  most  usefiil 
efforts  of  modern  legislation,  has  been  the  consolidation  of 
all  the  acts  and  regulations  relating  to  the  customs.  The 
first  act  having  this  object,  was  passed  in  the  year  1787, 
21  Geo.  III.  c.  13.    This,  however,  still  left  the  law 

'  Dtv.  IS.  *  Stat.  13  Cur.  II.  e.  4.  11  0«o. 

'  Hist.  Reb«ll.  b.  3.  I.  c.  7. 

*  16  Car.  I.  c.  a 


Digitized  by  LilJogle 


330 


OF  THE  kino's  REVENUE.  [Ch.  VIII. 


on  this  subject  in  a  confused  state,  in  which  it  continued 
until  the  year  1826,  when  by  two  acts,  (5  Geo.  IV.  c.  105, 
and  7  Geo.  IV.  c.  48,  all  prior  enactments  were  repealed, 
and  all  the  acts  relating  to  the  subject  consolidated  in  a 
masterly  manner  by  the  acts  G  Geo.  IV.  c.  106  to  c.  116, 
both  inclusive.  These  were  agaio  repealed  in  the  year 
1883,  and  re-enacted  with  fresh  provisions  by  the  3  &  4 
Wm*  IV.  c.  50,  to  c.  60,  both  inclusive :  and  in  an  annual 
aet  passed  in  every  session,  under  the  title  of  "  An  Act  to 
"  aniend  the  laws  relatiog  to  the  Cuatoms,"  all  the  new 
measures  of  the  session  are  brought  together.  The  last 
of  these  acts  is  the  1  &  ft  Vict  c.  113,  but  it  would  be  im- 
proper in  an  elementary  work  to  enter  into  a  detail  on  this 
subject.^ 

iMtrm       Aliens  formerly  paid  a  larger  proportion  than  natural 
subjects,  which  was  what  was  generally  understood  by  the 

alien's  duty;  to  be  exempted  from  which  was  one  principal 
cause  of  the  frequent  applications  to  parliaments  for  acts  of 
naturalization.    But  by  the  24  Geo.  III.  sess.  2,  c.  16,  it 
was  enacted  that  the  petty  custom  or  additional  duty  on 
all  the  goods  of  aliens  or  strangers  should  cease,  except 
those  which  liad  been  granted  to  the  city  of  London,  which 
still  retains  a  trifling  duty  on  what  is  called  package,  or 
seavage,  on  the  goods  of  aliens* 
[  317  ]     These  customs  are  then,  we  see,  a  tax  immediately  paid 
Cnstoms  arc  by  the  merchant,  although  ultimately  by  the  consumer* 
mlteiy  piid  Aud  yct  thcse  are  the  duties  felt  least  by  the  people ;  and, 
mmS!^^'  if  prudently  managed,  the  people  hardly  consider  that  they 
pay  them  at  all.   For  the  merchant  is  easy,  being  sensible 
he  does  not  pay  them  forliimself;  and  the  consumer,  who 
really  pays  them,  confounds  them  with  the  price  of  the 
commodity :  in  the  same  manner  as  Tacitus  observes,  that 
the  emperor  Nero  gained  the  reputation  of  abolishing  the 
tax  of  the  sale  of  slaves,  though  he  only  transferred  it  from 
the  buyer  to  tlic  seller  ;  so  that  it  was,  as  he  expresses  it, 
*'  remissum  magis  specie,  quam  vi :   quia,  cum  venditor 
.    jpendere  juberetur,  in  partem  pretii  emptoHbtts  accres- 

*  See  Burn's  Justice,  edit.  28,  where      ing  both  to  the  Cintons  And  theexciw 
a  complete  account  of  the  acts  relat-     is  to  be  foond. 
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*'  cebat."^    But  this  inconvenience  attends  it  on  the  other  DisadTan- 

tAf^es  of  ex-. 

hand,  that  tliese  imposts,  if  loo  heavy,  are  a  check  and  Jjjjj*^' 
cramp  upon  trade ;  and  especially  when  the  value  of  the 
commodity  bears  Httle  or  no  proportion  to  the  quantity  of 
the  duty  imposed.  This  in  consequence  gives  rise  also  to 
smuggling,  which  then  becomes  a  very  lucrative  employ- 
ment: and  its  natural  and  most  reasonable  punishment, 
tw8.  confiscation  of  the  commodity,  is  in  such  cases  quite 
ineffectual;  the  intrinsic  value  of  the  goods,  which  is  all 
that  the  smuggler  has  paid,  and  therefore  all  that  he  can 
lose,  being  very  inconsiderable  when  compared  with  his 
prospect  of  advantage  in  evading  the  duty.  Recourse  must 
therefore  be  had  to  extraordinary  punishments  to  prevent 
it,  and  capital  ones  have  been  inflicted:  which  destroys  all 
proportion  of  punishment,*  and  puts  murderers  upon  an 
equal  footing  with  such  as  are  really  guilty  of  no  natural, 
but  merely  a  positive,  offence.  These  have  therefore  been 
abolished,  unless  attended  with  peculiar  circumstances  J 

There  is  also  another  ill  consequence  attending  high  im- 
posts on  merchandize,  not  frequently  considered,  but  ii^dis- 
putably  certain ;  that  the  earlier  any  tax  is  laid  on  a  commo- 
dity, the  heavier  it  falls  upon  the  consumer  in  the  end:  for 
every  trader,  through  whose  hands  it  passes,  must  have  a 
profit,  not  only  upon  the  raw  material  and  his  own  labour 
and  time  in  preparing  it,  but  also  upon  the  very  tax  itself, 
which  he  advances  to  the  government ;  otherwise  he  loses 
the  use  and  interest  of  the  money  which  he  so  advances. 
To  instant  I  in  the  article  of  foreign  paper.  The  merchant  [  318  ] 
pays  a  duty  upon  importation,  which  he  does  not  receive 
again  till  he  sells  the  commodity,  perhaps  at  the  end  of 
three  months.  He  is  therefore  equally  entitled  to  a  profit 
upon  that  duty  which  he  pays  at  the  custom-house,  as  to 
a  profit  upon  the  original  price  which  he  pays  to  the 
manufacturer  abroad;  and  considers  it  accordingly  in  the 
price  he  demands  of  the  stationer.  When  the  stationer 
sells  it  again,  he  requires  a  profit  of  the  printer  or  book- 
seller upon  the  whole  sum  advanced  by  him  to  the  merchant: 

*  Hiit.  I.  13.  deathfseeanltp.  128  n.     See  also  an 

*  Montesq.  Sp.  L.  b.  13,  c.  8.  act  for  the  prevention  of  smuggliDg,  3 
y  As  to  the  crimes  punishable  wiUi     ^  4  Win.  4,  c.  5^3. 
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and  the  bookieller  does  not  forget  to  cbarge  the  full  pro- 
portion to  the  student  or  ultimate  consumer ;  who  therefore 
does  not  only  pay  the  ori^nal  duly,  but  the  profits  of  these 
three  intermediate  traders,  who  have  successively  advanced 
it  for  him.  This  might  be  carried  much  farther  in  any 
mechanical,  or  more  complicated,  branch  of  trade.  The 
customs  produced  the  enormous  sum  of  £i9,l54f,72i)  in 
the  year  ending  Jan.  5,  1839. 
IV.  Th$  IV.  Directly  opposite  in  its  nature  to  this  is  the  excise 
duty ;  which  is  an  inland  imposition,  paid  sometimes  upon 
the  consumption  of  the  commodity,  or  frequently  upon  the 
retail  sale,  which  is  the  last  stage  before  the  consumption. 
This  is  doubtless,  impartially  speaking,  the  most  economical 
way  of  taxing  the  subject:  the  charges  of  levying,  collecting, 
and  managing  the  excise  duties  being  considerably  less  in 
proportion,  than  in  other  branches  of  the  revenue,  [t  also 
renders  the  commodity  cheaper  to  the  consumer,  than 
charging  it  with  customs  to  the  same  amount  would  do;  for 
the  reason  just  now  given,  because  generally  paid  in  a  much 
later  stage  of  it  The  excise  duty  is .  also  a  great  check 
to  the  adulteration  of  the  articles  on  which  it  is  levied. 
But,  at  the  same  time,  the  rigour  and  arbitrary  proceedings 
of  excise  laws  seem  hardly  compatible  with  the  temper  of 
a  free  nation.  For  the  frauds  that  might  be  committed  in 
this  branch  of  the  revenue,  unless  a  strict  watch  is  kept, 
make  it  necessary,  wherever  it  is  established,  to  give  the 
officers  a  power  of  entering  and  searcliing  the  houses  of 
such  as  deal  in  exciseable  commodities,  at  any  hour  of  the 
day,  and  in  many  cases,  of  the  night  likewise.  And  the 
proceedings  in  case  of  transgressions  are  so  summary  and 
audden,  that  a  man  may  be  convicted  in  two  days  time  in 
die  penalty  of  many  thousand  pounds  by  two  commissioners 
[  $19  ]  or  justices  of  the  peace ;  to  the  total  exclusion  of  the  trial 
by  jury,  and  disregard  of  the  common  law.  For  which 
reason,  though  lord  Clarendon  telle  us,*  that  to  hia  know* 
ledge  the  earl  of  Bedford  (who  was  made  lord  treasurer  by 
king  Charles  the  first,  to  oblige  his  parliament)  intended  to 
have  set  up  the  excise  in  England,  yet  it  never  made  a  part 
of  that  unfortunate  prince's  revenue ;  being  first  intcoduoedy 

•  Rift.  b.  3. 
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on  Ae  model  of  the  Dutch  prototype,  by  the  parliament 
itself  after  its  rapture  with  the  crown.*  Yet  such  was  the 
opinion  of  its  general  unpopularity,  that  when  in  164£ 
aspersions  were  cast  by  malignant  persons  upon  the 

"house  of  commons,  that  they  intended  to  introduce  excises, 
the  house  for  its  vindication  therein  did  declare,  that 
*'  these  rumours  were  false  and  scandalous  ;  and  that  their 
**  authors  should  be  apprehended  and  brought  to  condign 
"  punishment.**^  However,  its  orifrinal*^  establishment  was  ^"^^inaiiy 
in  1643,  and  its  progress  was  gradual;  being  at  first  laid^*^* 
upon  those  persons  and  commodities,  where  it  was  supposed 
the  hardship  would  be  least  perceivable,  inz,  the  makers 
and  vendors  of  beer,  ale,  cyder,  and  perry,^  and  the  royalists 
at  Oxford  soon  followed  the  example  of  their  brethren  at 
Westminster  by  imposing  a  similar  duty ;  both  sides  pro- 
testing that  it  should  be  continued  no  longer  than  to  the 
end  of  the  war,  and  then  be  utterly  abolished.*  But  the 
parliament  at  Westminster  soon  after  imposed  it  on  flesh, 
wine,  tobacco,  sugar,  and  such  a  multitude  of  other  com- 
modities, that  it  might  fairly  be  denominated  general :  in 
pursuance  of  the  plan  laid  down  by  Mt.  Pymme  (who  seems 
to  have  been  the  father  of  the  excise)  in  his  letter  to  Sir 
John  Hothara,^  signifying,  "  that  they  had  proceeded  in  [  ] 

the  excise  to  many  particulars^  and  intended  to  go  on 
"  fiurther ;  but  that  it  would  be  necessary  to  use  the  people 
"  to  it  by  little  and  little."  And  afterwards,  when  ihe 
nation  had  been  accustomed  to  it  for  a  series  of  years*  the 


*  Ad  exeiM  on  qptnti  wtm  impoied 
veiy  MOtt  after  tiie  United  States  of 
Aneiiea  «ei«  doelarad  indepoadMitin 
the  yitr  1790. 

*  Com.  Journ.  8  Oct.  1642. 

*  The  translator  and  continuator 
of  I'etavms's  Chronological  History 
(Loftd.  fol.)  isfoffms  tihal  it 
ma  firat  movad  fitr,  38  Mar.  1648,  bj 
Mr.  Prynne.  And  H  sppaais  from 
the  journals  of  the  commoM,  that  on 
that  day  the  house  resolved  itself  into 
a  committae  to  consider  of  raising  mo- 
ney, in  consequence  of  which  the  ex- 
em  wu  aftanvaids  voted.  B«t  Mr, 


Frynae  was  nol  a  aaomber  of  parlia- 
moBt  till  7  Nov.  1658 ;  and  pnblnhad 
in  1654,  "  A  protestation  against  tha 
"  ill^;a],  detestable,  and  of^-condemn^ 
"  ed  tax  and  extortion  of  excise  in 
"  general."  It  is  probably  therefore 
a  mistake  of  the  printer,  for  Mr. 
Pymme,  who  vraa  intendod  kt  chaa- 
eollor  of  tho  ozeiMqnar  undar  tha  tail 
of  Bedford.    Lord  Clar.  b.  7. 

*  Com.  Journ.  17  May  1643. 

«  Lord  Clar.  b.7. 

f  30  May  1643.  Dugdale  of  the 
troubles,  120. 
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iQCceediDg  cliaiiipions  of  liberty  boldly  and  openly  declared^ 
"  the  impost  of  excise  to  be  the  most  easy  and  indifferent 
nutoftt  « leyy  that  could  be  laid  upon  the  people  and  accord- 
f"cil/.  ji.  ^"S^y  continued  it  during  the  whole  usurpation.  Upon 
king  Charles's  return,  it  having  then  been  long  established 
and  its  produce  well  known,  some  part  of  it  was  given  to 
the  crown,  in  1^  Car.  II.  by  way  of  purchase  (as  was 
before  observed)  for  the  feudal  tenures  and  other  oppressive 
parts  of  the  hereditary  revenue.  And  this  is  still  called  an 
hereditary  excise.^  But,  from  its  first  original  to  tlie 
present  time,  its  very  name  has  been  odious  to  the  people 
of  England.  It  has  nevertheless  been  imposed  on  abun- 
dance of  other  commodities  in  the  reigns  of  king  William 
III.  and  every  succeeding  prince,  to  support  the  enormous 
expenses  occasioned  by  our  wars  on  the  continent.  Thus 
brandies  and  other  spirits  are  now  excised  at  the  distillery ; 
printed  silks  and  linens,  at  the  printer^s;  starch  and  hair 
powder,  at  the  maker's ;  gold  and  silver  wire,  at  the  wire- 
drawer^s ;  plate  in  the  hands  of  the  vendot*,  who  pays  yearly 
for  a  licence  to  sell  it ;  lands  and  goods  sold  by  auction, 
for  which  a  pound  rate  is  payable  by  the  auctioneer,  who 
BxdMaUe  charged  wilh  an  annual  duty  for  his  licence ;  and 

•rtidM.  coaches  and  other  wheel  carriages,  for  which  the  occupier 
is  excised,  though  not  with  the  same  circumstances  of 
arbitrary  strictness,  as  in  most  of  the  other  instances.  To 
these  we  may  add  coftbe  and  tea,  chocolate  and  cocoa  paste, 
for  which  the  duty  is  paid  by  the  retailer:  all  artificial 
wines,  commonly  called  sweets;  paper  and  pasteboard,  first 
when  made,  and  again  if  stained  or  printed ;  malt  as  before 
mentioned,  and  now  rendered  a  perpetual  tax ;  vinegars ; 
and  the  manufacture  of  glass,^  for  all  which  the  duty  is 
paid  by  the  manu&cturer  $  hops,  for  which  the  person  that 
gathers  them  is  answerable;  candles  and  soap,  which  are 
[  3&1  ]  paid  for  at  the  maker's ;  malt  liquors  brewed  for  sale,  which 
are  excised  at  the  brewery ;  cyder  and  perry,  at  the  vendor's ; 
and  leather  and  skins,  at  the  tanner's.   "  A  list,  which"  in 

>  Ord.  14  Au|f.  1649,  c.  SO.  5co>       «  The  duties  as  to        have  been 

bell,  72.  Stat.  1656.  c  19.  ScebeU,  reeeotly  consolidatedbythel  «i3Vict. 

463.  c.  44. 

*  1  Wm.  XV.C51. 
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the  opnion  of  Blackstone^  "  no  friend  to  his  country  would 
wish  to  see  farther  increased/' 

It  has,  howeTer,  been  increased,  and  all  the  exciseable 
articles  are  now  too  numerous  to  be  here  fully  given.  They, 
are  mostly  to  be  found  at  length  in  the  49  Geo.  III.  c.  69. 
The  principal  additions  are,  hides  at  the  dresser's  and  makers 
of  velluui ;  bricks  and  tiles  at  the  maker's ;  and  tobacco 
and  snuff  at  the  manufacturer's.  But  the  statutes  relating 
to  the  excise  require  consolidation  fully  as  much  as  those 
relating  to  the  customs  did  before  the  recent  acts  for  that 
purposed  This  branch  of  tlie  revenue  produced  the  sum 
of  £\  1,8()4,1 14  during  the  year  ending  January  5,  1839. 

A  duty  was  formerly  levied  upon  salt,  which  was  another 
distinct  branch  of  his  majesty's  extraordinary  revenue,  and 
consisted  in  an  excise  of  St.  Ad*  per  bushel  imposed  upon 
all  salt»  by  several  statutes  of  king  William  and  other  sub- 
sequent reigns.  But  by  statute  6  Geo.  IV.  c  65|  the  duty 
both  on  salt  and  rock  salt  was  taken  off,  whether  as  to  excise  ^ 
or  customs;  although  by  statute  6  Geo.  IV.  e.  105t  so^^^"> 
much  of  this  act  as  related  to  the  customs  was  repealed. 

V.  Another  very  considerable  branch  of  the  revenue  is  t- 
levied  with  greater  cheerfulness,  as,  instead  of  being  a  bur-  estabiishi^ 
den,  it  is  a  manifest  advantage  to  the  public.    I  racan  thertM«iidW»- 
post-otHcc,  or  duty  for  the  carriage  of  letters.    As  we  have 
traced  the  original  of  the  excise  to  the  parliament  of  1643,  so 
it  is  but  justice  to  observe  that  this  useful  invention  owes  its 
first  legislative  establishment  to  the  same  assembly.    It  is 
true,  there  existed  post-masters  in  much  earlier  times :  but 
I  apprehend  their  business  was  confined  to  the  furnishing 
of  post-horses  to  persons  who  were  desirous  to  travel  expe- 
ditiously, and  to  the  dispatching  of  extraordinary  pacquets 
upon  special  occasions.    King  James  I.  originally  erected 
a  post-office  under  the  control  of  one  Matthew  de  Quester 
or  de  I'Equester  for  the  conveyance  of  letters  to  and  from 
foreign  parts ;  which  office  was  afterwards  claimed  by  lord 
Stanhope,>^  but  was  confirmed  and  continued  to  William  [  8^  ] 
Frizell  and  Thomas  Witherings  by  king  Charles  I.  A,  D* 
for  the  better  accommodation  of  the  English  mer- 
chants.'   In  1635,  the  same  prince  erected  a  letter-office  fbr 

i  See  anU  p.  329.        *  Latch,  liep.  87.  ■  19  Rym.  Foed.  385. 
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England  and  Scotland,  under  the  direction  of  the  same 
Thomas  Witherings,  and  settled  certain  rates  of  postage 
but  this  exteoded  only  to  a  few  of  the  principal  roads,  the 
tiroes  of  carriaffi  were  uncertain,  and  the  post-masten  on 
each  road  were  required  to  furnish  the  mail  with  horses  at* 
the  rate  of  2i<L  a  mile.    Witherings  was  superseded,  for 
abuses  in  the  eiecution  of  both  his  offices,  in  1640;  and 
they  were  sequestered  into  the  hands,  of  Philip  Burlamaehy* 
to  be  exercised  under  the  care  and  oTarwght  of  the  king'Si 
principal  secretary  of  state.''   On  the  breaking  out  of  th» 
civil  war,  great  confusions  and  interruptions  were  neoeasa* 
rily  occasioned  in  the  conduct  of  the  letter-office.  Andj^ 
about  that  time,  the  outline  of  the  present  more  extended 
and  regular  plan  seems  to  have  been  conceived  by  Mr.  Ed- 
mond  Pridcaux,  who  was  appointed  attorney-general  to  the 
commonwealth  after  the  murder  of  king  Charles.    He  was 
chairman  of  a  committee  in  1642  for  considering  what  rates 
should  be  set  upon  inland  letters ;  °  and  afterwards  ap- 
pointed post-master  by  an  ordinance  of  both  the  houses,P 
in  the  execution  of  which  ofHce  he  first  established  a  weekly* 
conveyance  of  letters  into  aU  parts  of  the  nation ;  4  thereby 
saving  to  the  public  the  charge  of  maintaining  post-mastorSf 
to  the  amount  of  7,000/.  per  annum.   And,  his  own  emo- 
luments being  probably  very  considerable^  the  common 
council  of  London  endeavoured  to  erect  anotiier  post-office 
in  opposition  to  his ;  till  checked  by  a  resolution  of  the  houae^ 
of  commons,'  declaring,  that  the  office  of  postmaater  is  and 
ought  to  be  in  the  sole  power  and  disposal  of  the  parliament 
This  office  waa  afterwards  fiurmed  by  one  Manley  in  1654.* 
But,  in  1657,  a  regular  post-office  was  erected  by  the  autho- 
rity of  the  protector  and  his  parliament,  upon  nearly  the 
same  model  as  has  been  ever  since  adopted,  and  with  the 
same  rates  of  postage  as  continued  till  the  reign  of  queen 
ggg  ]  Anne.*    After  the  Restoration  a  similar  office,  with  some  im- 
provements, was  established  by  statute  \2  Car.  II.  c.  Sdy.. 


■  Ryni.  Foed.  650.  20Rjin.l92. 

•  20  Rym.  429. 

•  Com.  Jour.  38  Mw.  16*3. 

IMA  31  Blur.  16481 


'  Ibid.  21  Mar.  1649. 
'  Scobell,  358. 

^  Con.  Jooni,  9  lant  1667.  Seo- 
lNll,61l. 
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Imt  the  mtes  of  lettm  were  altered,  and  some  farther  regu- 
latKiiM  added,  by  the  statutes  9  Ann.  c.  10, 6  Geo.  I.  c.  21, 
^  Geo.  II.  c.  IS,  5  Geo.  III.  c.  25,  7  Geo.  III.  c.  50, 
41  Geo.  Ill,  c.  7,  42  Geo.  HI.  c.  81,  46  Geo.  III.  c.  92, 
^  Whi.  IV.  c  15,  4  and  5  Wm,  IV.  c.  44,  and  many  other 
statutes,  all  of  which  have  been  repealed  and  consolidated 
by  the  General  Post-office  Act,  1  Vict,  32,  and  penalties 
were  enacted,  in  order  to  confine  the  carriage  of  letters  to 
the  public  office  only»  except  in  some  few  eases:  a  provision, 
which  is  absolutely  necessavy ;  for  nothing  bnt  an  exclusive 
f^htcanenpport  an  oAoe  of  this  sort:  many  rival  inde- 
pendent offices  woidd  only  serve  to  rain  one  another.  The 
privil^e  of  letters  coming  free  of  postage,  to  and  from  mem- 
ben  of  parliament,  was  claimed  by  the  house  of  commons 
in  1660,  when  the  first  legal  settlement  of  the  present  post- 
office  was  made  but  afterwards  dropped^  upon  a  private 
assurance  from  the  crown,  that  this  privilege  should  be  al- 
lowed the  members.'^  And  accordingly  a  warrant  was  con- 
stantly issued  to  the  post-master-general,*  directing  the  al- 
lowance thereof,  to  the  extent  of  two  ounces  in  weight:  till 
at  length  it  was  expressly  confirmed  by  statute  4  Geo.  III. 
€•  :  which  added  mai^  new  regulations,  rendered  necea- 
eary  by  the  great  abuses  ciept  into  the  practice  of  franking; 
whereby  the  annual  amount  of  firanked  letters  had  gradaally 
increased,  from  9$fiO(H.  in  the  year  1715,  to  170,7<XML  in  the 
yemr  I768;7  and  since  this  period  it  has  been  found  neces- 
eary  farther  to  regulate  this  privilege,  and  by  an  act  of  her 
present  majesty,  1  Vict.  C.3G,  it  is  fully  defined  and  declared, 
and  under  it  every  member  of  parliament  may  receive  fifteen 
letters  of  one  ounce  weight  a  day,  and  send  ten,  (s.  4) 
provided  tliat  the  whole  superscription  shall  be  written  by 
such  member  sending  the  same,  and  shall  contain  liis  name, 
together  with  the  name  of  the  post-town  from  which  the 
aame  is  intended  to  be  sent,  and  the  day,  month,  and  year 
vhen  the  same  shaU  be  put  into  the  post-office,  the  day  of 
the  month  to  be  in  words  at  length.  Inhere  cannot  be  de- 
irised  a  more  eligible  method  than  this  of  raising  money  upon 


«  Com.  Journ.  17  Dec.  1660. 

•  Ibid.  22  D«c.  1660. 

•  IfmL  16  Apr.  1735u 


*  Ibid.  26  Feb.  1734. 
y  IbitL  28  Mar.  1764. 
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the  subject:  for  therein  both  the  government  and  the  people 
find  a  mutual  benefit;  which  amounted  to  the  former  in  the 
year  ending  Jaoiiftry  1829  to  the  Bum  of  l^25,QO0L  The 
gOTernment  thus  acqnireB  a  large  revenue :  and  the  people 
do  their  buainess  with  greater  ease,  esqiediliout  and  cheap- 
[  3^  ]  neasi  than  they  would  be  able  to  do  if  no  sueh  tax  (and 
of  oourae  no  auoh  office)  existed.  And  it  is  believed  that 
thk  excellent  institution*  howerer  useful  it  is  to  the  public^ 
as  at  present  oondueledi  ii  yet  susceptible  of  fiirtlier  inr 
provement. 

VI.  stamp*.     VI.  A  sixth  branch  of  the  perpetual  revenue  consists  in 
the  stamp  duties,  which  were,  in  the  time  of  Blackstonc,  a 
tax  imposed  upon  all  parchment  and  paper  whereon  any 
legal  proceedings,  or  private  instruments  of  almost  any  na- 
ture whatsoever,  are  written  ;  and,  also  upon  hcenses  for 
retailing  wines,  letting  horses  to  hire,  and  for  certain  other 
purposes ;  and  upon  ail  almanacks,  newspapers,  advertise- 
ments, cards,  dice,  and  pamphlets  containing  kss  than  six 
sheets  of  paper.    These  imposte  are  very  Taiious,  accorc^ 
log  to  the  nature  of  the  thing  stamped,  rising  gradually  from 
a  penny  to  thousands  of  pounds.   This  is  also  a  tBX»  which 
iJiough  in  some  instances  it  may  be  heavily  fdt,  by  greatly 
increasing  the  expence  of  all  mercantile  as  well  as  many 
legal  proceeiUngs,  yet  Qf  noderateiy  imposed)  and  properly 
regulated,  is  of  service  to  the  public  in  general,  by  authenti- 
cating instrumente,  and  rendering  it  mudi  more  difficult  than 
formerly  to  forge  deeds  of  any  standing ;  since,  as  the  officers 
of  this  branch  of  tlie  revenue  vary  their  stamps  frequently 
by  marks  perceptible  to  none  but  themselves,  a  man  that 
would  forge  a  deed  of  king  William's  time,  must  know  and 
he  able  to  counterfeit  the  stamp  of  that  date  also.  In 
France  and  some  ntlier  countries  the  duty  is  laid  on  the  con- 
tract itself,  not  on  the  instrument  in  which  it  is  contained; 
(as,  with  us  too,  besides  the  stamps  on  the  indentures^  a  tax 
was  laid  by  statute  8  Ann.  c.  9,  of  6d,  in  the  pound,  upon 
every  apprentice-fee,  if  it  be  50/.  or  under ;  and  It.  in  the 
pound,  if  it  be  a  greater  sum)  but  this  tends  to  draw  the 
subject  into  a  thousand  nice  disquisitions  and  disputes  con- 
cerning the  nature  of  his  contract,  and  whether  taxable  or 
not ;  in  which  the  fanners  of  the  revenue  are  sure  to  have  the 
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advantage.*  The  ftrst  inadtatloii  of  die  stamp  dutlea  was  hj 
statute  5  &  6  W,  &  M*  c  £1«  and  they  have  smce  in  many 
instances  been  increased  to  ten  times  their  original  amount. 

But  many  important  alterations  have  taken  place  in  this  AttmtimM 
branch  of  the  revenue  since  the  time  of  Blackstone.    The  time  of 
stamp  duties  payable  on  proceedings,  as  well  in  the  several 
courts  of  law  and  equity  as  in  the  admiralty  and  ecclesiasti- 
cal courts,*  as  also  those  on  pamphlets*  and  almanacks*^  have 
been  entirely  repealed,  and  those  on  newspapers,  advertise- 
ments,*^  cards,  and  dice,«  have  been  consid^ably  reduced; 
buty,  on  the  other  hand»  the  list  of  articles  requiring  a  stamp 
lias  greatly  increased*  to  socb  a  length  indeed  as- to  vender 
it's  have  emmeration  inoonrenient.  The  plan  also  of  affix* 
ing  the  duty  aceordmg  to  die  amount  <^  the  money  whidi 
passes  on  every  transfer  of  property ;  the  ad  whrmn  stamp, 
&r  the  most  bof^nsome  and  serviceable  to  the  re- 
venue of  any,  and  reprobated  by  Blackstone  in  the  incon- 
siderable instance^  of  apprenticeship  indentures,  has  ahiiost 
entirely  sprung  up  since  the  CommenLiries  were  written. 
The  statutes  on  this  fruitful  subject  of  modern  legislation  are 
very  numerous,  the  principal  one  at  present,  the  schedules 
to  which  form  the  most  valuable  guides  to  a  knowledge  of 
jthis  branch  of  the  revenue  is  tlie  05  Geo.  III.  c.  184.^  But 
here  there  is  abo  a  great  want  of  a  oonsolidatkm  of  acts  in 
•whipb  indeed  some  progress  has'  recently  been  madot  A 
atsmp  duty  is  now  payable,  with  some  exemptions,  on  all  in* 
atmments  connected  with  real  or  personal  property*  whetiier 
jditer  vkm,  or  of  a  testamentary  nature,  and  besides  the 
stamp  duty  payable  in  many  cases  on  the  instrument  itself; 
the  ad  valorem  duty  rises  in  amount  according  to  the  nature 
of  each  case.    Agreements,  bonds,  deeds,  receipts,  probates, 
and  legacies,  policies  of  insurance,  newspapers  and  adver- 
.tisements,  form  the  principal  items  in  the  list;  but  there  is 

*  Sp.  of  L.  b,  xiii.  c.  9.  29  Geo.  111.  c  51.   They  were  con* 

*  5  Geo.  IV.  e.  41.  solidated  in  1604, 44  Geo.  III.  c.  98  ; 
'    *  3  &  4  Wm.  IV.  c.  23.  further  augmented  in  1808 ;  end  m 

*  4  &  6  Wm.  IV.  c.  67.  1815  the  general  act  was  passed. 

3  &  4  W.  IV.  c.  23.  *  A  bill  was  brought  in  in  session 

*  9  Geo.  IV.  c.  18.  183f),  hut  was  not  pressed  by  the  gO' 

'  The  stamp  acts  of  Geo.IIT.  were,  veroment. 
20Gi;o.llLc.28.  23  Geo.  111.  c.  58. 
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hardly  a  transaction  of  business  whether  creator  small,  which 
can  be  legal  and  effectual  without  benefiting  this  branch  of 
the  revenue. 

Duty  on  Another  ?ery  productive  branch  of  reventte»  which,  is 
^JiShtm  Mid  usually  ckssed  under  this  head,  has  arisen  nnce  the  time  of 
port-iuMM*.  ^im^i^iQi^Q^      ^jj^^.  Q„  stage-coaches  and  post-horses*  A 

weekly  account  is  rendered  by  each  post-master  of  the  num- 
ber of  carriages  and  horses  hired,  the  duty  being  payable  ao- 

cording  to  the  number  of  miles  travelled,  and  the  number  of 
passengers ;  a  duty  is  also  payable,  which  promises  to  be 
very  considerable,  by  the  proprietors  of  railways  for  passen- 
gers conveyed  for  hire  in  carriages  drawn  by  steam,  or  other- 
wise.s  The  sixth  branch  of  the  revenue  produced  during 
the  3'ear  endincr  January  5,  1839,  the  sum  of  6,612,927/. 

vii.TbeM.  VII.  A  seventh  branch  is  what  is  now  usually  called 
'  t/i€  asseued  iaxet^taid  by  a  recent  act^  the  boards  of  stamps 
and  taxes  are  consolidated^  and  all  the  duties  arising  from 
these  two  branches  of  the  revenue  are  collected  and  received 
under  the  direction  of  one  board  of  commissioners.  The 
assessed  taxes  consist  of  various  particulars.  I.  The 
first  of  which  has  been  usually  considered  the  house 

[  ^5  ]  and  window  duties.  As  early  as  the  Conquest  mention 
is  made  in  domesday-book  of  fumagc  or  fuage»  vulgarly 
called  smoke  liurthingSi  which  were  paid  by  custom  to  the 
king  for  every  chimney  in  the  house.  And  we  read  that 
Edward  the  black  prince  (soon  after  his  successes  in 
France)  in  imitation  of  the  English  custom,  imposed  a 
tax  of  a  florin  upon  every  hearth  in  his  French  domi- 
nions.' But  the  first  parliamentary  establishment  of  it  in 
England  was  by  statute  13  &  14  Car.  II.  c.  10,  wliereby 

Mdwli2!miran  hereditary  revenue  of  2s.  for  every  hearth,  in  all  houses 
paying  to  church  and  poor,  was  granted  to  the  king  for  ever. 
And,  by  subsequent  statutes  for  the  more  regular  assessment 
of  this  tax,  the  constable  and  two  other  substantial  inha- 
bitants of  the  parish,  to  be  appointed  yearly,  (or  the  sur- 
veyor, appointed  by  the  crown,  together  with  such  constable 
or  other  public  officer)  were,  once  in  every  year,  empowered 
to  view  the  inside  of  every  house  in  the  parish.   But,  upon 

'3ft  3Wni.  IV.  c.  190.  3ft4  S  ft  8  Wn.  IV.c.  190. 

Wm.  IV.  c.  48.   6  &  7  Wn.  IV.  1  Mod.Uii.Htti.  nin.463.  Spelm. 

C45.    6  &  7  Wm.  1 V.  c.  65.  GtoM.  III. 

k  4  &  6  Wm.  IV.  c.  GO,  and  aee 
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the  Revolution,  by  statute  1  W.  &  M.  st.  1,  c.  10,  hearth- 
money  was  declared  to  be  "  not  only  a  great  oppression  to 
*'  the  poorer  sort,  but  a  badge  of  slavery  upon  the  whole 
"  people,  exposing  every  man's  house  to  be  entered  into, 
"and  searclied  at  pleasure,  by  persons  unknown  to  him; 
"  and  therefore,  to  erect  a  lasting  monument  of  their  ma- 
"  jesties  goodness  in  every  house  lii  the  kingdom,  the  duty 
"  of  hearth-money  was  taken  away  and  abolished."  This 
monument  of  goodness  remams  among  us  to  this  day:  but 
the  prospect  of  it  was  somewhat  darkened,  when  in  sik 
years  afterwards  by  statute  7  Wm.  III.  c.  18,  a  tax  was  laid 
upon  all  houses  (except  cottages)  of  2s. ,  afterwards  advanced 
to  9i,  per  anmm,  and  a  tax  also  upon  all  windows,  if  they 
exceeded  nine,  in  such  house.   Which  rates  have  been  from 
time  to  timei  varied,  being  soon  extended  to  all  windows 
exceeding  six ;  and  power  is  given  to  surveyors,  appointed 
by  the  crown,  to  inspect  the  outside  of  houses,  and  also  to 
pass  through  any  house  two  days  in  the  year,  into  any  court 
or  yard,  to  inspect  the  windows  there.   A  new  duty  from  [  3^6  ] 
6d.  to  Is.  in  the  pound,  was  also  imposed  by  statutes 
18  Geo.  III.  c.  ft6,  and  19  Geo.  III.  c.  59,  on  every 
dwelling-house  Inhabited,  together  with  the  offices  and 
gardens  therewith  occupied:  which  duty,  as  well  as  the 
ftmner,  was  under  the  direction  of  the  commissioners  of  the 
land-tax.   These  were  further  increased  and  regulated  by 
the  4S  Geo.  III.  c.  55,  and  the  S  ft  4  Wm.  4,  e.  99,  but 
the  duty  on  houses  was  entirely  taken  off  in  the  year  1834« 
by  Stat.  4  Wm.  IV.  c.  19,  and  considerable  reduction  has 
taken  place  in  the  window  duty.    The  4  Geo.  IV.  c.  1 1,  ^SJ?** 
reduced  the  former  duties  to  one-half,  and  the  4  &  5  Wm.  IV. 
c.  73,  exempts  fiurm-houses   belonging   to  farms  under 
200L  a-year  from  the  payment  of  duties  on  windows  after 
5th  of  April  1834,  and  some  other  minor  exemptions  are 
also  made.   But  as  a  general  rule,  a  house  having  eight 
windows  or  lights  pays  a  duty  of  16f.  per  annum:  nine 
windows  or  lights  IL  U.,  and  so  on  in  an  inoreashig  ratio 
regulated  by  the  number  of  windows.'' 

I  Stat  20  Geo,  II.  c.  3.   31  Geo.        *  48  Geo.  III.  c.  55.     4  Geo.  IV. 

II.  c.  22.    2  Geo.  III.  c.  8.   6  Geo.     c.  1 1.    6  Geo.  IV.  c.  7.    2  &  3  Wm. 

III.  c.  38, 4iw{  24  Gm.  ii/.  Mtt.2,     IV.c.  113.    4  &  6  Wm.  IV.  c. 64. 
e,3B, 


Digiiizeo  by  GoOgle 


342 


OF  THE  KINO*8  KETENUE*  [Ch.  VIII* 


itomanMUc     2.  The  ncxt  item  of  the  assessed  taxes  is  a  (luty  of  \l.  4*^ 
j^er  annum  for  every  male  servant  retained  or  employed  in 
the  seTeral  capacities  specifically  mentioned  in  the  act  of 
parliament^  and  which  almost  amount  to  an  universalityy 
except  such  as  are  employed  in  husbandry,  trader  or  mst- 
nufiictures.   A  tax  of  this  nature  was  first  imposed  by 
statute  17  Geo.  III.  c  S9,  amended  by  19  Geo.  III.  c  £9, 
re-enacted  by  the  46  Geo*  III.  c  55»  and  58  Geo.  III.  c  93» 
and  reduced  to  its  present  rate  by  the  4  Geo.  IV.  e.  IK 
By  the  4  &  5  Wm«  IV.  c  73»  s.  S,  male  servants  under 
eighteen  years  of  age  pay  no  duty.  This  Is  also  under  the 
management  of  the  commissioners  of  stamps  and  taxes. 
8.  A  third  branch  is  the  duty  arising  from  licences  or» 
a  Carriages,  carriages.     In  1651'  two  hundred  hackney  coaches  were 
i^a^^y     allowed  within  London,  Westminster,  and  six  miles  round, 
under  the  direction  of  the  court  of  aldermen.^    By  statute 
13  &  14  Car.  II.  c.  2,  four  huiulred  were  licensed;  and 
the  money  arising  thereby  was  applied  to  repairing  the 
streets.™    This  number  was  increased  to  seven  hundred  by 
statute  5  W.  &  M.  c.  22,  and  the  duties  vested  in  the  crown: 
and  by  the  statute  9  Ann.  c.  23,  and  other  subsequent 
statutes  for  their  government,*^  there  are  many  thousand 
licensed  coaches.   This  revenue  is  governed  by  the  com* 
missloners  of  stamps  and  tazes,^  and  is,  in  truth,  a  benefit 
to  the  subject ;  as  the  expense  of  it  is  Mt  by  no  individual^ 
[  3:^7  ]  and  it*s  necessary  regulations  have  established  a  competent 
•  jurisdiction;  and  hackney  and  stage  coaches  and  their 
drivers  have  been  further  regulated  by  the  1  &    Wm.  IV. 
c.      and  an  act  o&  her  present  majesty,  1  &  2  Vict.  s.  79. 
But  the  duty  on  carriages,  at  first  confined  to  hackney  car- 
riages, is  now  much  more  extensively  levied,  and  consists  of 
a  duty  on  every  carriage,  with  certain  exemptions,  whether 
kept  for  private  use  or  for  hire.P    An  annual  duty  of  61.  is 
payable  for  a  carriage  with  four  wheels  kept  for  private  use. 
51, 5sp  for  a  four  wheeled  post  chaise,  and  if  drawn  only  by 

»  Srobell,  313.  «  1  &  2  Wm.  IV.  c.  22. 

"  Cmn.  Journ.  14  Feb.  1661.  P  48  Geo.  III.  c.  55,  and  62  Geo. 

•  lUAim.c.  lU,  ^  168.  12  Geo.  I.  III.  c.  93.  4Geo.IV.  c.  11.  1  Wm. 

c.  15.  7  G«o.  IIL  c.  44.    10  Geo.  IV.  c.  36    3  &  3  Wm.  IV.  c  81. 

III.  c.  44.   11  Geo.  IIL  «.  24, 26.  3  &  4  Wm.  IV.  c.  39.* 
12  Geo.  III.  c.  48. 
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Ode  horse,  44,  lOt,  A  carriage  with  two  wheds  paya  only 
8^£f.4  nnlesa  drawn  by  two  or  more  horses,  when  it  pays 
4/.  lOf  • :  but  if  the  price  of  the  carriage  has  never  exceeded 

211.  it  is  exempted  from  duty.1 

The  other  branches  of  the  assessed  taxes  may  be  briefly 
mentioned.    4.  A  duty  is  payable  on  liorses  and  mulcs>  i.  noi-»e». 
whether  kept  for  the  purpose  of  riding  or  drawing,  or  hiring, 
or  kept  for  the  purposes  of  husbandry,  which  are  specified 
in  the  statutes  passed  relative  to  this  subject.'^ 

5*  A  duty  is  payable  on  dogs,  which  varies  from  8^.  Gd.  to  £!|^SdiM. 
1#.  per  annum,  according  to  the  value  of  the  dog.*  6.  There 
la  not  only  a  duty  on  horses,  but  a  duty  on  horse-dealers.^ 
7.  A  seventh  branch  is  the  duty  on  hair  powder,  which  was 
fiirmerly  much  more  pfoduclive  than  at  present,^  8.  The  next  . 
is  the  tax  on  armorial  bearings,  a  very  proper  tax/  and  the 
9th  and  last  is  the  duty  payable  in  respect  of  killing  game, 
and  for  game-keepers.'"  The  whole  annual  amount  of  all 
these  taxes  for  the  year  ending  January  the  5th  1839,  was 
3,654,8 18/. 

VTII.  The  eighth  and  last  branch  of  the  king's  extraordi- [  327  ] 
nary  perpetual  revenue  is  the  duty  upon  offices  and  pensions  | 
consisting  in  an  annual  payment  of  Is,  in  the  pound  (over 
and  above  all  other  duties)^  out  of  all  salaries,  fees,  and  per- 
quisites, of  offices  and  pensions  payable  by  the  crown,  ex- 
ceeding the  value  of  100  JL  per  anmim.   This  highly  popular  Duty  on  of- 
taxation  was  imposed  by  statute  81  Geo.  IL  c       and  is  vn^m, 
under  the  direction  ci  the  commissioners  of  the  land-tax* 


<  04(  7  Wn.IV.  and  1  Vict.  c.  61. 
'  48  Gm.  IILc  6&  53  Geo.  III. 
c.  9a.  4 Geo.  IV.  e.  11.  1  Win,  IV.o. 

as.  3&4Wiri.IV.c.39.  4&5Wm. 
IV.  c.  73,  and  5  &  6  Wm.  IV.  c.  64. 

•  48  Geo.  III.  c.  55.  62  Geo.  III. 
c.  93.  3&4Wm.IV.c.39.  45c5 
Wni.IV.e.7S. 

*  43  Geo.  m.  e.  161.  BZ  Geo. 
III.  c  93. 

•  43  Geo.  III.  c.  161.  48  Geo. 
m.  c.  65.    52  Geo.  III.  c.  93. 

"  48  Geo.  III.  c.  55.  52  Geo.  ill. 
e.93. 

*  48  Oeo^m.  e.  55.  64Goo.m. 


c.  141.  55Geo.  m.c.44. 

*  Pfovkms  to  thif,  a  deduction  of 
6d.  in  the  pound  was  chuged  on  til 

pensions  and  annuities,  and  all  sala- 
ries, fees,  and  wages  of  all  ofTices  of 
profit  granted  l»y  or  derived  from  the 
crown  J  in  order  to  pay  the  interest  at 
the  rate  of  three  per  cent,  on  one  mil- 
Ikm,  which  was  niied  tor  discliargiDg 
the  debti  on  tfie  civil  Bi^  by  etamtes 
7  Geo.  I.  St.  1,  c.  27.  11  Geo.  I. 
c.  17,  and  12  Geo.  I.  c.  2.  This  mil- 
lion, being  charged  on  this  particular 
fund,  is  not  considered  as  any  part  of 
the  national  debt. 
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Salaries,  offices  and  pensions  are  now  subject  to  three 
duties  those  of  is.,  Gd.  and  4s,  in  the  pouiidJ 
Araoantof      The  dear  net  produce  of  these  several  branches  of  the 
revenue,  after  all  charges  of  collecting  and  raanagement  paid,, 
amounted,  in  the  time  of  Blackstone,  annually  to  about  sef  en 
iniiJions  aod  three  quarters  sterling  :  besides  more  than  two 
■uUions  and  a  quarter  raised  by  the  land  aod  mak-tax.  The- 
groM  income  for  the  year  ending  January  the  5th  183% 
ariaing  from  all  branchea  of  the  revenue,  amounted  to  thef 
Appcopria.  siunof  44^176gUt4/L    Ho^  this  imoMnse  Mini  ia  appropriated 
ga^ni'**  ianexttobe-conaidered.  And  thia  is,  ftnt  aod  prneipally^ 

1K>  the  payment  ^tfae  interest  of  the  national  debt- 
virst  In  th9     In  order  to  take  a  clear  and  comprehensive  view  ef  the 
orihe  mIT*  ^^^^  national  debt,  it  must  first  be  premised*  that 

whliuiSf^  aiW  the  Revolution,  when  oar  new  eonneetions  with  Europe 
introduced  a  new  system  of  foreign  polities,  the  expenses  of 
the  nation,  not  only  in  settling  the  new  establishment,  but  ii> 
[  ]  maintaining  long  wars,  as  principals,  on  the  continent,  for 
the  security  of  the  Dutch  barrier,  reducing  the  French  mo- 
narchy, settling  the  Spanish  succession,  supporting  the 
house  of  Austria,  maintaining  the  liberties  of  the  Germanic 
body,  attempting  to  subdue  the  revolted  colonies  of  America, 
restoring  the  house  of  Bourbon  to  the- throne  of  France  a^r 
the  first  French  revolution,  and  other  puiposesy  increased  t<^ 
an  nnuaual  degree :  insomuch  that  it  waa  not  thought  advi- 
sable to  raise  all  the  expenses  of  any  one  year  by  taxes  t& 
be  levied  within  that  year,  lest  the  unaocuatomed  weight  of 
them  shonld  create  munmira  among  the  people.  It  waa 
therefore  |he  policy  of  the  times  to  antidpate  the  revenues 
.   of  their  posterity,  by  borrowing  knmense  soma  for 

rent  service  of  the  statei,  and  to  lay  no  more  taxes  upon  (he 
subject  than  would  suffice  to  pay  the  annual  interest  of  the 
aums  so  borrowed :  by  this  means  converting  the  principal 
debt  into  a  new  species  of  proptjrty,  transferable  from  one 
man  to  another  at  any  time  and  in  any  quantity.  A  system 
which  seems  to  have  had  its  original  in  the  state  of  Florence, 
A.D,  1344:  whieh  government  then  owed  about  60,000/. 
wienetBi-  Sterling*,  and,  being  unable  to  pay  it,  formed  the  principal 
iuto  an  aggregate  sum,  called  metaphorically  a  mount  or 

'  Mr.  J.  ColeridgeViaols. 
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h§mk,  ibe  diam  whereof  wore  tFunferable  lUce  our  stocks, 
with  interest  at  5  fter  eetU*  the  prices  varying  acoording  to 
the  exigeodes  of  the  state.'  This  policy  of  the  English  par- 
liiapient  laid,  the  foundation  of  what  is  called  the  national 
4ebt:  for  a  few  kiog  annuities  created  in  the  reign  of 
Charles  II.  will  hardly  deserve  that  name.  The  first  trans- 
action which  assumed  the  character  of  a  permanent  loan  was 
in  the  year  IGDo,  and  the  example  then  set  has  been  SO 
closely  followed  during  the  long  wars  in  the  reign  of  queen 
Anne,  and  since,  that  the  capital  of  the  national  debt  (funded 
and  unfunded)  amounted  at  the  close  of  the  session  in  luanwuit. 
June  1777,  to  about  an  hundred  and  lliirty-six  millions; 
at  the  close  of  the  session  in  July  1786,  to  about  two 
hundred  and  thirty-nine  millions,  and  on  the  5th  of  Ja- 
nuary, 1838,  the  total  funded  debt  was  764<,704,057^»  and 
^unfunded  debt  upwards  of  twenty-eight  millions  more: 
^  pay  the  interest  of  which,  the  extraordinary  revenues  just 
now  enumerated  are  in  the  first  phxe  mortgagedy  and  made 
peipetual  by  parliament.    Perpetual*  I  say ;  bnl  still  re-  [  329  ] 
deemable  by  the  same  authority  that  imposed  them :  whieh* 
\f  al  any  time  ean  pay  ofi*  tlie  capital  will  abolish  those 
taxes  which  are  raised  to  ^scharge  the  interest.  This 
interest  for  the  year  ending  January  the  5th,  1838,  amounted 
to  the  sum  of  24,215,779/.,  and  certain  terminable  amniities 
to  the  sum  of  1,195,745/.,  the  charges  of  management,  which 
have  of  late  been  much  reduced,  being  132,482/.,  a  total  of 
5^9,4^0,694/.  being  nearly  one-fourth  of  the  amount  of  the 
principal  debt  in  the  time  of  Blackstone.* 

By  this  means  the  quantity  of  property  in  the  kingdom  is  ''^"'J^j^" 
greatly  increased  in  idea,  compared  with  former  times:  yet,  jjj^wo* 
if  we  coolly  consider  it,  not  at  all  increased  in  reality.  We 
may  boast  of  large  fortunes,  and  quantities  of  money  in  the 
lands.  But  where  does  this  money  exist?  It  exists  only  in 
name,  in  paper,  in  public  faith,  in  parliamentary  seeniity: 
and  that  is  undoubtedly  sufficient  for  the  creditors  of  ^e 
public  to  rely  on.  But  then  what  is  the  pledge^  which  the 
public  &ith  has  pawned  for  the  seeurity  of  these  debts? 

mhiuiturtarumprtiiumatqHeaugcsrit.        *  See  Pifl*  Pitp^r,  No»63S,  wn. 
Aratm.   See  Mod.  Ud.  UmI.  sxxvi.  1838. 
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The  laiid,  the  trade,  and  the  personal  industry  of  thesul^ect; 
from  which  the  money  nmst  arise  that  supplies  the  sevml 
taxes.  In  these  therefore,  and  these  only,  the  property  of 
the  public  creditors  does  really  and  intrinsically  exist :  and  oi 
course  the  land,  the  trade,  and  the  personal  industiy  of  indi* 
▼idaals,  are  diminished  in  their  true  valne  just  so  much  as 
they  are  pledged  to  answer.  If  A.*s  income  amounts  to  lOOI. 
per  aumumt  and  he  is  so  fiur  indebted  to  B.,  that  he  pays  him 
SOL  per  anmm,  for  his  interest ;  one-half  of  the  value  of  A/s 
property  is  transferred  to  B.  the  creditor.  The  creditor's 
property  exists  in  the  demand  which  lie  has  upon  the  debtor, 
and  no  where  else ;  and  the  debtor  is  only  a  trustee  to  his 
creditor  for  one-half  of  the  value  of  his  income.  In  short, 
the  property  of  a  creditor  of  the  public  consists  in  a  certain 
portion  of  the  national  taxes :  by  how  much  therefore  he  is 
the  richer,  by  so  much  ^e  nation,  which  pays  these  taxes,  is 
the  poorer. 

The  only  advantage  that  can  result  to  a  nation  from 
public  debts,  is  the  increase  of  circulation  by  multiplying 
the  cash  of  the  kingdom,  and  creating  a  new  species  of  cur- 
rency, assignable  at  any  time  and  in  any  quantity  $  always 
therefore  ready  to  be  employed  m  any  beneficial  undertaking, 
by  means  of  this  its  transforable  quality ;  and  yet  producing 
some  profit  even  when  it  lies  idle  and  unemployed.  A  certain 
proportion  of  debt  seems  therefore  to  be  highly  useful  to  a 
trading  people ;  but  what  that  proportion  is,  it  is  not  for  me 
[  S30  ]  tc>  determine.  Thus  much  is  indisputably  certain,  that  the 
present  magnitude  of  our  national  incumbrances  very  far 
exceeds  all  calculations  of  commercial  benefit,  and  is  pro- 
ductive of  the  f^reatest  inconveniences.  For,  first,  the 
enormous  taxes,  that  are  raised  upon  the  necessaries  of  life 
for  the  payment  of  the  interest  of  this  debt,  are  a  hurt  both 
to  trade  and  manufactures,  by  raising  the  price  as  well  of  the 
artificer's  subsistence,  as  of  the  raw  material,  and  of  course, 
in  a  much  greater  proportion,  the  price  of  the  commodity 
itself.  Nay,  the  very  increase  of  paper-circulation  itself, 
when  extended  beyond  what  is  requisite  for  commerce  or 
foreign  exchange,  has  a  natural  tendency  to  increase  the 
price  of  provisions  as  well  as  of  all  other  merchandise.  For, 
as  its  efiect  is  to  multiply  the  cash  of  the  kingdom,  and  this 
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to  such  an  extent  that  much  must  remain  unemployed,  that 
cash  (which  is  the  universal  measure  of  the  respective  values 
of  all  other  commodities)  must  necessarily  sink  in  its  own 
value,*^  and  every  thing  grow  comparatively  dearer.  Se- 
condly, if  part  of  this  debt  be  owing  to  foreigners,  either 
they  draw  ont  of  the  kingdom  annually  a  considerable 
quantity  of  specie  for  the  interest ;  or  else  it  is  made  an 
at^ment  to  grant  them  unreasonable  privilegesi  in  order  to 
induce  tbem  to  r^ide  here.  Thirdly,  if  the  whole  be  owing 
to  subjects  only,  it  is  then  charging  the  active  and  industri- 
ous subject,  who  pays  his  share  of  the  taxes,  to  maintain  the 
indolent  and  idle  creditor  who  receives  them.  Lastly,  and 
principally,  it  weakens  the  internal  strength  of  a  state,  by 
anticipating  those  resources  which  should  be  reserved  to 
defend  it  in  case  of  necessity.  The  interest  we  now  pay  for 
our  debts  would  be  nearly  sufficient  to  maintain  any  \f9r, 
that  any  national  motives  could  require.  And  if  our  aoceS" 
tors  in  king  William's  time  had  annually  paid,  so  long  as 
their  exigencies  lasted,  even  a  less  sum  than  we  now 
annually  raise  upon  their  accounts,  they  would  in  the  time 
of  war  have  borne  no  greater  burdens,  than  ihey  have 
bequeathed  to  and  settled  upon  their  posterity  in  time  of 
peace ;  and  might  have  been  eased  the  instant  the  exigence 
was  over. 

The  respective  produces  of  the  several  taxes  beforemen-  [  ;'J3l  ] 

tioned  were  originallv  separate  and  distinct  funds;  bein"  iiu  proauce 

securities  for  the  sums  advanced  on  each  several  tax,  and  for  were  for- 
merly st'iia- 

thera  only.  But  at  last  it  became  necessary,  in  order  to  »«e  fuud«. 
avoid  confusion,  as  they  multiplied  yearly,  to  reduce  the 
number  of  these  separate  funds,  by  uniting  and  blending 
them  together}  superadding. the  fiiith  of  parliament  for  the 
general  security  of  the  whole.  So  that  there  were  only  three 
capital  fbnds  of  any  account,  the  aggregaU  fond,  and  the 
genrntU  fbnd,  so  cdM  from  such  union  and  addition ;  and 
the  South  Sea  fund,  being  the  produce  of  the  taxes  appropri- 
ated to  pay  the  interest  of  such  part  of  the  national  debt  as 
was  advanced  by  that  company  and  its  annuitants.  And  by 
the  statute  $^7  Geo.  III.  c.  13,  these  three  funds  have  been 
united  together,  and  form  the  consolidated  fund,  and  the 

^  See  page  387. 
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Coniotu  consolidated  fund  of  En^dand  and  Ireland  have  since  been 
dstcd  Auut* 

united  by  the  56  Geo.  III.  c  98.  This  last  fund  has  become 
the  great  national  securi^,  and  its  whole  prodnoe,  thus  aggre- 
gated, Is  liable  to  such  interest  or  annuities  as  were 
formerly  charged  upon  each  distinct  fund  i  the  Ikith  of  the 
legislature  being  moreover  engaged  to  supply  any  casud 
deficiendes.  ^ 
nstwpim  The  customs,  excises,  and  other  taxes,  which  are  to  sup* 
rereoiM  port  thcse  fimds,  depending  on  contingencies,  upon»  exports, 
■wcruiff  imports,  and  consumptions,  must  necessarily  be  of  a  very 
directed  to  uncertain  amount;  but  though  some  of  them  have  proved 
lag  fund,  unproductive,  and  others  deficient,  the  sum  total  hath  almost 
always  been  considerably  more  than  was  suiBcient  to  answer 
the  charge  upon  them.  The  surplusses  therefore  of  the 
three  great  national  funds,  the  acrcfregate,  general,  and  South 
Sea  funds,  over  and  above  the  interest  and  annuities  charged 
upon  them,  in  the  year  1716,  were  directed  by  statute 
3  Geo.  I.  c.  7,  to  be  carried  together,  and  to  attend  the 
disposition  of  parliament ;  and  was  usually  denominated  tii« 
iinkinff  fund,  liecause  originally  destined  to  sink  and  lower 
the  national  debt.  To  this  was  added  many  other  entim 
dudes,  granted  in  subsequent  years  i  and  the  annual  interesi 
of  the  sums  borrowed  on  their  respective  credits  was  chargeii 
on  and  payable  out  of  the  produce  of  the  sinking  fimd. 
However  the  ^neat  surplusses  and  savings,  after  idl  deduo* 
tions  })aid,  amounted  annually  to  a  very  considerable  sunk 
For  as  the  interest  on  the  national  debt  has  been  at  several 
times  reduced,  (by  the  consent  of  the  proprietors,  who  had 
[  Sii2  ]  tl^^ir  option  either  to  lower  their  interest  or  be  paid  their 
principal)  the  savings  from  the  appropriated  revenues  came 
at  length  to  be  extremely  large.  And  in  the  year  1786  by 
statute  26  Geo.  III.  c.  31,  a  plan  was  established  for  the 
gradual  extinction  of  the  national  debt.  This  was  formed, 
to  a  certain  extent  on  the  act  of  Geo.  I.,  and  it  was  in- 
tended by  ratstng  an  estimated  surplus  of  900,000/L  in  the 
revenue  to  one  million,  by  the  inqposition  of  new  tiumit 
and  vesting  this  sum  annually  in  commissioners  to  form  a; 
fiind  which  might  be  appropriated  to  this  iu|^y  desir9bl» 
object;  and  had  the  operation  of  this  fimd  been  confined 
the  simple  and  legitimate  object  proposed  at  its  first  adop- 
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tpooi  il  would  have  been  highly  benefidal ;  but  the  fiillacy 
o|  the  plan  consisted  in  the  oontinnance  and  enlargement  of 
its  operation  during  periods  when  no  surplus  revenue  existed* 
and  where,  for' the  very  purpose  of  maintaining  the  show  of 
thus  redeeming  the  national  incumbrances,  it  became  neces- 
sary to  augment  the  public  debts  to  a  disadvantage.  This 
is  now  universally  allowed :  and  by  the  act  10  Geo.  IV. 
c.  ^7,  which  came  into  operation  on  the  5th  of  July,  1829, 
it  is  enj^ted  that  the  sum  thenceforth  annually  applicable 
to  the  reduction  of  the  national  debt,  shall  be  the  sum  which 
sludl  appear  to  be  the  amount  of  the  whole  actual  annual 
•n^his  revenue  beyond  the  expenditure  of  the  United 
Kingdom.  This  sinking  fund  is  the  last  resort  of  the 
nation;  its  only  domestic  resource  on  which  must  chiefly 
depend  all  the  hopes  we  can  entertain  of  ever  dischargiog 
or  moderating  our  incimbrances.  And  therefore  the  pru- 
dent and  steady  application  of  the  sums  now  arising  from 
this  fund,  is  a  point  of  the  utmost  importance,  and  well 
worthy  the  serious  attention  of  parliament;  which  was 
thereby  enabled,  in  the  year  1765,  to  reduce  above  two 
millions  sterling  of  the  public  debt :  and  several  additional 
millions  in  several  succeeding  years.  The  sums  received 
by  the  commissioners  under  the  10  Geo.  IV.  c.  27,  towards 
the  reduction  of  the  debt  in  the  year  ending  January  the 
dth  1838  were,  sii^  fund  1,300,610/.  7*.  Qd.,  donations 
and  bequests  7,S88A  5s.  lOd. 

.  But,  before  any  part  of  the  consolidated  fund,  (the  sur-  3l£d"Sn?" 
plusses  whereof  are  one  of  the  chief  ingrediente  that  form  "^''^ 
the  sinking  fund)  can  be  applied  to  ^minish  the  principal  Si^Se 
of  the  public  debt,  it  stands  mortgaged  by  parliament  togJ?,Sr^ 
raise  an  annual  sum  for  the  maintenance  of  the  king's  house- "J***"^ 
hold  and  the  civil  list.    For  this  purpose,  in  the  reigns,  pre-  [  333  ] 
ceding  that  of  George  III.,  the  produce  of  certain  branches  ^^^^^^^^  ^ 
of  the  ttLcise  and  customs,  the  post-office,  the  duty  on  wme  uje  n.^yai^ 
licenses,  the  revenues  of  the  remaining  crown  lands,  the  andcivu 
proflto  ariaiiig  from  courts  of  justice,  (which  articles  include 
dl  the  heieditary  revenues  of  the  crown)  and  also  a  clear 
annuity  of  l«0,aOOi:  in  money,  were  settled  on  the  king  for 
Mb,  for  the  support  of  his  majesty's  household,  and  the 
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honour  and  dignity  of  the  crown.  And,  as  the  amonnt  of 
these  several  branches  was  uncertain,  (though  ia  the  reign 
of  Geo.  II.  they  were  computed  to  have  sometimes  raised 
almost  a  million)  if  they  did  not  arise  annually  to  SOO/KXW. 
the  parliament  engaged  to  make  up  the  ddfidency.  But 
his  majesty  George  the  third  having,  soon  after  his  ac- 
cession, spontaneously  signified  his  consent,  that  his  own 
hereditary  revenues  might  be  so  disposed  of  as  might  best 
conduce  to  the  utility  and  satisfaction  of  the  public ;  and 
having  graciously  accepted  the  limited  sum  of  800,000/.  per 
annum  for  the  support  of  his  civil  list ;  the  said  hereditary 
and  other  revenues  were  carried  into  and  made  a  part  of  the 
aggregate  fund,  and  the  aggregate  fund  was  charged  ^  with 
the  payment  of  the  whole  annuity  to  the  crown  of  800,000/. 
which,  being  found  insufficient,  was  increased  in  1777  to 
900,000^  j(»er  annMm*  Hereby  the  revenues  themselves, 
being  put  under  the  same  care  and  management  as  the  other 
branches  of  the  public  patrimony,  produce  more  and  are 
better  collected  than  heretofore ;  and  the  public  was  still  a 
gainer  of  near  100,000^  ^  amttdn  by  this  disinterested 
conduct  of  his  majesty. 
'  ,        On  the  accession  of  George  IV.  he  also  placed  his  interest 

amount  in  ■ 

G^/nTiv^  in  the  hereditary  revenues  of  the  crown  at  Uie  disposal  of 
^       .  the  house  of  commons,  and  they  were  carried  to  the  eonsoli<* 
dated  fund  for  his  life,  1  Geo.  IV.  c.  1 ;  and  by  the  same 

statute,  a  revenue  of  850,000/*  in  England,  and  207,000/.  in 
Ireland,  was  granted  to  his  majesty  for  life.  On  the  acces- 
sion of  William  IV.  the  hereditary  revenues  of  the  crown 
were  also  surrendered  in  the  same  manner,  and  the  clear 
yearly  sum  of  510,000/.  was  directed  to  be  paid  out  of  the 
consolidated  fund,  for  the  support  of  his  majesty's  house- 
hold and  of  the  honour  and  dignity  of  the  crown,  1  Wm.  IV. 
c.  25.  And  by  the  same  statute,  the  civil  list  was  relieved 
from  those  expenses  which  had  no  immediate  connection 
with  the  royal  dignity,  or  personal  comfortof  the  sovereign, 
but  which  belonged  rather  to  the  civil  government  of  the 
state.  It  was  also  provided  that  if  the  civil  list  ever  exceeded 
the  sum  of  539,000/.,  the  particulars  and  cause  of  such 

*  Stat.  1  Geo.  III.  c.  1. 
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exem  mw  to  be  laid  before  parliamenU  On  the  accession  of 
her  present  majesty,  a  similar  course  was  pursued  in  all  par- 
ticulars* By  the  1  Vict.  c.  2,  the  hereditafy  rerenuei  of 
the  crown  were  canried  to  the  consolidated  fimd  during  the 
life  of  her  m^esty,  (s.  S.)  and  the  yearly  sum  of 385»0002.  is 
to  be  paid  .out  of  the  consolidated  fund»  for  the  support  of  her 
majesty's  household^  and  the  honour  and  dignity  of  the 
crown  ;  and  by  s.  10  it  ia  enacted  that  whenever  the  total 
charge  on  the  civil  list  shall  in  any  year  exceed  the  sum  of 
400,000/.,  an  account  of  the  particulars  shall  be  laid  before 
parliament. 

The  expenses  defrayed  by  the  civil  list  were  those  that  in  [  334  ] 
any  shape  related  to  civil  government ;  as,  the  expenses  of 
the  royal  household ;  the  revenues  allotted  to  the  judges, 
previous  to  the  year  1758$  all  salaries  to  officers  of  state, 
and  every  of  the  king's  servants ;  the  appointments  to  foreign 
ambassadors;  the  maintenance  of  the  queen  and  royal 
fiunily;  the  king's  private  expenses,  or  privy  purse;  and 
other  very  numerous  outgoings,  as  secret  service  money, 
pensions,  and  other  bounties :  which  sometimes  have  so  far 
exceeded  the  revenues  appointed  for  that  purpose,  that 
application  has  been  made  to  parliament  to  discbarge 
the  debts  contracted  on  the  civil  list ;  as  particularly  in 
1724-,  when  one  million  was  granted  for  that  purpose 
by  the  statute  11  Geo.  I.  c.  17,  and  in  1769  and  1777, 
when  half  a  million  and  600,000/.  were  appropriated 
to  the  like  uses,  by  the  statutes  9  Geo.  III.  c  34,  and 
17  Geo.  III.  c  47. 

But  at  the  commencement  of  the  last  reign  an  alteration 
as  to  this  was  made,  and  the  revenues  of  the  judges,  the 
appcHntments  to  the  foreign  ambassadors,  and  the  mainte- 
nance of  the  royal  family,*  were  charged  on  the  consolidated 
fundjto  which  is  now  added  the  secret  service  money  and  the 
only  charges  on  the  allowance  to  her  present  majesty,  are  the 
following : — 

*  The  allowances  to  the  various  to  the  mm  of 278,857/.  By  an  act  of 
branches  of  the  royal  family  were  for-  the  present  queen,  \  k  2  Vict.  c.  8, 
merly  charged  on  the  civil  list,  but  her  majesty  is  enabled  to  grant  an  aa- 
they  are  now  charged  on  the  consoli-  nual  sum  of  30,000/.  to  her  royal  high- 
dated  fend.  1  Wm.  IV.  c.  25,  and  ness  tlie  duchess  of  Kent,  charged  on 
1  &  2  Wm.  IV.  c.  20.  These  al*  this  faad. 
lowancee  in  tlieyear  l838,amoanted 
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First  class:  -  -  For  her  mi^est^'s  privy  parse  60,000 

Second  class :  -  Salaries  of  her  majesty's  house- 
hold and  retired  allowances  -  131 ,260 

Third  class :  -  Expenses  of  her  majes  ty 's  house- 
hold       ...      -  172,500 

Fourth  class :  -  Royal  bounty,  alms,  and  special 

services    -     ...      -  13,200 

Fifth  class :  -  -  Pensions  to  the  extent  of  1,200/. 

per  annum/ 

Sixth  class :   -  Unappropriated  monies  -      -  8,040 


£o85,000 


The  civil  list  is  indeed  properly  the  whole  of  the  king's 
revenue  in  his  own  distinct  capacity  ;  the  rest  being  rather 
the  revenue  of  the  public,  or  its  creditors,  though  collected 
and  distributed  again,  in  the  name  and  by  the  ofHcers  of  tlic 
crown  :  it  now  standing  in  the  same  place,  as  the  hereditary 
income  did  formerly ;  and,  as  that  has  gradually  diminished, 
the  parliamentary  appointments  have  increased.  The  whole 
revenue  of  queen  Elizabeth  did  not  amount  to  more  than 
eOOfiOOL  a^year that  of  king  Charles  L  was^"  800,000^ 
and  the  revenue  voted  for  king  Charles  II.  was^  1,1^,000^ 
though  complaints  were  made  (in  the  first  years  at  least)  that 
it  did  not  amount  to  so  muchJ  But  it  must  be  observed, 
that  under  these  sums  were  included  all  manner  of  public 
expenses ;  among  which  lord  Clarendon  in  his  speech  to  the 
parliament  computed,  that  the  charge  of  the  navy  and  land 
forces  amounted  annually  to  800,000/.  which  was  ten  times 
more  than  before  the  former  troubles.^  The  same  revenue, 
£  335  ]  subject  to  the  same  charges,  was  settled  on  king  James  IT.  :^ 
but  by  the  increase  of  trade,  and  more  frugal  management, 
it  amounted  on  an  average  to  a  million  and  a  half  per  annum, 
(besides  other  additional  customs,  granted  by  parliament,*" 
which  produced  an  annual  revenue  of  400,000/.)  out  of 

'  This  item  has  beea  much  reduced        J  Ibid,  4  Jon.  1663.   Lord  Cltr. 

under  the  1  &3  VicU  c.  8.  iHd, 
*  Lord  Clw.  conlnitiation,  163.  ^  Lord  Clar.  165. 

"  Com.  J<mro.  4  8opt.  1660.  '  Sut.  1,  Jac.  IT.  c.  1. 
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vhicb  his  fleet  and  anny  were  maintained  at  the  yearly  ex- 
pense, of*  MOOyOOCM.  After  the  Berolntiony  when  the  pais 
Hament  took  into  its  own.  hands  the  annual  support  of  the 
forces  both  maritime  and  military,  a  civil  list  revenue  was 

settled  on  the  new  king  and  queen,  urnounting  with  the 
hereditary  duties,  to  700,000/.  per  annum and  the  same 
was  continued  to  queen  Anne  and  king  George  I.P  That 
of  king  George  II.  we  have  seen,  was  nominally  augmented 
to^  800,000^f  and  in  fact  was  considerably  more :  and  thato^ 
George  III.  was  avowedly  increased  to  the  limited  sum  of 
9Q0fiiXU,  That  of  Georire  IV.  was  further  increased  to  the 
aum  of  IfiS^fmU  That  of  William  IV.  was  seUled  at 
510,000/.  and  that  of  her  present  nugesty  at  d85j000/L,  bat 
with  respect  to  our  last  and  our  present  sovereign  the 
charges,  as  we  have  aheady  seen,  are  much  lighter.  And 
upon  the  whole  it  is  doubtless  much  better  for  the  crown, 
and  also  for  the  people,  to  have  the  revenue  settled  upon  the 
modern  footiii'T  rather  than  the  ancient    For  the  crown ;  ^**»^*'f" 

~  of  tne  pre> 

because  it  is  more  certain,  and  collected  with  greater  case :  »cutino<teo* 

'  o  manag'iDf 

for  the  people ;  because  they  are  now  delivered  from  the  "^"^^ 
feudal  hardships,  and  other  odious  branches  of  the  prero- 
gative. And  though  complaints  have  sometimes  been  made 
of  the  increase  of  the  civil  list,  yet  if  we  consider  the  suras 
that  have  been  formerly  granted,  the  limited  extent  under 
which  it  is  now  established,  the  revenues  and  prerogatives 
given  up  in  lieu  of  it  by  the  crown,  and  (above  all)  the 
dindnution  of  the  value  of  money  compared  with  what  it  was 
worth  in  the  last  century,  we  must  acknowledge  these  com- 
plaints to  be  v<Nd  of  any  rational  foundation :  and  that  it  is 
imposnble  to  support  that  dignity,  which  a  lung  of  Great 
Britain  should  maintain,  with  an  income  in  any  degree  less 
than  what  is  now  established  by  parliament. 

This  finishes  our  inquiries  into  the  fiscal  prerogatives  of  J^JJ*^ 
the  king;  or  his  revenue,  both  ordinary  and  extraordinary.  ^progSSve. 
We  have  therefore  now  chalked  out  all  (he  principal  outlines  £  ^35  ] 
of  this  vast  title  of  the  law,  the  supreme  executive  magis- 
trate»  oj  the  king's  auyesiy,  considered  in  his  several  capa- 

*  Com.  JourD.  1  Mar.  20  Mar.        >  Com.  Journ.    17  Mar.  1701. 
1688.  11  Aug.  1714. 

«        14 liar.  1701.  ^  Stat.  1  Gm>.IL  c.  L 

A  A 
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cities  and  points  of  view.  But,  before  we  entitely 
this  subject,  it  may  not  be  improper  to  take  a  short  oompara- 
ttve  review  of  the  power  of  the  exeeutive  magistrate,  or  pre* 
rogative  of  the  crown,  as  it  stood  in  fbrroer  days,  and  as  it 
The  former  stands  at  pfesciit.  And  we  cannot  but  observe,  that  most  of 
powMS^the  the  laws  for  ascertaining,  limiting,  and  restraining  this  pre- 
crawn.  rogative  have  been  made  within  the  compass  of  little  more 
than  a  century  past;  from  the  petition  of  right  in  3  Car.  I. 
to  the  present  time.  So  that  the  powers  of  the  crown  are  now 
to  all  appearance  greatly  curtailed  and  diminished  since  the 
reign  of  king  James  the  first :  particularly,  by  the  abolition 
of  the  star-chamber  and  high  commission  courts  in  the  reign 
of  Charles  the  first,  and  by  the  disclaiming  of  martial  law, 
and  the  power  of  levying  taxes  on  the  subject,  by  the  same 
prince :  by  the  disuse  of  forest  laws  for  a  century  past :  and 
by  the  many  excellent  provisions  enacted  under  Charles  the 
second;  especially  the  abolition  of  military  tenures,  pur« 
veyance,  and  pre-emption ;  the  kaheat  corptu  act;  and  the 
act  to  prevent  the  discontinuance  of  parliaments  for  above 
three  years ;  and,  since  the  Revolution,  by  the  strong  and 
empliatical  words  in  which  our  liberties  are  asserted  in  the 
hill  of  rights,  and  act  of  settlement;  by  the  act  for  triennial, 
since  turned  into  septennial,  elections;  by  the  exclusion  of 
certain  officers  from  the  house  of  commons ;  by  rendering 
the  seats  of  the  judges  permanent,  and  their  salaries  liberal 
and  independent ;  by  restraining  the  king's  pardon  from 
obstructing  parliamentary  impeachments  ;  and  above  all  by 
the  passing  of  the  reform  act.  Besides  all  this,  if  we  con- 
sider how  the  crown  is  impoverished  and  stripped  of  all  its 
ancient  revenues,  so  that  it  must  greatly  rely  on  the  liberali^ 
of  parliament  for  its  necessary  support  and  maintenance,  we 
may  perhaps  be  led  to  think,  that  the  balance  is  ineKned 
pretty  strongly  to  the  popular  scale,  and  that  the  executive 
magistrate  has  neither  independence  nor  power  enough  left 
to  form  that  check  upon  the  lords  and  commons,  which  the 
founders  of  our  constitution  intended. 
BeneStoi^  But,  on  the  other  hand,  it  is  to  be  considered,  that  every 
crown  prince,  in  the  first  parliament  after  his  accession,  has  by 
L  337  ]  ^^^S  usage  a  truly  royal  addition  to  his  hereditary  revenue 
settled  upon  him  for  his  life ;  and  has  never  any  occasion 
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tjO  apply  to  parliament  for  supplies,  but  upon  aotnc  public 
necessity  of  the  whole  realm.    This  restores  to  him  that 
constitutional  independence,  which  at  his  first  accession 
seems,  it  must  be  owned,  to  be  wanting.    And  then,  with 
regard  to  power,  we  may  find  perhaps  that  the  hands  of 
government  are  at  least  sufficiently  streQgthened ;  and  that 
aii  English  monarch  is  now  in  no  danger  of  being  over- 
borne by  either  the  nobility  or  the  people.  The  instruments 
of  power  are  not  perhaps  so  open  and  avowed  as  they 
formerly  were,  and  therefore  are  the  less  liaUe  to  jealous 
and  insidious  reflections ;  but  they  are  not  the  weaker  upon 
that  aocount.    In  short,  our  national  debt  and  taxes  (besides  its  great  pik- 
the  inconveniences  before  mentioned)  have  also  in  their 
natural  consequences  thrown  such  a  weight  of  power  into 
the  executive  scale  of  government,  as  we  cannot  think  was 
intended  by  our  patriot  ancestors ;  who  gloriously  struggled 
for  the  abolition  of  the  then  formidable  parts  of  the  prero- 
gative, and  by  an  unaccountable  want  of  foresight  estab- 
lished this  system  in  theur  stead.   The  enture  collection  and 
management  of  so  vast  a  revenuoi  being  placed  in  the  hands 
of  die  crown,  have  given  rise  to  such  a  multitude  of  new 
officers  created  by  and  removable  at  the  royal  pleasure,  that 
they  have  extended  the  influence  of  government  to  every 
corner  of  the  nation.    Witness  the  commissioners  and  the 
multitude  of  dependents  on  the  customs,  in  every  port  of  the 
kingdom ;  the  commissioners  of  excise,  and  their  numerous 
subalterns,  in  every  inland  district ;  the  po6t>masters,  and 
.  their  servants,  planted  in  every  town,  and  upon  every  public 
road;  the  commissioners  of  stamps  and  taxes,  and  theur  dts- 
tribiiloffs,  which  are  fuU  as  scattered  and  foU  as  numerous; 
and  also  the  commissioners  of  the  land-tax ;  all  which, 
although,  as  we  have  seen,  they  have  been'  recently  lessened 
in  number,  are  either  mediately  or  iimnediately  appointed  by 
the  crown,  and  removable  at  pleasure  without  any  reason 
assigned;  these,  it  requires  but  very  little  penetration  to  £  336*] 
see,  must  give  that  power,  on  which  they  depend  for  sub- 
•    sistenee,  an  influence  most  amazingly  extensive.   To  this 
may  be  added  the  frequent  opportunities  of  conferring  par- 
ticular oUigations,  by  preference  ip  loans,  subscriptions, 

'  See  mti  p.  340. 
A  A  9 
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tickets,  remiitancesy  and  other  money  tnunMetions, 
will  greatly  increase  this  influence;  and  that  oter  those 
sons  whose  attachment,  on  acoottnt  of  th^ir  weaidi,  is  fre- 
quently the  most  desirable.   Ail  this  is  the  natural,  thoo^ 

perhaps  the  unforeseen  consequence  of  erecting  our  funds  of 
credit,  and  to  support  them,  establishing  our  present  per- 
petual taxes  :  tlie  wliole  of  which  is  entirely  new  since  the 
Restoration  in  1660;  and  by  far  the  greatest  part  since  the 
Revolution  in  1688.  And  the  same  may  bo  snid  with  regard 
to  the  officers  in  our  numerous  army,  and  the  places  which 
the  army  has  created.  All  which  put  together  give  the  execu- 
tive power  so  perauaahre  an  energy  with  respect  to  the  per- 
sons themselves,  and  so  prevailing  an  interest  with  their 
friends  and  families,  as  will  amply  make  amends  for  the  loss 
of  external  prerogative. 
Tbe  armj.  ihough  this  profbslon  of  offices  should  have  no  cAet 

on  individuals,  there  is  still'  another  newly  aOquired  branch 
of  power;  and  that  is,  not the'iHiloence  only,  biit  the  force 
of  a  disciplined  army :  paid  indeed*  ultimately  by  the  people, 
but  immediately  by  the  crown:  raised  by  the  crown,  officered 
by  the  crown,  commanded  by  he  crown.  They  are  kept  on 
foot  it  is  true  only  from  year  to  year,  and  that  by  the  power 
of  parliament ;  but  during  that  year  they  must  by  the  nature 
of  our  constitution,  if  raised  at  all,  be  at  the  absolute  dis- 
posal of  the  crown.  And  there  need  but  few  words  to  de- 
monstrate how  great  a  trust  is  thereby  reposed  in  the  prince 
by  his  people.  A  trust,  that  is  more  than  equivalant  to  a 
thousand  little  troublesome  prerogatives. 

Add  to  all  this,  that  besides  the  civil  list,  the  immense 
revenue  of  upwards  of  forty-four  millions  steriing,  which  is 
annually  paid  to  the  creditors  of  the  public,  or  carried  to  the 
sinking  fund,  is  first  deponted  in  the  royal  exchequer,  and 
[  337^]  thence  issued  out  to  the  respective  oflices  of  payment.  This 
revenue  the  people  can  never  refuse  to  raise,  becaose  it  is 
made  perpetual  by  act  of  parliament :  which  also,  when  well 
considered,  will  appear  to  be  a  trust  of  great  delicacy  and 
high  importance. 

Upon  the  whole  therefore  I  think  it  is  clear,  that,  what- 
ever may  have  become  of  the  nomijial,  the  real  power  of  the 
QroYiii  has  not  been  too  far  weakened  by  any  transactions  in 
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the  last  century.  Much  is  indeed  given  up ;  but  much  is 
also  acquired.   The  stem  commands  of  prerogative  have 

yielded  to  the  milder  voice  of  influence :  the  slavish  and  ex- 
ploded doctrine  of  non-resistance  has  given  way  to  a  uiilitary 
establishment  by  law  ;  and  to  the  disuse  of  parliaments  has 
succeeded  a  parliamentary  trust  of  an  immense  perpetual  re- 
venue :  the  management  of  which,  more  especially  of  late 
ye&rSf  has  been  open  to  public  and  parliamentary  scrutiny, 
and  the  fullest  inquiry  allowed  as  to  its  appropriation.  When 
indeed,  by  the  free  operation  of  the  sinking  fund,  our  na- 
tioiial  debts  shall  be  lessened ;  although  little  can  be  now 
hoped  from  this ;  when  the  posture  of  foreign  affiiirs,  and  the 
universal  introduction  of  a  well-planned  and  national  militia, 
will  sufier  our  formidable  army  to  be  thinned  and  regulated  ; 
and  when  (in  consequence  of  all)  our  taxes  shall  be  gradually 
reduced ;  this  adventitious  power  of  the  crown  will  slowly  and 
imperceptibly  diminish,  as  it  slowly  and  imperceptibly  rose. 
But  till  that  shall  happen,  it  will  be  our  especial  duty,  aa 
good  subjects  and  good  finglishpien,  to  reverence  the  crown, 
and  yetguard  agpdnst  cormpt  and  servile  influence  from  those 
who  are  intrusted,  vrith  its  authority ;  to  be  loyal,  yet  free; 
obedient,  and  yet  independent;  and,  above  every  thing,  to 
hope  that  we  may  long,  very  long,  continue  to  be  governed 
by  sovereigns,  who,  like  unto  her  present  majesty  and  many 
of  her  illustrious  ancestors,  in  all  those  public  acts  that  have 
personally  proceeded  from  themselves,  have  manifested  the 
highest  veneration  for  the  free,  constitution  of  Britain ;  have 
already  in  more  than  one  instance  remarkably  strengthened 
ita  iNitworks ;  and  will  ther^re  never  harbour  a  thoi^ht, 
OK  adopt  a  persuanon,  in  any  the  remotest  degree  detrimen- 
tal lo  public  liberty. 
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CHAPTER  THE  NINTH. 


OF     BUBORDINATB  MAGISTRAT£8. 


[  338  ]  In  a  former  cha{»ter*  we  dUtinguiabed  magistrttes  into 
jjjjS^^  two  kinds :  8upreine»  or  those  in  whom  the  sovereign  power 
of  the  state  resides;  and  subordinate,  or  those  who  aet  in 
an  inferior  secondary  sphere.  We  have  hitherto  eonsideied 
the  former  kind  only;  namely » the  supreme  legislative  power 
or  parliament,  and  the  supreme  executive  power,  which  ia 
the  king;  and  are  now  to  proceed  to  inquire  into  the  rights 
and  duties  of  the  principal  subordinate  magistrates. 
teSSLdTof  ?I!  herein  we  are  not  to  investigate  the  powers  and  du- 

thischapter.  fcigg  of  her  majesty *s  great  officers  of  state,  the  lord  trea- 
surer, lord  chamberlain,  the  principal  secretaries,  or  the 
Hke ;  because  I  do  not  know  that  they  are  in  that  capa- 
city in  any  considerable  degree  the  objects  of  our  laws, 
or  have  any  very  important  share  of  magistracy  conferred 
upon  them :  except  that  the  secretaries  of  state  are  allowed 
the  power  of  commitment,  in  order  to  bring  offenders  to 
trial.^  Neither  shall  I  here  treat  of  the  office  and  authority 
of  the  lord  chancellor,  or  the  other  judges  of  the  superior 
courts  of  justice.  Nor  shall  I  enter  into  any  minute  dis^ 
quisitions,  with  regard  to  die  rights  and  dignities  of  mayors 
[  SS9  ]  and  aldermen,  or  other  magistrates  of  particular  corpora- 
tions ;  because  these  are  mere  private  and  strictly  municipal 
rights,  depending  entirely  upon  the  domestic  constitution 
of  their  respective  franchises.   But  the  magistrates  and 

'  Ch.  2,  page  141.  143.  5  Mod,  84.  Salk.  347.  CUuth. 

i>  ILeoa.  70.  2  Leon.  175.  Comb.  291. 
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officers,  whose  rights  and  duties  it  will  be  proper  in  this 
chapter  to  consider,  are  such  as  are  generally  in  use,  and 
have  a  jurisdiction  and  authority  dispersedly  throughout 
the  kingdom :  which  principally»  sheriffs ;  coroners ; 
justices  of  the  peace ;  constablea ;  surveyors  of  highways ; 
and  overseers  of  the  poor.  In  treating  of  all  which  I  shall 
inquire  into,  ibrst,  their  antiquity  and  ori|^al;  next,  the 
manner  in  which  they  are  appointed  and  may  be  removed ; 
and  lastly,  their  rights  and  duties.    And  first  of  sheriffs, 

I.  The  sheriff  is  an  officer  of  very  great  antiquity  in  this  iiiJiSt 
kingdom,  his  name  being  derived  from  two  Saxon  words, 
fcipe  sepepa,  the  reeve,  t>ailifi^  or  officer  of  the  shire. 
He  is  called  in  Latin  viee^ameSf  as  being  the  deputy  of 
the  earl  or  eames  :  to  whom  the  custody  of  the  shire  is  said 
to  have  been  committed  at  the  first  division  of  this  kingdom 
into  countieB.  But  the  earls  in  process  of  time,  by  reason 
of  theor  high  employments  and  attendance  on  tl»  king's 
person,  not  being  able  to  transact  the  business  of  the 
county,  were  delivered  of  that  burden;*^  reserving  to 
themselves  the  honour,  but  the  labour  was  laid  on  tlu- 
sheriff".  So  that  now  the  sheriff'  does  all  the  king's  busi- 
ness in  the  county ;  and  though  he  be  still  called  vice^ 
eomei,  yet  he  is  entirely  independent  of,  and  not  subject  to 
the  earl ;  the  king  by  his  warrant  ^  committing  euttodUim 
eonUtaiug  to  the  sheriff,  and  him  alone. 

Sheriffii  were  formerly  chosen  by  the  inhabitants  of  the  HowdHMm 
several  counties.    In  confirmation  of  which  it  was  ordained 
by  statute  28  Edw.  I.  c.  8,  that  the  people  should  have 
election  of  sheriffs  in  every  shire,  where  the  shrievalty  is 
not  of  inheritance.     For  anciently  in  some  counties  the 

^  Formerly 

sheriffs  were  hereditary;  as  I  apprehend  they  were  ji^^JJJJ^ 
Scotland  till  the  statute  20  Geo.  II.  c.  43;  and  still  con- 
tinue in  the  county  of  Westmorland  to  this  day  :  the  city  [  340  ] 
of  London  having  also  the  inheritance  of  the  shrievalty  of 
Middlesex  vested  in  their  body  by  charter.®  The  reason  of 
these  popuhur  elections  is  assigned  in  the  same  statute, 
c.  IS.  **  that  the  commons  might  choose  such  as  would  not 
be  a  burthen  to  them."    And  herein  appears  plainly  a 

*  DalloD  uf  bhciiifii,  c.  1.  *  3  Rep.  72. 

*  3&  4  Wm.iV.e.99,s.  3. 
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strong  trace  of  the  democratical  part  of  our  oonstitutton ; 
in  which  form  of  government  it  is  an  iodispeiMable  reqai- 
ntOi  that  the  people  should  ohooae  their  own  magis* 
trates/  This  election  was^  in  all  probability,  not  absolutely 
wsted  in  the  oommoas,  bnt  reqoired  the  royal  appro- 
bation«  For,  in  the  Gothic  constitution,  the  judges  of  the 
county  courts  (which  office  is  executed  by  our  sberifip)  were 
elected  by  the  people,  but  confirmed  by  the  king  :  and  the 
form  of  their  election  was  thus  managed :  the  people,  or 
incoltv  territorii,  chose  twelve  electors,  and  they  nominated 
three  persons,  ex  quibus  rex  unum  confirmabat.^  But  with 
us  in  England  these  popular  elections,  growing  tumultuous, 
were  put  an  end  to  by  the  statute  9  Edw.  II.  st.  2,  which 
enacted,  that  the  sheriiTs  should  from  thenceforth  be 
assigned  by  the  chancellor^  treasurer,  and  the  judges  ;  as 
being  persons  in  whom  the  same  trust  might  with  confidence 
Nowduwn  ^  reposed.  By  statutes  14  Edw.  III.  c.  7,  fiS  Hen.  VL 
Sd^.        '^9  ^9  the  ohaneeUor,  treasurer, 

president  of  the  king's  counciU  ehmf  jualtcesy'  and  eki^ 
baron,  are  to  make  this  election;  and  Uiat  on  the  monroer 
of  All  Souls  in  the  exchequer.  And  the  king's  lettem 
patent,  appointing  the  new  sherifis,  used  commonly  to  bear 
date  the  sixth  day  of  November.^  The  statute  of  Cam- 
bridge, 12  Ric.  II.  c.  2,  ordains,  that  the  chancellor,  treasurer, 
keeper  of  the  privy  seal,  steward  of  the  king's  house,  the 
king's  chamberlain,  clerk  of  the  rolls,  the  justices  of  the  one 
bench  and  the  other,  barons  of  the  exchequer,  and  all  other 
that  shall  be  called  to  ordain,  name,  or  make  justices  of  the 
peace,  sheriffs,  and  other  ofiicers  of  the  kiqg,  shall  be 
sworn  to  act  iodifierently,  and  to  appoint  no  man  that  suetb 
either  privily  or  openly  to  be  put  in  office^  but  such  only  as 
they  shall  judge  to  be  the  best  and  most  sufBdent.  And 
[  341  ]  ^  custom  dOw  is  (and  haabeen  at  least  ever  since  the  lime 
of  Fortescucy*  who  was  chief  justice  and  chancellor  to 
Henry  the  sixth)  that  all  the  judges,  together  with  the 
other  great  officers  and  privy  counsellors,  meet  in  the  ex- 
chequer on  the  morrow  of  All  Souls  yearly,  (which  day  is 
now  altered  to  the  morrow  of  St  Martin  by  the  statute 

'  Montesq.  Sp.  L.  b.  2.  c.  2.  "  Stat.  12  Edw.  IV.  c  1. 

Stierob.  dejure  Goth,  1.  x.  c.  3.  '  de  L.  L,  c.  24. 
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Geo.  II.  c.  48,  and  then  and  there  the  judges  propose 
three  persons,  to  be  reported  (if  approved  of)  to  the  king, 
who  afterwards  appoints  one  of  them  to  be  sheriff.  And 
where  the  appoinlinent  is  legal  and  there  is  no  suffieient 
excuse  for  not  accepting  it,  it  is  a  nusdemeanor  to  refuse 
to  serveJ .  The  sheriff  is  now  appointed  by  virtue  of;a  royal 
warrant,  the  form  of  which  is  given  <  in  the  schedule  to  the 
3  &  4  Wm«  IV,  c  99. 

This   custom,  of  the  twelve  (now  increased  by  the 
1  Wm,  IV.  c.  70,  s.  1,  to  jijteen)  judges  proposing  three 
persons,  seems  borrowed  from  the  Gothic  constitution  be- 
fore-mentioned ;wth  this  diflerence,  that  among  the  Gotha 
the  twelve  nominor^  were  first  elected  by  the  people  them- 
selves.  And  thi$  ;.iiitfl^.of  ours  at  its  first  introdootioni  i 
am  apt  ts  beiieye^,.#j^jialliinded'  Upon  some  statute^  though 
not  now  to  be  found'  ainong: our  printed  laws :  firsti.beeauae 
tl  is  naterially  different  from  the  dinection  of  all  the  statutes 
before-mentioned<:  which  ft  is  hard  to  conceive  that  the 
judges  would  have  countenanced  by  their  concurrence,  or  whether  the 
that  Fortescue  would  liave  inserted  in  his  book,  unless  by  iJJSiST^ 
the  authority  of  some  statute  :  and  also,  because  a  statute  is  iSjlJ5m*!u. 
expressly  referred  to  in  the  record,  which  sir  Edward  Coke 
tells  us^  he  transcribed  from  the  council  book  of  Srd 
March,  34  Hen.  VI.»and  which  is  in  substance  as  follows. 
The  king  had  of  his  own-  authority  iq^pointsd  a  man  sheriff 
of  Lhicoln8faire>  which  office  he  refiised  to  take  upon  him: 
whereupon  the  opinmns  of  liie  judges  were  taken,  what 
should  be  done  in  this  behalf.    And  the  two  chief  justices, 
sir  John  Fortescue   and  sir  John  Prisot,  delivered  the 
unanimous  opinion  of  them  all  ;  "  that  the  king  did  an 
"  error  when  he  made  a  person  slierifF,  that  was  not  chosen 
"  and  presented  to  kim  according  to  the  statute;  that  the 
person  refusing  was  liable  to  no  fine  finr  disobedience,  as 
if  he  had  been  one  of  the  thifm  pessoais  chosen  according 
to  the  tenure  of  the  ilsMs;  that  they  would  advise  the 
king  to  have  vecourse  to  tlie  Mrss  persons  that  wese 
dKMca  aecoiding  to  the  tkfiute,  or  that  some  other  thrifty 

I  Et*  V.  Weoinw,  3  T.  R.  731.     of  the  nutiUa  shall  be  eo»pelled  lo 
By  the  Militia  Act,  42  Geo.  III.  c.  90,     serve  the  odicc  of  sbcrifl. 
a.  172,  no  person  beiog  an  officer       ^  2  lost. 
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"  man  be  intreated  to  occupy  the  office  for  this  year ;  and 
[  ^  ]  *'  tbal^  Che  next  year»  to  eschew  such  inoonvenieiiceSf  the 
order  of  the  ttoMe  in  this  behalf  made  be  observed*"  But 
notwithstanding  this  unannnons  resolution  of  all  the  judges 
of  England,  thus  entered  in  the  eoundl  book^  and  die 
statute  S4  &  35  Hen.  VIII.  c.  s.  61»  which  expressly 
recognizes  this  to  be  the  law  of  the  land,  some  of  our 
writers*  liave  affirmed,  that  the  king,  by  his  prerogative, 
may  name  whom  he  pleases  to  be  sheriff,  whether  chosen 
by  the  judges  or  no.  This  is  grounded  on  a  very  particular 
case  in  the  fifth  year  of  queen  Elizabeth,  when,  by  reason 
of  the  plague,  there  was  no  Michaelmas  term  kept  at  West- 
minster ;  so  that  the  judges  could  not  meet  there  m  crattino 
animartm  to  nominate  the  sberifis:  whereupon  the  queen 
named  them  herself  without  such  previous  assembly, 
appointing  for  the  most  part  one  of  the  two  lemahnog  in 
the  last  yearns  lisf  And  this  case,  thus  circumstanced,  is 
the  only  authority  in  our  books  for  the  making  these  ex-* 
traordinaiy  sheri&  It  is  truci  the  reporter  adds,  that  it 
was  held  that  the  queen  by  her  prerogative  might  make  a 
sheriff  without  the  election  of  the  judges,  imm*  obtianiemM^ 
statuto  in  contrarium  :  but  the  doctrine  of  non  oMmte'Wf 
which  sets  the  prerogative  above  the  laws,  was  effectually 
demolished  by  the  bill  of  rights  at  the  Revolution,  and  abdi- 
cated Westminster-hail  when  king  James  abdicated  the 
kingdom.  However,  it  must  be  acknowledged,  that  the 
practice  of  occasionally  naming  what  are  called  pocket- 
sheriffs,  that  is  to  say,  a  person  not  one  of  the  three  nomi- 
nated in  the  exchequer,  by  the  sole  authority  of  the  crown, 
hath  uniformly  continued  to  the  reign  of  her  present  mar 
jesty ;  in  which,  I  believe,  few  (if  any)  compulsory  instances 
have  occurred ;  and  this  prerogative  baa  been  recently  exer- 
cised by  the  lord  lieutenant  of  Ireland  to  some  extent.*^ 
sheriirscon     Shci^,  by  vlrtuo  of  several  old  statutes,  are  to  oonti«* 

tinuc  m  of-  '     '  . 

fl^one  niie  in  their  office  no  longer  than  one  year:  and  yet  it  hath 
been  said**  that  a  sheriff  may  be  appointed  diir«mi0  inue 
plaoUo,  or  during  the  king's  pleasure ;  and  so  is  the  form 

1  Jenkins,  229.  in  the  IIou!>e  of  Lard.s,  Hans.  Deb. 

*  Dyer.  2-25.  sess.  1838,  vol.  41,  p.  990,  et  set}. 

*  See  a  full  discuMion  on  the  puial        °  4  Rep.  32. 
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of  the  royal  wamuntJP  Tberafore,  till  a  new  sheriff  be 
iMBied^  his  office  cannot  be  detenninecl*  unless  by  his  own 
deadly  or  tfie  demise  of  the  king :  in  whioh  last  ease  it  was 
usual  for  the  suooessor  to  send  a  new  writ  to  the  old 
sheriff:^  but  now  by  statute  1  Ann.  st.  1,  c.  8,  all  officers  [  348  ] 
appointed  by  the  preoeding  king  may  hold  their  offices,  for 
six  months  after  the  king  s  demise,  unless  sooner  displaced 
by  the  successor.  We  may  farther  observe,  that  by  statute 
1  Ric.  II.  c.  11,  no  man  that  has  served  the  office  of  sheriff 
for  one  year,  can  be  compelled  to  serve  the  same  again 
within  three  years  after.  No  person  chosen  a  slierifF  of  a 
city  or  town  shall  thereby  be  liable  to  make  the  declaration 
in  the  9  Geo.  IV.  c.  IT  J  A  Jew,  tbmfore,  may  hold  this 
office.* 

We  shall  find  it  is  of  the  utmost  importance  to  have  the  The  duties  or 
sheriff  appointed  according  to  law^  when  we  consider  his 
power  and  duty.   These  are  either  as  a  judge,  as  the  keeper 
of  the  king's  peace,  as  a  ministerial  officer  of  the  superior 
courts  of  justice,  or  as  the  king*s  bailiff. 

In  his  judicial  capacity  he  has  always  had  to  hear  and  de-  Kb  judicial 
termine  all  causes  of  forty  shillings  value  and  under,  in  ttus****^' 
county  court,  and  by  a  late  act  this  jurisdiction  is  extended  to 
issues  in  actions  not  exceeding  201.  by  virtue  of  a  writ  of  trial 
granted  for  the  purpose  by  a  judge  of  one  of  the  supreme 
courts,*  and  he  has  also  a  judicial  power  in  divers  other 
civil  cases.**  He  is  likewise  to  decide  the  elections  of 
knights  of  the  sliire,  (subject  to  the  control  of  the  house 
of  commons)  of  coroners,  and  of  verderors ;  and  to  return 
such  as  he  shall  determine  to  be  duly  elected.  He  had 
fofmeriy  to  judge  of  the  qualification  of  voters,  but  this  duty, 
as  we  have  seen,^  no  longer  devolves  on  him. 

As  the  keeper  of  the  king's  peace,  both  by  common  law 
and  special  commission,  he  is  the  first  man  in  the  county, 
and  superior  in  rank  to  any  nobleman  therein,  during.hu 


»  Brit  «rtlMiift,a.  8*4  Wm.  trat  ftkli  of  a  CImMmi.''  iht 

IV.  e.  99.  QiMMi  V.  Huavkwyi, 3Nav.ftP.6Sl. 

«  Ibid.  7.  •  3  &  4  Wm.  IV.  c.  42,  m.  17, 

'  5  .\  6  Win.  IV.  c.  28.  18,  19. 

•  Sec  ante  p.  241.  n.   (/).     Tins  •  Dalt.  c.4. 

declaration  is  to  be  made  "on  the  *  Scearttep.  lUti. 
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office.*^  He  may  apprehend,  and  commit  to  prison,  all 
persons  who  break  the  peaoe»  or  attenpt  to  break  it ;  and 
may  bind  any  one  in  a  recognizance  to  keep  tiie  king's 
peace.  He  may,  and  is  bound  eis  officio  to  pursue,  and 
ta]%  all  tndUm,  murdercfs,  felons,  and' other  misclo^  and 
commit  them  to  gaol  Ibr  safe  custody.  He  is  also  to  dct- 
fend  hiS' county  agamst  any  of  the  king^s  enenues  when 
they  come  into  the  land  3  and  fer  this  purpose,  as  well  fer 
keeping  the  peace  and  pursmng  felons,  he  may  command 
all  the  people  of  his  county  to  attend  him:  which  is 
called  the  posse  co7?iifatus,  or  power  of  the  county:'^  and 
this  summons  every  person  above  fifteen  years  old,  and 
under  the  degree  of  a  peer,  is  bound  to  attend  upon  warn- 
344  3  *"S>^  under  pain  of  fine  and  imprisonment.*  But  though 
the  sheritris  thus  the  principal  conservator  of  the  peace  in 
his  county,  yet  by  the  express  direction  of  the  great  charter^ 
he,  together  with  the  constable,  coroner,  and  certain  other 
offlcem  of  the  king,  are  feibidden  to  hold  any  pleas  of  the 
crown,  or,  in  other  words,  to  try  any  criminal  offiuioe*  For 
it  would  be  highly  unbecoming,  lhat  the  ezecttttoners  of 
justice  should  be  also  the  judges ;  should  impose^  as  mXL- 
aalevy,  fines,  and  omeveemento;  should'  one  day-  condenui 
a  man  to  deaths  and  personally  execute  Inm  the  next. 
Neither  may  he  act  as  an  ordinary  justice,  of  the  peace 
during  the  time  ef  his  office fer  tihis  would  bo  equally 
inconsistent;  he  being  in  many  respects  the  servant  of  the- 
justices. 

In  his  ministerial  capacity  the  sheriflP  is  bound  to  execute 
execute  all  process  issuing  from  the  king's  courts  of  justice.  In  the 
commencement  of  civil  causes,  he  is  to  serve  the  writ,  to 
arrest,  and  to  take  bail ;  when  the  cause  comes  to  tdal,  ho 
must  summon  and  return  the  jury ;  when  it  is  detecmined, 
he  must  see  the  judgment  of  the  court  easiied  into  execa^ 
tion.  In  criminal  matters,  healsoanests  and  imprisoiNi# 
he  returns'  the  jury,  he  has  the  custody  of  the  delinquent, 
and  he  executes  the  sentence  of  llie  court,  though  it  extend 
to  death  itself. 

*  1  Roll.  Rep.  237.  *  Stat.  2  Hen.  V.  c.  8. 

*  Dalt.  C.95.  •  cop.  17. 

y  Lamb.  Eiren.  316.  *  Stat.  I  Mar.  sL  2,  c.6. 
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As  the  king's  bailifl',  it  is  his  business  to  preserve  the  Hg^the^^^ 
rights  of  the  king  within  his  baiHwick ;  for  so  his  county  is 
frequently  called  in  the  writs :  a  word  introduced  by  the 
pviDCes  of  the  Norman  line ;  in  imitation  of  the  French, 
whose  territory  is  divided  into  bailiwicks,  as  that  off  England 
into  coonties.®  He  must  seise  to  the  king^s  use  all  lands 
devolved  to  the  crown  by  attainder  or  escheat ;  must  levy 
air'iines  Md  finrfbitivres ;  nrast  «eito  and  keep  all  wails, 
wrecks,  estrays,  and  the  like,*^  unless  they  be  gi-anted  to 
some  subject ;  and  he  had  also  to  collect  the  king's  rents 
within  the  bailiwick,  if  commanded  by  process  from  the 
exchequer,®  but  he  is  relieved  from  this  duty  by  a  recent 
statute^  already  alluded  to,  and  which,  to  a  certain  extent, 
iacilitiEites  the  execution  of  his  office. 

To  execute  these  tarious  offices,  the  sheriff  has  under  [  345  ] 

him  many  inferior  officers;  an  uniJer-sherifl^  bailiffii,  andnsoAecn. 

gaolers ;  who  must  nei^er  buy,  sell,  nor  ftnn  their  offices, 

on  forfeiture  of  SOOl^ 

The  under-sherift'  usually  performs  all  the  duties  of  the  T^jmdn- 

*-  sheriff. 

office ;  a  very  few  only  excepted,  where  the  personal  pre- 
sence of  the  high-sheriff  is  necessary.  He  must  be  ap- 
pointed within  one  calendar  month  after  the  sheriff  is  him- 
self appointed.^  But  no  under-sheriff  shall  abide  in  his 
office  above  one  year;^  and  if  he  does,  by  statute  IBS  Hen* 
VL  c.  7,  hefnrfeits  i900JL  a  very  large  penslty  in  those  eariy 
days.  And  no  uil^er^heriff  or  sheriff's  officer  shall  prac- 
tice as  an  attorney,  during  the  time  he  cohttnues  in  such 
office '}  for  this  would  be  a  great  inlet  to  partiality  and  op- 
pression. But  these  salutary  regulations  are  shariieiuily 
evaded,  by  practising  in  the  names  of  other  attorneys,  and 
putting  in  sham  deputies  by  way  of  nominal  under-sheriffs  : 
by  reason  of  which,  says  Dalton,^  the  under-sheriffs  and 
bailiffs  do  grow  so  cunning  in  their  several  places,  that  they 
are  able  to  deceive,  and  it  may  well  be  feared  that  many  of 
them  do  deceive,  both* the  king,  the  high-sherifi^  and  the 


*  Forteac.  lb  L.  L.  c.  34. 
'  See  as  to  them,  p.  309. 

•  Dalt.  r.P. 

r  3  &  4  Wm.  IV.  c.  99.  See  wU 
p.  301,  D-.y. 


'  Stat.  3  Geo.  I.  c.  16,  a.  10. 
i>  3 &4.W11U IV.  0.99.9.5. 

'  Stat.  42  Edw.  ITT.  c.  9. 
j  Stat.  1  Hen.  V.  c.  4. 
^  Of  8herifi8»c.  llSu 
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county ;  the  judicial  duties  of  the  under-sheriff  are  much 
increased  since  the  act  to  which  we  have  already  alluded,'^ 
and  it  is  to  he  considered  whether  a  more  competent  person 
than  this  officer  usually  is,  should  not  be  appointed  to  dis- 
charge thein>  and  it  is  to  be  remembered,  that  the  under-she- 
riff is  the  general  deputy  of  the  sheriff*  without  showiiig 
any  special  anthori^.^ 

Bailiffiiy  or  sheriff's  officers*  are  dther  hailiffi  of  hundreds* 
or  special  bailiffi.  Baili£b  of  hundreds  are  oflficers  appointed 
over  those  respective  districts  by  the  sheriffi*  to  colleot  fines 
therein ;  to  summon  juries ;  to  attend  the  judges  and  jus- 
tices at  the  assizes,  and  quarter  sessions;  and  also  to 
execute  writs  and  process  in  the  several  hundreds.  But, 
as  these  are  generally  plain  men,  and  not  thoroughly 
skilful  in  this  latter  part  of  their  oiHce,  that  of  serving 
writs,  and  making  arrests  and  executions,  it  is  now 
usual  to  join  special  bailiffs  with  them  ;  who  are  generally 
mean  persons*  employed  by  the  sheriiis  on  account  only  oi* 
their  adroitness  and  dexterity  in  hunting  and  sdsing  dieir 
prey.  The  sheriff  being  answerable  for  the  misdemeanors 
of  these  bailifis*  where  their  acts  can  be  connected  with  the 
sheriff*"^  they  are  therefore  usually  bound  in  an  obligation 
with  sureties  for  the  due  execution  of  their  office*  and  thenoe 
are  called  bound-bailift ;  which  the  common  people  have 
corrupted  into  a  much  more  homely  appellation. 

Gaolers  are  also  the  servants  of  the  sheriff^  and  he  must 
be  responsible  for  their  conduct.  Their  business  is  to  keep 
safely  all  such  persons  as  are  committed  to  them  by  lawful 
warrant :  and  if  they  suffer  any  such  to  escape,  the  sheriff 
shall  answer  it  to  the  king,  if  it  be  a  criminal  matter ;  or, 
in  a  civil  case,  to  the  party  injured."  And  to  this  end  the 
sheriff  must**  have  lands  sufficient  witbin  the  county  to  an- 
swer the  king  and  his  people.  The  abuses  of  gaolers  and 
sheriff's  officers,  toward  the  unfortunate  persons  in  thmr 
custody*  were  well  restrained  and  guarded  against  by  statute 
S2  Geo.  IL  c.  J88*  and  by  statutes  14  Geo.  III.  c.  59*  and 


[  34^  ] 


k  3  &  4  Wn.  IV.  e.  99,  t.  &  "  Dalt.  c.  1 18.   4  Rep.  34. 

>  See  ontc  p.363.  •  Stat.  9  Edw.  II.  st.  2.    2  Edw. 

Drake  v.  Sykes,  7  T.  R.  113.  HI.  c  4.    4  Edw.  III.  c.  9.  5Edw. 

/aiMST.  Brawn,  6B. &A.243.  Ill.c.4.  13  6cl4  Car.II.  c.21,  §.7. 
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24  Geo.  III.  sess.  2,  c.  54,  provisions  were  made  for  better 
preserving  the  health  of  prisoners,  and  preventing  the  gaol 
distemper.  And  these  statutes,  with  many  others,  have  been 
repealed  and  consolidated  by  the  statute  4  Geo.  IV.  c  64, 
amended  by  the  5  Geo.  IV.  c  85^  and  the  gaol  sjrstem  has 
been  farther  regulated  by  the  5  and  6  Wm.  IV.  cc.  88  and  76. 
An  act  of  the  last  session  has  established  a  prison  for  young 
offenders,  1  and  9  Viet  c.  SSL 

The  vast  expense,  which  custom  had  introduced  in  serv- JjJJ?***' 
ing  the  office  of  high-sheriff,  was  grown  such  a  burthen  to 
the  subject,  that  it  was  enacted,  by  statute  13  &  14  Car.  II. 
c.  ^1,  that  no  sheriff  (except  of  London,  Westmorland,  and 
towns  which  are  counties  of  themselves)  should  keep  any 
table  at  the  assizes,  except  for  his  own  fiimily,  or  give  any 
presents  to  the  judges  or  their  servants,  or  have  more  than 
forty  men  in  livery :  yet,  for  the  sake  of  safe^  and  decency, 
he  may  not  have  less  than  twenty  men  in  England,  and 
twelve  In  Wales ;  upon  forfeiture,  in  any  of  these  cases,  of 
200L  He  IS  also  saved  some  unnecessary  expense  and 
trouble  by  the  3  &  4  Wm.  IV.  c.  99. 

II.  The  coroner's  is  also  a  very  ancient  office  at  the  com-  luiiieco- 
mon  law.  He  is  called  coroner,  coronator,  because  he 
hath  principally  to  do  with  pleas  of  the  crown,  or  such 
wherein  the  king  is  more  immediately  concerned.?  And  in 
this  light  the  lord  chief  justice  of  die  king's  bench  is  the 
principal  coroner  in  the  kingdom,  and  may  (jS  he  pleases) 
exefclse  the  jurisdiction  of  a  coroner  in  any  part  of  the 
rea1m.<i  But  there  are  also  particular  coroners  for  every 
county  of  England ;  usually  four,  but  sometimes  six,  and  |^  347  j 
sometimes  fewer.*"  This  office"  is  of  equal  antiquity  with 
the  sheriff;  and  was  ordained  together  with  him  to  keep  the 
peace,  when  the  earls  gave  up  the  wardship  of  the  county. 

He  is  still  chosen  by  all  the  freeholders  in  the  county  Eiectadbjr 
court ;  as  by  the  policy  of  our  ancient  laws  the  sheri£&,  and  Muen. 
conservators  of  the  peace,  and  all  other  officers  were,  who 
were  concerned  in  matters  that  afibcted  the  liberty  of  the 
people ;  *  and  as  verderors  of  the  forest  still  are,  whose 

f  2  Inst.  31 .    4  lOBt.  271.  '  JVlirror.  c.  I ,  §,  3. 

"  4  Rep,  57.  *  2  Inst.  568. 

»  F.  N.  B.  163. 
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business  it  is  to  stand  between  the  prerogative  and  the 
subject  m  the  execution  of  the  lorest  Uiws*  For  thi^puifOM 
there  is  a  writ  at  oommon  lav  d&  eoromtUm  eUgendo  \n 
which  it  is  e^qpressly  commaQded  the  sheri£^  ^'^ftudiakm 
**  eUgi  faoiait  qui  meUui  ieia$,  et  wUt,  et  possit,  offing 
m  iniMdere.'*  And,  in  order  to  efibct  this  the  moie 
snrely,  it  was  enacted  by  the  statute  7  of  Westm.- 1,  iStuA  none 
but  lawful  and  discreet  knights  should  be  chosen  ;  and  there 
was  an  instance  in  the  5  Edw.  111.  of  a  man  being  removed 
from  this  office,  because  he  was  only  a  merchant*  But  it 
seems  it  is  now  sufficient  if  a  man  hath  lands  enough  to  be 
made  a  knight,  whether  he  be  really  knighted  or  not :  *  for 
the  coroner  ought  to  have  an  estate  sufficient  to  maintain  tlie 
dignity  of  his  office,  and  answer  any  fines  that  may  be  set 
upon  him  for  his  misbehaviour ;  ^  and  if  he  hath  not  enough 
to  answer,  his  fine  shall  be  levied  on  the  county,  as  the 
punishment  for  electing  an  insufficient  officer.*'  Now  indeed 
through  the  culpable  neglect  of  gentlemen  of  property^  this 
office  has  been  sufiered  to  &11  into  disrepute^  and|  in  the  time  , 
of  Blackstone,  had  got  into  low  and  indigent  hands ;  so  that» 
although  formerly  no  coroners  would  condescend  to  be  paid 
for  serving  their  country,  and  they  were  by  the  aforesaid 
statute  of  Westm.  1,  expressly  forbidden  to  take  a  reward, 
under  pain  of  great  forfeiture  to  the  king;  yet  for  many 
848  ]  years  past  they  have  often  desired  to  be  chosen  for  the  sake 
of  their  perquisites  :  being  allowed  fees  for  their  attendance 
by  the  statute  3  Hen.  VII.  c.  I,  which  sir  Edward  Coke 
complains  of  heavily  :  though  since  his  time  those  fees 
have  been  much  enlarged,^  and  have  been  recently  settled 
by  the  1  Vict.  c»  68>  and  medical  men  attending  an  inquest 
are  now  very  properly  entitled  to  remuneration/  which  the 
coroner  is  authorized  to  pay. ^  And  it  deserves  consideration 
whether  the  emoluments  of  this  office  should  not  be  raised 
to  a  higher  scale,  as  services  adequate  to  the  discharge  of  the 
important  duties  of  the  office  would  thus  be  secured.  By 

'  F.  N.  B.  163.  •  Mirr.  c  1.  $.  3.   2  laM.  17$. 

y  3  Kdw.  I.e.  10.  o  3  Inst  210. 

■  2  Inst, 32,  •  Sfat.  ^'y  Geo.  II.  c.  29. 

•  F.  N.  B.  163,164.  '  6  it  7  Wm.  IV  .  r.  89. 

*  J6W.  «  X  Vict.  c.  Gb,  s.  2. 
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the  5  &  6  Wm.  IV.  c.  76,  ss.  62,  03,  a  different  mode  of 
electing  coroners  for  boroughs,  having  a  quarter  sessions 
appointed  for  them,  the  council  of  suCh  borough  shall 
appoint,  and  by  s.  61,  where  a  borough  has  not  a  separate 
court,  the  county  coroner  shall  henceforward  act. 

The  coroner  is  chosen  for  life,  and  the  time  and  manner 
of  elections  are  regulated  by  the  58  Geo.  III.  c.  95,  but  he 
may  be  removed  either  by  being  made  sheriff,  or  chosen  ver^ 
deror,  which  are  offices  incompatible  with  the  other;  or  by 
the  king's  writ  de  eoronatore  eswnerwuh,  for  a  cause  to  be 
therein  assigned,  as  that  he  is  engaged  in  other  business,  is 
mcapacitated  by  years  or  sickness,  hath  not  a  sufficient 
estate  in  the  county,  or  lives  in  an  inconvenient  part  of  it.** 
And  by  the  statute  25  Geo.  II.  c.  29,  extortion,  neglect,  or 
misbehaviour,  are  also  made  causes  of  removal. 

The  office  and  power  of  a  coroner  are  also,  like  those  of  ^^^SdU 
the  sheriff,  either  judicial  or  ministerial;  but  principally curornUiito. 
judicial.  This  is  in  great  measure  ascertained  by  statute 
4  Edw.  I.,  dc  officio  coronatoris ;  and  consists,  first,  in  in- 
quiring, when  any  person  is  slain,  or  dies  suddenly,  or  in 
prison,  concerning  the  manner  of  his  death.  And  this  must 
be  "«ttp«r  corpom  for  if  the  body  be  not  found, 
the  coroner  cannot  sit.i  And  it  is  indispensable  that  the  co- 
roner and  jury  should  have  together  a  view  of  the  body,  and 
that  the  latter  should  be  then  sworn  by  the  former,  in  presence 
of  the  body*^  He  must  also  sit  at  the  very  place  where  the  hih  judidtf 
death  happened ;  and  his  inquiry  is  made  by  a  jury  of  from 
four,  five  or  six  of  the  neighbouring  towns,  over  whom  he  is 
to  preside.  If  any  be  found  guilty  by  this  inquest  of  mur- 
der or  other  homicide,  he  is  to  commit  them  to  prison  for 
farther  trial,  and  is  also  to  inquire  concerning  their  lands, 
goods  and  chattels  which  are  forfeited  thereby  :  but,  whether 
it  be  homicide  or  not,  he  must  iuquire  whether  any  deodand 


*  F.  N.  B.  163»  184.  *'  aB/fvam  {nMrritoHo  x%to  mortuum 

I  4  Inst.  271.  "  inventum,  quam  vHliierntum  tt  ctt- 

1  Thus,  m  the  Gothic  constitution,  "  rwm.      VoitH  emm  homo  etiam  es 

before  any  fine  was  payable  by  the  "  uiut  cqum  subito  mori."  Stiernhook 

neighbourhood,  for  the  slaughter  of  a  lliiiifi  Oolker.  L  Z,  «•  4. 

mathsniii, '*4k«Mii0r«rftlictfcm.       *  Jl«t  v.  Ftrrand,  8  R  Ic  A.  90D| 

*'  ttur*  «p#rt«tel ;  i.  «.  «wn  tam  mam 
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has  aoonwdtotfiekiiig,  or  the  lord  of  the  fhnnehite,  by  this 

death  :  and  must  certify  the  whole  of  this  inquisition  (under  his 
own  seal  and  the  seSls  of  the  jurors)  *  together  with  the  evidence 

[  340  ]  thereon,  to  the  court  of  king's  bench,  or  the  next  assises. 

Another  branch  of  his  office  is  to  inquire  concerning  ship- 
wrecks; and  certify  whether  wreck  or  not,  and  who  is  in 
possession  of  the  goods.  Concerning  treasure-trove,  he  is 
also  to  inquire  who  were  the  finders,  and  where  it  is,  and 
whether  any  ooe  be  suspected  of  having  found  and  con- 
cealed a  treasure ;  and  that  may  be  weU  perceived  (saith 
**  the  old  statute  of  £dw.  I.)  where  one  liveth-  riotoualj> 
''haunting  taTems,  and  hath  done  so  of  long  tune:** 
whereupon  he  might  he  attuhed»  and  held  to  bail,  49011 
this  suspicion  only.  A  coroner's  couf  t>  it  is  now  bold,  m 
not  an  open  court."* 

H^^Jg^  The  ministerial  office  of  the  comer  is  only  as  tlm 
sheriff's  substitute.  For  when  just  exception  can  be  taken 
to  the  sheriff,  for  suspicion  of  partiality,  (as  that  he  is  in- 
terested in  the  suit,  or  of  kindred  to  either  plaintiff  or  de- 
fendant) the  process  must  then  be  awarded  to  the  coroner, 
instead  of  the  sheriff,  for  execution  of  the  king's  writs."  And 
where  the  coroner  neglects  his  ministerial  duty  elisors  will 
be  appointed  to  execute  the  process  and  attach  the  coronor.** 

vthSiSSS,  ^^^*  ^^^^  species  of  subordinate  magistrates,  whom 
1  am  to  consider,  are  justices  of  the  peace ;  the  principal  of 
whom  is  the  eutioM  roUthrmmp  or  keeper  of  the  records  of 
the  county.  The  oommon  law  hath  oYer  had  a  special  cave 
and  regaid  for  the  conservation  of  the  peacei  for  pes^  is 
the  very  end  and  foundation  of  dvil  society*  And,  them* 
fore,  before  the  present  constitntion  of  justices  was  invented, 
there  were  peculiar  officers  appointed  by  the  common  law 
for  the  maintenance  of  the  public  peace.  Of  these  some 
had,  and  still  have,  this  power  annexed  to  other  offices 
which  they  hold ;  others  had  it  merely  by  itself,  and  were 
thence  named  cuttodes  or  consercatorei  pacit.    Those  that 


>  Sut.  33  Hen.  VIIT.c.  12.  1  &  2 
P.  &  M.  c.  13.  2  West.  Sjmbol.^. 
310.  Ciionpl.264.  TmBaiB.P.C. 
Ml. 

■  GmmH  T.  Ftnwrd,  6  B.  &  C. 


626.    9  D.  &  R.  667. 

*  4  lost.  271. 

*  Aadnm  v.  Sharp,  %  8^  Wm. 
Bla.911.  jttU.  1818. 
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were  so  virtnte  officii  still  continue :  but  the  latter  sort  are 
superseded  by  the  modern  justices. 

The  king's  majestyP  is,  by  his  office  and  dignity  royal, 
the  prindpd  con8enratonE>f  the  peace  within  all  his  domi-^|£^^® 
mens ;  and  may  give  authority  to  any  other  to  see  the  peace 
kept,  and  to  pmiish  such  as  break  it:  hence  it  is  usually  [  ] 
called  the  king's  peace.  The  lord  chancellor  or  keeper,  the 
lord  treasurer,  the  lord  high  steward  of  England,  the  lord 
mareschal,  the  lord  high  constable  of  England,  (when  any 
such  officers  are  in  being)  and  all  the  justices  of  the  court 
of  king's  bench,  (by  virtue  of  their  offices,)  and  the  master  of 
the  rolls  (by  prescription)  are  general  conservators  of  the 
peace  throughout  the  whole  kingdom^  and  may  commit  aU 
breakers  of  it,  or  Innd  them -in  recognisances  to  keep  it: 4 
the  other  judges  are  only  so  in  their  own  courts.  The 
coroner  is  also  a  conservator  of  the  peace  widiin  his  own 
connty;'^  as  is  also  the  sheriff;*  and  both  of  them  may 
take  a  recognizance  or  security  for  the  peace.  Constables, 
ty thing-men,  and  the  like,  are  also  conservators  of  the  peace 
within  their  own  jurisdictions ;  and  may  apprehend  all 
breakers  of  the  peace  and  commit  them»  till  they  find  sure- 
ties for  their  keeping  it.^ 

Those  that  were>  without  any  office,  simply  and  merely  ]f  •,5)^22. 
conservators  of  the  peace»  either  claimed  that  power  by  pre- 
scription;* or  were  bound  to  exercise  it  by  the  tenure  of 
Ibeir  lands  ;^  or,  lastly,  were  chosen  by  the  ireeholders  in 
full  county  court  before  the  sheriff ;  the  writ  for  their  elec- 
tion directing  them  to  be  chosen  "  de  probioribus  et  poten- 
"  tioribu^  comitatus  svi  in  custodes  pacts j^'^  But  when 
queen  Isabel,  the  wife  ot  Edward  II.  had  contrived  to  de- 
pose her  husband  by  a  forced  resignation  of  the  crown,  and 
had  set  up  his  son  Edward  III.  in  his  place ;  this,  being 
a  thing  then  without  example  in  England,  it  was  feared 
would  much  alarm  the  people :  especially  as  the  old  king 
was  living,  though  hurried  about  from  castle  to  castle ;  till 
at  least  he  met  with  an  untimely  death.   To  prevent  there- 

Lambard.  £ir«Mr«lk.  18.  *  Lamb.  14. 

•»  Lamb.  12.  "  Ibid.  15. 

'  Britton,  3.  '  ibid.  17. 

•  F.  N.  B.  81.  *  Ibid,  16. 
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fore  any  ridngs,  or  other  disturbance  of  the  peaoe^  the  Mnr 
king  aent  writs  to  all  the  sberifls  in  Englaiicl>  the  form  of 
which  is  preserved  by  Thomas  Walsingham,'^  giving  a 
plausible  account  of  the  manner  of  his  obtaining  the 
[  S5l  ]  to  wit,  that  it  was  done  ipriut  pairit  hentpktcHo :  and  withal 
commanding  each  sheriff  that  the  peace  be  kept  throughout 
his  bailiwick,  on  pain  and  peril  of  disinheritance  and  loss 
of  life  and  limb.    And  in  a  few  weeks  after  the  date  of 
these  writs,  it  was  ordained  in  parliament,y  that,  for  the 
better  maintaining  and  keeping  of  the  peace  in  every  county, 
good  men  and  lawful,  which  were  no  maintainers  of  evil, 
or  barretors  in  the  country,  should  be  assigned  to  keep  the 
peace.    And  in  this  manner,  and  upon  this  occasion,  was 
the  election  of  the  conservators  of  the  peace  taken  from  the 
people,  and  given  to  the  king this  ass^nment  bdng  con* 
stnied  to  be  by  the  king's  commission,*   But  stOl  they 
were  only  called  conservators,  wardena,  or  keepers  of  the 
peace,  till  the  statute  S4  Edward  IIL  e*  1,  gave  them  the 
power  of  trying  felonies  ;  and  then  they  acquired  the  more 
honourable  appellation  of  justices.** 
Howjas-        These  justices  are  appointed  by  the  king's  special  com- 
pointod!     mission  under  the  great  seal,  the  form  of  which  was  settled 
by  all  the  judges,  A.  D.  1590.*'    This  appoints  them  all,*^ 
jointly  and  severally,  to  keep  the  peace,  and  any  two  or 
more  of  them  to  inquire  of  and  determine  felonies  and  other 
misdemeanors :  in  which  number  some  particular  justices, 
or  one  of  them,  are  directed  to  be  always  included,  and  no 
business  to  be  done  without  their  presence;  the  words  <tf 
the  commission  running  thus,  "  quorum  aliquem  itnirum, 
**     B,  C.  D.  %€•  unum  ette  vohmus:^  whence  l^e  par- 
sons so  named  are  usually  called  justices  of  the  quormm. 
And  formerly  it  was  customary  to  appoint  only  a  select 
number  of  justices,  eminent  for  their  sidll  and  discretion,  to 
be  of  the  quorum;  but  now  the  practice  is  to  advance 
almost  all  of  them  to  that  dignity,  naming  them  all  over 

■  HisL  A,  D.  1327.  *  Lamb.  38. 

y  8tat.lEdw.m.e.l6.  *  i»w.4a. 

*  Limb.  20.  <  860  the  ibon  Mt  l»mh.  aft. 

*  Stat  4Edw.III.c.3.  UEdw.  Bun.  lit.  JimHcm,  f .  1«  ' 
IIL  at.  2»  c.  2. 
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again  in  the  quorum  clause,  except  perhaps  only  some  one 
inconsiderable  person  for  the  sake  of  propriety :  and  no 
exception  is  now  allowable,  for  not  expressing  in  the  form 
of  warrants,  &c.  that  the  justice  who  issued  them  is  of  the  [  3i52  ] 
quorum,^  Whea  any  justice  intends  to  act  under  this  com- 
mission, he  sues  out  a  writ  of  dedimus  potestatem,  from  the 
clerk  of  the  crown  in  chancery»  empowering  certain  persons 
therein  named  to  administer  the  usual  oaths  to  him ;  which 
done,  he  is  at  liberty  to  act 

Touching  the  number  and  qualifications  of  these  justices ;  The  numb« 
it  was  ordained  by  statute  18  Edw.  III.  c.  2,  that  two  or  "tiowTo?" 
three,  of  the  best  reputation  in  each  county,  shall  be  as- 
signed to  be  keepers  of  the  peace.  But  these  being  found 
rather  too  few  for  that  purpose,  it  was  provided  by  statute 
S4  Edw.  III.  c.  I,  that  one  lord^  and  three,  or  four,  of  the 
most  worthy  men  in  the  county*  with  some  learned  in  the 
law,  shall  be  made  justices  in  every  county.  But  afterwards 
the  number  of  justices,  through  the  ambition  of  private 
persons,  became  so  large,  that  it  was  thought  necessary  by 
statute  \2  Ric  II.  c.  10,  and  14  Ric.  II.  c.  11,  to  restrain 
them  at  first  to  six,  and  afterwards  to  eight  only.  But  this 
rule  is  now  disregarded,  and  the  cause  seems  to  be  (as 
Lambard  observed  long  ago)^  that  the  growing  number  of 
statute  laws,  committed  irom  time  to  time  to  the  charge  of 
justices  of  the  peace,  have  occasioned  also  (and  very  reason- 
ably) their  increase  to  a  larger  number.  And,  as  to  their 
qualifications,  the  statutes  just  cited  direct  them  to  be  of 
the  best  reputation,  and  most  worthy  men  of  the  county : 
and  the  stat.  13  Ric.  11.  c.  7,  orders  them  to  be  of  the 
most  efficient  knights,  esquires,  and  gentlemen  of  the  law» 
Also  by  statute  2  Hen.  V.  st.  l,c.  4,  and  st.  2,  c.  1,  they 
must  be  resident  in  their  several  counties.  And  because, 
contrary  to  these  statutes,  men  of  small  substance  had  crept 
into  the  commission,  whose  poverty  made  them  both  covet* 
ous  and  contemptible,  it  was  enacted  by  statute  18  Hen.  VI. 
ell,  that  no  justice  should  be  put  in  commission,  if  he  had 
not  lands  to  the  value  of  ^OL  per  anmim*  And,  the  rate  of 
money  being  greatly  altered  since  that  time,  it  is  now  enacted 
fay  statutes  5  Geo.  II.  c.  18,  and  18  Geo.  II.  c.  90,  that 

*  Stat.  26  Geo.  II.  c.  27.    See        *  Liimb.  34. 
alco  »uu  7  Geo.  UI.  c.  21. 
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every  ju8tice>  ezceptasis  therein  excepted,  shall  have  an  estate 
of  IQOL  per  annum  clear  of  all  deductions ;  but  this  estate  may 
be  freehold,  copyhold,  or  even  leasehold,  for  a  term  not  less 
than  twenty-one  years ;  and,  if  he  acts  without  such  qualifi* 
cation,  he  shall  forfeit  ICOL   This  qualification^  is  almost 

[  853  ]  equivalent  to  the  SO/,  per  annum  required  in  Henry  the 
sixth's  time :  and  of  this**  the  justice  must  now  make  oath* 
Also  it  is  provided  by  the  act  5  Geo.  II.  that  no  practising 
attorney,  solicitor,  or  proctor,  shall  be  capable  of  acting  as 
a  justice  of  the  peace  for  any  county.  By  the  1  Wm.  TV. 
c.  43,  some  of  the  fees  and  stamp  duties,  chargeable  on  the 
renewal  of  appointments  and  commissions  are  abolished. 

Snre^'de-  office  of  these  justices  is  conferred  by  the  king,  so 

it  subsists  only  during  his  pleasure ;  and  is  determinable,  1 . 
By  the  demise  of  the  crown ;  that  is,  in  six  months  afler.^ 
But  if  the  same  justice  is  put  in  commission  by  the  succes- 
sor, he  shall  not  be  obliged  to  sue  out  a  new  dedimiu,  or  to 
swear  to  his  qualification  afiresh  *}  nor,  by  reason  of  any  new 
commission,  to  take  the  oaths  more  than  once  in  the  same 
reign.^  By  express  writ  under  the  great  seal,^  discharg- 
ing any  particular  person  from  being  any  longer  justice.  S. 
By  superseding  the  commission  by  writ  of  supersedeas, 
which  suspends  the  power  of  all  the  justices,  but  does  not 
totally  destroy  it:  seeing  it  may  be  revived  again  by  another 
writ,  called  a  procedendo.  4.  By  a  new  commission,  which 
virtually,  though  silently,  discharges  all  the  former  justices 
that  are  not  included  therein;  for  two  commissions  cannot 
subsist  at  once.  5.  By  accession  of  the  office  of  sheriff  or 
coroner."*  Formerly  it  was  thought,  that  if  a  man  was 
named  in  any  commission  of  the  peace,  and  had  afterwards 
a  new  dignity  conferred  upon  him,  that  this  determined  his 
ofllce ;  he  no  longer  answering  the  description  of  the  com- 
mission: but  now  >^  it  is  provided,  that,  notwithstanding  a 
new  title  of  dignity,  the  justice  on  whom  it  is  conferred 
shall  still  continue  a  justice. 

ntebrpoww    The  power,  office,  and  duty  of  a  justice  of  the  peace  de- 

*  See  Uskop  Fleetwood's  calculftp  ^  Stau  7  Geo.  III.  c.  9. 

tiottt  in  his  CAronico/i  Pr«tioiiun,  i  Lamb.  67. 

«»  Stat.  18  Geo.  II.  c.  20,  "  Sut.  1  Mar.  st  2,  c.  8. 

i  Stat  1  Ann.  c.  8.  ■  StaU  I  Edw.  VI.  C.  7. 
J  StaU  1  Geo.  III.  c.  13. 
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pcnd  on  his  commission,  and  on  the  several  statatet  which 
bftVft  created  olgects  of  his  jurisdictioa.  Hia  commisaifm^ 
firat»  empowers  him  singly  to  ooDsenre  the  peace;  and  there- 
by givee  him  all  the  power  of  the- ancient  conservators  at  [  ] 
the  coRiinoB  law*  in  auppieiauig  riots  and  affiays,  in  taking 
aeottrities  for  the  peaceb  and  In  apprehending  andcoaunittiiig 
frIoBs  and  other,  inferior  criminals.  It  also  empowers  any 
two  or  more  to  hear  and  determine  all  felonies  and  other 
offences ;  which  is  the  ground  of  their  jurisdiction  at  ses- 
sions, of  which  more  will  be  said  in  its  proper  place.  And 
as  to  the  powers  given  to  one,  two  or  more  justices  by  the 
several  statutes,  which  from  time  to  time  have  heaped  upon 
them  such  an  infinite  variety  of  business,  that  few  care  to 
undertake,  and  fewer  understand,  the  office ;  they  are  such 
and  of  so  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magistratOf  that  without  sini" 
ster  views  of  his  own  will  engage  in  this  troublesome  ser- 
w».  And  therefore,  if  a  weUHseaniog  justice  makes  any 
undesigned  slip  in  his  practicoi  great  lenity  and  indulgence 
ace  shewn  to  him  in  the  courts  of  law ;  and  there  are  many 
statutes,  made  to  protect  him  in  the  upright  discharge  of  his 
office  which*  amoog  other  privileges,  prohibit  such  jua- 
tiees  from  being  sued  for  any  oversights  without  notice  be- 
forehand: and  stop  all  suits  begun,  on  tender  made  of  suffi- 
cient amends.  But,  on  the  other  hand,  any  malicious  or 
tyrannical  abuse  of  their  office  is  usually  severely  pu- 
nished ;  and  all  persons  who  recover  a  verdict  against  a  jus- 
tice, for  any  wilful  or  malicious  Uyuryi.  are  entitled  to  double 
costs. 

It  is  impossible  upon  our  present  plan  to  enter  minutely  l^^ySl^ 
into  the  particulars  of  the  accumulated  authority*  thus  com- 
mitted  to  the  charge  of  these  magistrates.  I  must  therefore 
recommend  to  the  student  the  perusal  of  Mr.  Lambard*s 
Eirmuireka,  and  Dr.  Bum*s  JuiHee  ^tke  Pfoee;  wherein  be 
will  find  every  thing  relative  to  this  sulgec^  both  in  ancient 
and  modem  practice,  collected  with  great  caie  and  accuracy, 
and  disposed  in  a  most  dear  and  judicious  method* 

I  shall  next  consider  some  officers  of  lower  rank  than  [  355  ] 

•  Sut.  7Jac.  I.  c.  r>.    -21  Jac.  1.     III.  c.  141. 
c.  12.    24  Geo.  II.  c/  44.    43  Geo. 
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those  which  have  gone  before^  and  of  more  conined  jorit- 
dietion;  but  still  tucb  at  wee  universally  Id  1186  tbrongli 
fit ery  part  of  the  Idngdota. 
llxJSHbie.  Fourthly,  then,  of  the  ecmstableb  The  word  com- 

ttrnUe  U  frequently  said  to  be  derived  from  the  Sascotty 
koniBg^n^pel,  and  to  signify  the  support  of  the  king* 
But,  as  we  borrowed  the  name  as  well  as  die  oflSee  of  oon- 
Btable  from  the  French,  I  am  rather  inclined  to  deduce  it, 
with  Sir  Henry  Spelman  and  Dr.  Cowel,  trom  that  lan- 
guage :  wherein  it  is  plainly  derived  from  the  Latin  comes 
stabtdi,  an  oflicer  well  known  in  the  empire  ;  so  called  be- 
cause, like  the  great  constable  of  France,  as  well  as  the  lord 
high  constable  of  England,  he  was  to  regulate  all  matters 
of  chivah'y,  tilts,  tournaments,  and  feats  of  arms,  which  were 
performed  on  horsehack.  This  great  office  of  lord  high 
eonstable  bath  been  disused  in  England,  ezoept  only  upoa 
great  and  solemn  occasions,  as  the  king's  coronation  and  the 
like^  ever  tmot  the  attainder  of  Stafford  duke  of  Bucking* 
ham  under  Idng  Henry  VIII.;  as  in  France  it  was  sup* 
pressed  aboot  a  century  after  by  an  edict  of  Louis  XIII  ^ 
but  from  his  office,  says  Lambard,^  this  lower  constable^ip 
was  at  first  drawn  and  fetched,  and  is  as  it  were  a  very  finger 
of  that  hand.  For  the  statute  of  Winchester,'^  which  first* 
appoints  them,  directs  that,  for  the  better  keeping  of  the 
peace,  two  constables  in  every  hundred  and  iranchise  shall 
inspect  all  matters  relatiiifr  to  arfns  and  armour. 
Sfrherand"'  Constables  are  ot"  two  sorts,  high  constables,  and  petty 
fSSn?'^  constables.  The  former  were  first  ordained  by  the  statute  of 
Winchester,  as  before-mentioned ;  are  appointed  at  the  court 
leets  of  the  franchise  or  hundred  over  which  they 
or,  in  de&ult  of  that,  by  the  justices  at  their  quarter 
sions;  and  are  removable  by  the  same  authority  that  ap- 
points them.*  The  petty  constaUes  are  inferior  officers  in 
r  S56  1  parish,  subordmate  to  the  high  constable  of 

*-  the  hundred,  first  instituted  about  the  leign  of  £dw.  IIIi" 

These  petty  constables  have  two  offioes  united  in  them;  the 
one  ancient,  the  other  modem.   Their  ancient  office  is  that 

*  PhUip'*  life  of  Pole,  u.  m.  *  At  to  thi«.  «•  Salk.  176, 

'  Of  constables.  5.  »  Salk.  150. 

'  13  £dw.  1.  c.  6.  "  S|wliii.Gl«M.  148, 
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of  headborough,  tithing-man^  or  bonfaolder ;  of  whom  we 
formerly  spoke,^  and  who  are  as  ancient  as  the  tine  of  king 
AUred:  their  more  modern  office  is  that  of  constable  merdyt 
which  waa  appointed  (as  was  observed)  so  lately  as  the  reign 
of  Edward  IIL,  in  order  to  assist  the  high  constable.^  And 
in  general  the  ancient  headboroughs,  tithing«men/  and  bora* 
holders,  were  made  use  of  to  serve  as  petty  constables ; 
though  not  so  generally,  but  that  in  many  places  they  still 
continue  disLinct  olHcers  from  the  constable.  They  are  all 
chosen  by  the  jury  at  the  court  leet ;  or  if  no  court  leet  be 
held,  are  appointed  by  two  justices  of  the  peace.* 

The  general  duty  of  all  constables,  both  hi  o  h  and  petty  ^  Dutyfcon. 
as  well  as  of  the  other  officers,  is  to  keep  the  king's  peace  in 
their  several  districts :  and  to  that  purpose  they  are  armed 
with  very  large  powers,  of  arresting,  and  imfnisoning,  of 
breaking  open  houses,  and  the  like;  of  the  extent  of  which 
powers,  considering  what  manner  of  men  are  for  the  moat 
part  put  into  these  offices,  it  is  perhaps  very  well  that  they 
are  generally  kept  in  ignorance.  By  stat  S4>  Geo.  II.  c.  44» 
no  action  shall  be  brought  against  a  constable  for  any  thing 
done  in  obedience  to  a  magistrate's  warrant,  until  demand 
has  been  made  of  a  perusal  and  copy  of  the  warrant,  and 
that  demand  having  been  neglected  to  be  complied  with  for 
the  space  of  six  days.  One  of  their  principal  duties, 
arising  from  the  statute  of  Winchester,  which  appoints 
them,  is  to  keep  watch  and  ward  in  their  respective  jurisdic- 
tions. Ward,  guard,  or  custodia,  is  chiefly  applied  to  the 
day  time,  in  order  to  apprehend  rioters,  and  robbers  on  the 
highways ;  the  manner  of  doing  which  is  letl  to  the  dis- 
cretion of  the  justices  of  the  peace  and  the  constable  :r  the 
hundred  being  however  answerable  for  all  robberies  commit- 
ted herein,  by  day  light,  for  having  kept  negligent  guard. 
Watch  is  properly  applioable  to  the  night  only,  (being  called 
among  our  Teutonic  ancestors  wukt  ot  waota*)  and  it  be- 
gins at  the  time  when  ward  ends,  and  ends  when  that  begins: 

by  the  statute  of  Winchester,  in  walled  towns  the  gates  r 
shall  be  closed  from  siin-setting  to  aan*rising,  and  watch 

*  Page  111.  *  £mkMm  it  n^oniimm  futu 

*  Lantl.  9.  wactat  vtH-ant.     Capitul&tt  flliubr. 
'  Stat.  13  &  14  Car.  II.  c.  12.  Piu  94  I,  A.  D,  816. 

y  DalU  jtuL  c.  104. 
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shall  be  kept  in  mry  borough  and  toirnt  espeoiilly  In  tbe 
summer  season*  to  apprehend  all  rogoMy  ntgaboodsy  and 
mf lit-walkersy  and  make  them  gife  aa  aooomit  of  them- 
selves. The  eonstable  may  ^ipoint  watishmen»  aft  hie  dia- 
eietion,  legukled  by  the  custom  of  the  plaoes rand  these, 
being  his  depoties,  have  for  the  time  beiii^  the  authority  o^ 
their  prinoipaL  But,  witli  regard  to  the  infinite  number  of 
odier  minute  duties^  that  are  laid  upon  constables  •  by  a  di- 
versity of  statutes,  I  must  again  refer  to  Mr.  Lambard  and 
Dr.  Burn ;  in  whose  compilations  may  be  also  seen,  what 
powers  and  duties  belong  to  the  constable  or  tithing-man  in- 
differently, and  what  to  the  constable  only;  for  the  constable 
may  do  whatever  the  tithing-raan  may;  but  it  does  not 
hold  e  cnnversOi  the  tithing-man  not  having  an  equal  power 
Special  with  the  constable.  There  are  also  special  constables^  who 
must  be  appointed  by  any  two  justices  of  the  peace  upon 
tbe  information  on  oath  of  five  respectable  householders  that 
any  tumult^  riot,  or  felony,  has  taJLon  place,  or  is  lifcdly  to 
tske  place:  and  in  all  emeigencies  magistiales  mayr  without 
any  applicationy  aiqpoint  and  swear  in  any  number  of  volun- 
tary spedal  constables  for  the  prjesenratioa  of  the  peace*.* 
But  a  more  efficient  peace  establishment  than  any  befora 
known  has  been  lately  established  and  organised  in  the  me- 
tropolis,  and  other  large  towns,  the  new  police,  under  the 
authority  of  the  10  Geo.  IV.  c.  44,  and  other  acts  for  regu- 
lating the  police  force  in  these  places.^ 
v.sarrey-  ^"^^  ^^'^^      cousidcr  the  surveyors  of  the  high- 

ofhi^h.  ^i^yg^  Every  parish  is  bound  of  common  right  to  keep  the 
high  roads,  that  go  through  it,  in  good  and  sufficient  repair  | 
unless  by  reason  of  the  tenure  of  lands,  or  otherwise,  this 
care  is  consigned  to  some  particular  private  person.  From 
this  burthen  no  man  was  exempt  by  our  ancient  lava,  whaftp 
ever  other,  immunities  he  might  eigoy :  this  beingpart  of  the 
irinoda  ngeesiUai,  to  which  eveiy  man*s  estate  was  sulgect ; 
via.  expedUio  coiUra  koHmn,  areUm  comiruatiOf  etjponOum 
f^paraiio.  For,  though  the  reparation  of  bridges  only  is 
expressed,  yet  that  of  roads  also  must  be  understood;  as  in 
the  Roman  law,  ad  instructiones  reparationeiquB  Uimnmei 


His  new 


1     2  VVm.  IV.  c.  41 ,  amended      Wm.  IV.  c.  90. 
by  5  &  6  VVm.  IV.  c.  43,  and  3  &  4        ^  Se«  3  Wm.  IV.  c.  19. 
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pmOmMf  mtUmn  gemu  komimmh  mUimtqua  diffnUoHs  ac 
imneraiioms  meritiif  eeuare  oportei,^  And  indeed,  now, 
for  die  most  part,  the  care  of  the  roads  only  seem  to  belong 
to  parishes  ;  that  of  bridges  being  in  great  measure  devolved 
upon  the  county  at  large,  by  statute  22  Hen.  VIII.  c.  5. 
If  the  parish  neglected  these  repairs,  they  might  for- 
merly, as  they  may  still,  be  indicted  for  such  their  neglect: 
but  it  was  not  then  incumbent  on  any  particular  officer 
to  call  the  parish  together,  and  set  them  upon  this  work ;  for 
which  reason  by  the  statute  S  &  S  Ph.  &  M.  c.8,  sunreyors  [  35^  ] 
of  the  highways  were  ordered  to  be  chosen  in  every  parish.^ 

These  surveyors  were  originally,  according  to  the  statute  ^JJJJ^ 
of  Philip  and  Mary,  to  be  appointed  by  the  constable  and 
churchwardens  of  the  parish ;  but  now  they  are  appointed 
under  the  provisions  of  the  5  &  6  Wm.  IV.  c.  50,  by  the  in- 
habitants of  every  parish^  and  may  have  salaries  allotted  them 
for  their  trouble. 

Their  office  and  duty  consists  in  putting  in  execution  a  xbeir  onoe 
▼ane^  of  laws  for  the  repairs  of  the  public  highways;  tbai*^*^"^' 
is,  of  ways  leaduig  from  one  town  to  another :  all  which  were 
reduced  into  one  act  by  statute  13  Geo.  III.  c.  78,  which 
enacts,  1.  That  they  might  remove  all  annoyances  in  the 
highways,  or  give  notice  to  the  owner  to  remove  them  :  who 
was  liable  to  penalties  on  non-compliance.  2.  They  were 
to  call  together  all  the  inhabitants  and  occupiers  of  lands, 
tenements,  and  hereditaments  within  the  parish,  six  days  in 
every  year^  to  labour  in  fetching  materials  or  repairing  the 
highways :  all  persons  keeping  draughts  (of  three  horses,  &c.) 
or  oeenpying  lands,  being  obliged  to  send  a  team  for  every 
draught,  and  for  every  50/.  apyear,  which  they  keep  or 
occupy;  persons  keeping  less  than  a  draught,  or  ooctt« 
pying  less  than  SOL  a-year,  to  contribute  in  a  less  pro- 
portion; and  all  other  persons  chargeable,  between  the 


•  C.  II.  74, 4. 

*  This  office  Mr.  Dalton  (Just 
cap.  60.)  says,  exactly  answeTS  that 

of  the  curatores  viarum  of  the  Ro- 
maojs ;  but  it  should  seem  tliat  tiieirs 
was  an  office  of  rather  more  dignity 
and  authority  than  ours:  not  only 
from  comparing  the  method  of  mak- 
ing and  mending  the  Roman  ways 


with  those  of  our  country  parishes ; 
but  also  because  one  Thennus,  who 
wastho  cniator  of  the  Flanunian  way, 

was  candidate  for  the  consulship  with 
Julius  Caesar.  (Ci«.  cut  Attuf*  L  Ig 
ep.  ].) 

•  See  a  full  account  of  the  law 
statutes  relating  to  highways  in  Bum's 
Jastfes,  iiiidef  that  title. 
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ages  of  oagbteen  and  sixty-five,  to  work  or  find  a  labourer. 
But  they  night  componnd  with  the  surveyors,  at  certain 
easy  rates  estabKshed  by  the  act  And  every  cartway  lead- 
ing to  any  market  town  mnst  have  been  made  twenty  ibct 
wide  at  the  least,  if  the  fences  would  permit;  and  nugbt  be 
increased  by  two  justices,  at  the  expense  of  die  parish,  to 
die  breadth  of  ttiirty  feet.  3»  The  surveyors  might  lay  out 
tbeir  own  money  in  purchasing  materials  ibr  repairs,  in 

[  359  ]  erecting  guide-posts,  and  making  drains,  and  should  be  re- 
imbursed by  a  rate,  to  be  allowed  at  a  special  sessions. 
4.  In  case  the  personal  labour  of  the  parish  was  not  suffici- 
ent, the  surveyors,  with  the  consent  of  the  quarter  sessions, 
might  levy  a  rate  on  the  parish,  in  aid  of  the  personal  duty, 
not  exceeding,  in  any  one  year,  together  with  the  other 
highway  rates,  the  sum  of  9<L  in  the  pound;  for  the  due 
application  of  which  they  were  to  account  upon  oath.  And 
these  provisions  are  now  incorporated,  with  some  altentioasy 
into  die  General  Highway  Act,  5  &  6  Wm.  IV.  c  50,  by 
which  all  prior  acts  were  repealed,  and  fer  a  Ml  account  of 
which,  I  must  agmn  vsfer  to  Bum's  JusHee  of  tke  Peace,  aa 
its  proTisions  are  fiur  too  extennve  to  be  here  enumerated* 

Tamptkcs.  As  fer  tumpikes,  which  are  now  pretty  generally  introduced 
in  aid  of  highway  rates,  and  the  law  relating  to  them,  these 
depend  principally  on  the  particular  powers  granted  in  the 
several  road  acts,  and  upon  some  general  provisions  which 
are  extended  to  all  turnpike  roads  in  the  kingdom,  first  by 
statute  13  Geo.  III.  c.  84,  which  was  amended  by  many 
subsequent  acts,^ all  of  which,  including  the  stat.  13  Geo.  III. 
c.  84,  were  consolidated  by  the  3  Geo,  IV.  c.  ljS6,  which  act 
has  been  amended  and  explained  by  several  subsequent  acts. 

y»l^ow-^     VI.  I  proceed  therefore,  lastly,  to  consider  the  overseen 

poOT*       of  the  poor;  their  original,  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  YIII.,  sub* 
sisled  entuely  upon  private  benevolence,  and  tlie  charity  of 
well  disposed  christians.  For,  tiiough  it  appeaiv  by  the 
mirror,i^  that  by  the  common  law  the  poor  were  to  be  **  sus- 
*'  tained  by  parsons,  rectors  of  the  church,  and  the  parishi- 
"  oners ;  so  that  none  of  them  die  for  default  of  sustenance 

f  Stot.  14  Geo.  111.  c.  U,  36,  67,     c.  28. 
63.  ]«Oto.UI.c.a9.  ISGeo^IIL  •cU^.S. 
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and  dkmgh  by  the  ttetutes  1£  Rie.  11.  c  7,  uki  19  ^^^^^ 
Hen.  VII.  c.  1^,  the  poor  are  directed  to  abide  in  the  cities 
or  towns  wherein  they  were  born,  or  such  wherein  they  had 
dwelt  for  three  years,  (which  seem  to  be  the  first  rudiments 
of  parish  settlements)  yet  till  the  statute  27  Hen.  VIIL 
c*  26f  I  find  no  compulsory  method^  chalked  out  for  this 
purpose :  bat  the  poor  seem  to  have  been  left  to  such  relief 
as  iIk  kmnaiiity  of  their  neighhom  would  iifibid  then. 
The  nonaatariee  wMi  in  pArtioiilar»  their  prineipttl  rcaonreei 
aad,  among  other  bad  eftcta  which  attended  the  oMNUuHie 
institntions,  it  waa  not  perhapa  one  of  the  leaat  (though  fre- 
quently esteemed  quite  otherwise)  that  they  supported  and 
fed  a  very  numerous  and  very  idle  poor,  whose  sustenance 
depended  upon  what  was  daily  distributed  in  alms  at  the  gates 
of  the  religious  houses.  But,  upon  the  total  dissolution  of  £  qqq  j 
these,  the  inconvenience  of  thus  encouraging  the  poor  in 
habits  of  indolence  and  beggary  im  quiGkly  felt  throughout 
the  khigdom:  and  abundanoe  of  atatutea  wm  made  in  ibi 
raign  of  long  Henry  the  eighth  and  hia  efaildrenj  fut  provi* 
dbg  ior  Uke  poor  and  impotent;  wliich»  the  preanblea  to 
aome  of  them  recite^  had  of  late  years  gready  increased. 
These  poor  were  principally  of  two  sorts :  sick  and  impo- 
tent, and  therefore  unable  to  work ;  idle  and  sturdy,  and 
therefore  able,  but  not  willing,  to  exercise  any  honest  em- 
ployment. To  provide  in  some  measure  for  both  of  these, 
in  and  about  the  metropolis^  Edward  the  sixth  founded  three 
royal  hospitala ;  Christ's  and  St*  Thomas's»  for  the  relief  of 
the  impotent  through  inftnoy  or  sickness ;  and  Bridewell  for 
the  puniahaMot  and  empbyment  of  the  vigoroua  and  idle, 
fitti  these  were  fiir  from  b^og  sufficient  for  the  care  of  the 
poor  throughout  the  kingdom  at  large :  and  therefore,  after 
many  other  fruitless  experiments,  by  statute  4S  Eliz.  c«  2,  By  4s  kux. 
X)verseers  of  the  poor  were  appointed  in  every  parish.  seers  of  the 

By  Virtue  oi  the  statute  last  mentioned,  these  overseers  pointed, 
were  to  be  nominated  yearly  in  Easter-week,  or  within  one  2SSl*^* 
month  afler,  (though  asubsequent  nomination  was  valid)^  by 
two  jttstiees  dweUing  near  the  pariah.  They  must  have 

"  By  5  8c  6  Edw.  VI.  c.  2,  the  mi-     gatherers  of  alms  for  thft  poor, 
nister  and  churchwarden  were  annu-        *  Stn.  1123. 
ally  to  appoint  two  able  persons  to  be 
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been  sttbstantial  honseholdera,  and  so  expressed  to  be  in  Uie 
appointment  of  the  justioesJ 

Tbeir  ofBce  Theif  offico  and  duty,  according  to  the  same  statute,  vere 
principally  these:  first,  to  raise  competent  sums  for  the 
necessary  relief  of  the  poor,  impotent,  old,  blind,  and  such 
other,  being  poor  and  not  able  to  work :  and  secondly,  to 
provide  work  for  such  as  are  able,  and  cannot  otherwise  get 
employment:  but  this  latter  part  of  their  duty,  which,  ac- 
cording to  the  wise  regulations  of  that  salutary  statute, 
should  go  liand  in  hand  with  the  other,  had  been  long  most 
shamefully  neglected.  However,  for  these  joint  purposes, 
they  were  empowered  to  make  and  levy  rates  upon  the  several 
inhabitants  of  the  parish,  by  the  same  act  of  parliament; 

[  961  ]  which  was  ftrther  explained  and  enforced  by  sereral  aub^ 
iequent  statutes. 

Hie  objects  The  two  great  oInectB  of  this  statute  eeem  to  have  beeiii 
ofBinMh.  1.  To  relieve  the  Impotent  poor,  and  them  only.  £.  To 
find  employment  fbr  siieii  as  were  able  to  wcric :  and  tiaa 
principally  by  providing  stocks  of  raw  materials  to  be 
worked  up  at  their  separate  homes,  instead  of  aoeomiilating 
all  the  poor  in  one  common  workhouse ;  a  practice  which 
put  the  sober  and  diligent  upon  a  level  (in  point  of  their 
earnings,)  with  those  who  were  dissolute  and  idle,  depressed 
the  laudable  emulation  of  domestic  industry  and  neatness^ 
and  destroyed  all  endearing  family  connexions,  the  only  fe- 
licity of  the  indigent.  Whereas,  if  none  had  been  relieved 
but  those  who  were  incapable  to  get  their  livings,  and  that 
in  proportion  to  their  incapacity ;  if  no  children  had  been 
lemoved  from  their  parents,  but  such  as  were  brought  up  in 
rags  and  idleness ;  and  if  every  poor  man  and  his  fiumiy  had 
been  regularly  fiimisbed  with  employment,  and  allowted  tiif 
whole  profits  of  their  labour; — a  spirit  of  busy  cheerfolneia 
would  soon  have  difiused  itself  through  every  cottage ;  woik  ' 
would  have  become  easy  and  habitual,  when  absolutely  ne* 
cessary  for  daily  subsistence ;  and  the  peasant  would  have 
gone  through  his  task  without  a  murmur,  if  assured  that  he 
and  his  children  (when  incapable  of  work  through  infancy, 
-  age,  or  intirmity)  would  then,  and  then  only,  be  entided  to 
support  £rom  his  opulent  neighbours. 

J  2  LoidBaym.  1394. 
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This  appears  to  have  .been  the  pUun  of  li|e  statute  of 
queen  Blisaheth ;  iu  which  the  only  defiwt  was  eoufinii^ 
the  oiBiuigeinenfc  of  the  poor  to  small,  panicfaid  distriets  i 
which  were  frequently  incapable  of  fbrnishhig  proper  workf 
or  providing  an  able  director.  However,  the  laborious  poor 
were  then  at  liberty  to  seek  employment  wherever  It  was  to 
be  had :  none  being  obliged  to  reside  in  the  places  of  their 
settlement,  but  such  as  were  unable  or  unwilling  to  work  ;  and  ' 
those  places  of  settlement  being  only  such  where  they  were 
bom,  or  had  made  their  abode t  originally  for  three  years,^and 
alierwards  (in  the  case  of  vagabonds)  for  one  year  only.^ 

After  the  Restoration  a  very  different  plan  was  adopted,  [  362  ] 
which  rendered  the  employment  of  the  poor  more  -difficult,  ^JJ^^J^So^ 
by  authorising  the  subdivision  of  parishes ;  had  greatfy  in*  ttgawaf 
creased  thdr  number,  by  confining  them  all  to  theirnspective  laMmd. 
iKstriots  9  had  gifwi-  bkth  to  the  intricacy  of  our  poor-laws, 
by  nmltipl]^  and  rendannif  mve  easy  the  methods  of 
gainhogseldeMits;  and,  in  conseyience,  had  created  an  in* 
inity  of  expensivit  kiMtits  between  contending  neighbour* 
b^ods,  concerning  thdse  settlements  and  venoTals.  By  the 
statute  13  &  14  Gar.  IL  o.  IS,  a  legal  settlement  was  de- 
clared to  be  gained  by  birth ;  or  by  inhabitancy ^  apprentice" 
ship,  or  service,  for  forty  days:  within  which  period  all  in- 
truders were  made  removable  from  any  parish  by  two  justices 
of  the  peace,  unless  they  settled  in  a  tenement  of  the  annual 
value  of  10/.  The  frauds,  naturally  consequent  upon  this 
provision,  which  gave  a  settlement  by  so  short  a  residence, 
produced  the  statute  1  Jac.  II.  c.  17,  which  directednotioe 
in  writing  to  be  delivered  to  the  parish  officers,  before  a  soIn 
tiement  could  be  gained  by  sttdi  remdenoe.  Snbseqnent 
ffovisbns  aUowed.  other  eircumstanoss  of  notoriety  to  be 
equivalent  to  such  notice  given}  and  those  diieumstaMae 
were  firom  time  to  time  altered,  enlarged,  orrestrained,  whe»> 
ever  the  expericnoe  of  new  inconvenienciei^  arising  daily 
iron  new  regulations,  suggested  the  necessity  of  a  remedy. 
And  the  doctrine  of  certificates  was  invented,  by  way  of  ORtisoatM, 
counterpoise,  to  restain  a  man  and  his  family  from  acquiring 
a  new  settlement  by  any  length  of  residence  whatever,  un- 

k  Stat.  19  Hen.  VII.  c.  13.  1  £dw     c.  5. 
VI.  c.  3.  3  Edw.  VI.  c  16.  14  EUz.       >  Sut.  39  Eltu  c.  4. 
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less  in  two  particular  excepted  cases  :  which  made  parishes 
very  cautious  of  giving  such  certificates,  and  of  course  con- 
fined the  poor  at  home  ;  where  frequently  no  adequate  em- 
ployment could  be  had. 
^^t^f'tha    '^^^^  aettkments  was  reducible  to  the  following ' 

nrnmS^  general  heads ;  or,  a  settlement  in  a  parish  might  have  beea  - 
acquired,  K  By  Hrtk,  lQr»  wbomer  a  diild  was  firel  imown' 
to  be,  that  waa  always  primd  fame  the  plaee  of  sellleneBly  • 
until  flome  other  oould  he  shown.*  This  wss  genenilfy 
[  368  ]  the plaoe of  settkaent  pf  a  bastard  child;'  for  a  bastsxd 
haviog  in  the  eye  of  the  law  no  Either,  oonld  not  be  refened  ' 
to  his  settlement,  as  other  children  may.<*  But,  in  legitimate 
children,  though  the  place  of  birth  was  primd  facie  the  set- 
tlement, yet  it  was  not  conclusively  so ;  for  there  were, 
2.  Settlements  by  parentage,  being  the  settlement  of  one's 
father  or  mother :  all  legitimate  children  being  really  settled 
in  the  parish  where  their  parents  were  settled,  until  they  got 
a  new  settlement  for  themselveaJP    A  new  settkment  might 
be  acquired  .aeveral  ways ;  as,  &  By  marriage*    For  ft  ' 
-woman,  msnrying  a  nan  that  was  settled  in  another  parish,  / 
changed  her  own  settlements  the  law  not  permitting  the  se-  \ 
paration  of  husband  and  wilb.^  But  if  the.  nan  had  no  set^  '^• 
tlement,  her*s  was  siiqiended  dnring  his  life,  if  be  remaiiied 
in  England  and  was  able  to  maintain  her ;  bnl  in  hisabsnso,  ^ 
orsfier  his  death,  or  dnring  (perhaps)  Us  inability,  she  • 
might  be  removed  to  her  old  settleBMnf^  .  The  odifr  > 
methods  of  acquiring  settlements  in  any  parish  were  all  re* 
ducible  to  this  one,  of  forty  days'  residence  therein  :  but  this  * 
forty  days'  residence  (which  was  construed  to  be  lodging  or 
lying  there)  must  not  have  been  by  fraud,  or  stealth,  or  in  i 
any  clandestine  manner;  but  made  notorious,  by  one  or  - 
other  of  the  following  concomitant  circumstances.    The  '* 
next  method  therefore  of  gaining  a  settlement  was,  4w  By  • '  • 
forty  days*  residence,  and  notice.    For  if  a  stranger  came 
^         into  a  parish,  and  delivered  notice  in  writing  of  his  place  el ' 
abode,  and  number  of  his  .fiimily,  to  one  of  the  o?ersecrs 

>  • 

*  Carth.  433.    Comb.  364.  Saik.        »  Salk.  528.  2  Lord  Raynu  1473,  ^ 
485.    1  Lord  Raym.  567.  «  Stra.  544. 

"  Seepott,  chap.  16,  ad  Jin.    .   .  '  Fole>,  249,  261,262,  Bur.  Sett 

•£U1(.437.  C.870L 
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(whidi  must  be  raid  ia  the  church  and  tegisterad)  and  re- 
sided there  unmoleated  for  forty  days  after  such  notice,  he 
was  legally  settled  thereby.*  For  the  law  presumed  that 
such  a  one  at  the  time  of  notice  was  not  likely  to  become 
chargeable,  else  he  would  not  have  ventured  to  g!ve  it;  or 
'  that  in  such  case,  the  parish  would  have  taken  care  to  re- 
move him.    But  there  were  also  other  circumstances  equiva- 
lent to  such  notice  ;  therefore,  5.  Renting  for  a  year  a  tene- 
ment of  the  yearly  value  of  ten  pounds,  and  residing  forty 
days  in  the  parish,  gained  a  settlement  without  notice;^  upon 
the  principle  of  having  substance  enough  to  gain  credit  for 
such  a  house.   6.  Being  charged  to  and  paying  the  public  [  364  ] 
ftUMt  and  levies  of  the  parish ;  (excepting  those  for  scaven- 
gers, highways,^  and  the  duties  on  houses  and  windows^)  and, 
7.  £xectttiQg»  when  legally  iqppointed,  any  pubKe  parochial 
€000  kit  a  whole  year  in  the  parish,  as  churchwarden,  &c., 
WW  boUi  of  them  ei|utvalent  to  notice,  and  ginned  a  settie- 
memt,*  if  coupled  with  a  residence  of  forty  days.   8.  Being 
Mred  for  a  year,  when  unmarried  and  childless,  and  servinp  a 
year  in  the  same  service ;  and  9.  Being  bound  an  apprentice 
gave  the  servant,  and  apprentice  a  settlement  without  notice,* 
in  that  place  wherein  they  served  the  last  forty  days.  This 
was  meant  to  encourage  application  to  trades,  and  going  out 
to  reputable  services.    10.  Lastly,  the  having  an  estate  of 
one's  own,  and  residing  tiiereon  forty  days,  however  small 
the  value  may  be,  in  case  it  be  acquired  by  act  of  law  or  of  a 
third  person,  as  by  descent,  gift,  devise,  &c.,  was  a  sufficient 
lettleneot  :y  but  if  a  man  acquired  it  by  his  own  act,  as  by 
purchase,  (in  it's  popular  sense,  in  consideration  of  money 
paid)  then  unless  theoonsideration  advanced,  bondjldetwcte 
SOL  it  was  BO  settlenient  for  any  longer  time,  than  the  per- 
son should  inhabit  theneon.*  He  was  in  no  ease  removable 
£mii.bis  own  property ;  but  he  could  not,  by  any  triflu^^  or 

•  SUU  13  &  14  Car.  II.  c.  12.  *  Stat.  3  k  A  W.  and  M.  c.  11. 
lJ«k]I»tt.l7.  a&4Wai.«iii  «Sttt.3&  4W.«iid  M.  e.  It. 
Mtr.  c.  11.  8  &  9  Wn.  UI.  c  30.  31  Om.  II. 

*  Suu  13  &  14Car.II.  c.  13.  C.  11. 

•  Stat,  9  G«o.  1.  c.  7,  §.  (>.  y  Salk.  524. 

*  Stau  21  G«o.  IL  c.  10.  18  U«o.  *  SUU  9  0«o.  I.  c.  7. 
Hi.  c.  26. 
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fraudulent  purchMe  of  bis  own,  acquire  apefn^|i^|.Mid 

lastinfif  settlement. 
All  parsons     All  persons,  not  so  settled,  might  have  iMsn  iwoved  ^ 
wereretDOT-  their  own  parishes,  on  oompkunt  of  the  overseers,  by  tirp 

justices  of  the  peace,  if  they  should  adjudge  them  l&ely  to 
become  chargeable  to  the  parish,  into  which  they  have  in- 
truded :  unless  they  were  in  a  way  of  getting  a  legal  settle- 
ment, as  by  having  hired  a  house  of  \0i.  per  annum,  or  living 
in  an  annual  service ;  for  then  they  were  not  removable** 
And  in  all  other  cases,  if  the  parish  to  which  they  belonged, 
would  grant  them  a  certificate,  acknowledging  them  to  be 
their  parishioners,  they  could  not  be  removed  merely  be- 
[  365  ]  cause  Hkelif  to  become  chargeable,  but  only  when  they  be- 
came aeiualfy  chargeablct^  But  such  certificated  persdn 
could  gain  no  settlement  by  any  of  the  means  above-meft- 
tion^;  unless  by  renting  a  tenement  of  10/L  per  ammn^  wt 
by  serving  an  annual  office  in  the  parish^  being  legally  plaQe4> 
therein  t  neither  could  an  apprentice  or  servant  to  such  «er^ 
ttficated  person  gain  a  settlement  by  such  their  service.^  • 
onOieiSt  These  were  the  general  heads  of  the  laws  relating  to  the 
jrf^hepoor  poor,  which,  by  the  resolutions  of  the  courts  of  justice 
thereon  within  a  century  and  a  half  past,  branched  into  a 
great  variety.  And  yet,  notwithstanding  the  pains  that  were 
taken  about  them,  they  still  remained  very  imperfect,  and  in^ 
adequate  to  the  purposes  they  were  designed  for:  a  fate, 
that  has  generally  attended  most  oi  our  statute  laws,  wheie 
they  have  not  the  foundation  of  the  common  law  to  build Ottf 
When  the  shires,  the  hundreds,  and  the  tithangs^  were  kept 
in  the  same  admirable  order  in  which  they  were  diapoeed  bj 
the  great  Alfiped»  there  were  no  peraobs  idle,  conslMiueolly 
none  but  the  impotent  that  needed  relief :  and  the  atatnte  cjf 
4p3  Eliz.  seems  entirely  founded  on  the  same  principle.  •  But 
when  this  excellent  scheme  was  ■  neglected  and  depaiia^ 
from,  we  could  not  but  observe  with  concern,  what  miam&le 
shifis  and  lame  expedients  were  from  time  to  time  adopted, 
in  order  to  patch  up  the  flaws  occasioned  by  this  neglect. 
There  is  not  a  more  necessary  or  more  certain  maxim  in  the 
frame  and  constitution  of  society,  than  that  every  individuftl 

*  Salk.  472.  •  iSM.  JLa.Aii»,>«^:ii)i  tiUp'Jl 

«•  Stat.  8  &  9  Wm.  IJI.  c.  30. 
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mttst  oontfilmte  his  tbare,  in  order  to  the  well-being  of  the 

community:  tnd  surely  they  must  be  very  defidenttn  sound 

policy,  who  suffer  one-half  of  a  parish  to  continue  idle,  dis- 
solute, and  unemployed  ;  and  at  length  are  amazed  to  find, 
that  the  industry  of  tlie  other  half  is  not  able  to  maintain 
the  whole. 

This  account  of  the  old  law  relating  to  the  poor,  and  its  ill  fi^poor 

o  I         '  law  was 

administration,  and  the  reflections  on  its  inconvenience  and  "uiiexseded. 
imoertainty,  were  those  which  suggested  themselves  to  Black- 
ilone,  and  form  indeed  the  best  reasons  for  the  endeavour 
10  effect  sotte  idteratlon.  This  was  indeed  long  demanded 
end  often  attempted  before  it  wiss  completed^  and  although 
I  am  fiur  from  saying  that  the  recent  statate<>  which  is  now 
the  kw  on  this  subject  is  nnolgectionable  In  all  its  partSf  yet 
h  cannot  be  diepnted  that  It  has^  to  a  greateztent^  redressed 
the  eemplaints  against  the  former  system  of  poor  law  origi- 
nally made  by  the  impartial  authority  of  our  great  commen- 
tator. With  this  preliminary  observation  I  shall  now  give 
a  very  brief  account  of  the  new  poor  law. 

In  the  first  place  it  establishes  an  entirely  new  machinery  Tbenew 
for  dispensing  relief  to  the  poor.    This  is  done  by  means  of  ac?,*^  ^ 
a  commission  consisting  ot  tliree  commissioners,  a  limited  iv  c.7«. 
number  of  assistant  commissioners,  and  a  competent  number 
of  Other  officers,  (ss.  1 — 9).    The  administration  of  relief 
Stom  the  passing  of  the  act  is  to  be  subject  to  the  control  of 
commissioners,  (s.  15),  who  are  to  issue  rules  ibr  the 
management  of  the  poor,  the  government  of  workhouses, 
and  other  matters  connected  with  this  subject,  which  rules  are 
to  be  sent  lo  a  secretary  of  state,  and  laid  before  parliament, 
(ss.  16  &  17).  Workhouses  are  to  be  wholly  under  tiie  con- 
trol of  the  comnriseioners,  (ss.  ISI — ^25,)  and  in  order  more  ' 
eompletely  to  carry  into  effect  the  improvements  contem- 
plated by  the  act,  the  commissioners  may  declare  so  many 
parishes  as  they  may  see  fit  to  be  united  for  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor,  (s.  26). 
In  these  unions  any  two  justices  of  the  peace  may  direct 
relief  to  be  given  to  any  adult  person  who  shall  from  age, 
or  infirmity  of  body,  be  wholly  unable  to  work,  without 
requiring  such  person  to  reside  in  any  workhouse,  (s.  i37),  but 

«4fc6Wm.lV.e.70. 
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one  grcftt  pnndple  of  this  act  is  to  pment  all  otfl»door 
]ie(  except  in  suefa  cases.  Where  parishes  are  duw  usitedf 
a  hoard  c^guardians  shall  be  chosen,  and  the  woridioiises  of 
the  union  shall  be  goremed,  and  the  reHef  of  the  poor  ad- 
ministered by  such  board.  The  guardians  are  to  be  elected 
by  the  rate-payers,  (s.  38).  The  inefficiency  of  the  over- 
seers of  the  poor,  who  administered  the  relief  under  the  old 
system,  has  been  already  pointed  out ;  to  remedy  this  evil, 
tlie  commissioners  may  direct  the  overseers  or  guardians  of 
any  parish  or  union  to  appoint  certain  paid  officers  for  super? 
intending  or  assisting  in  the  administration  of  the  relief  or 
employment  of  the  poor,  (s.  46).  The  main  object  of  the 
law  however  is,  to  stop  all  relief  to  the  able-bodied,  except 
medical  attendance^  otherwise  than  in  well-regulated  work- 
houses j  and  it  is  accordingly  enacted  that  the  commissioners, 
by  such  rules  as  they  may  see  proper,  may  declare  to  what 
extent  the  relief  shall  be  ^ven  to  the  able-bodied,  or  their 
families,  and  in  what  manner  such  out-door  relief  may  be 
afforded ;  and  several  special  provisions  are  made  in  the  act 
as  to  particular  cases,  when  relief  may  be  afforded,  (ss.  54— 
59).  Perhaps,  however,  the  most  indisputable  benefit 
arising  from  tiie  act,  is  the  sweeping  away  the  greater  part 
of  the  cumbrous  and  confused  law  of  settlement,  out  of 
which  we  have  seen  so  many  nice  distinctions  arose,  and 
which  was  a  source  of  so  much  difficulty  and  distress  to  the 
pauper,  and  expense  and  vexation  to  the  parish  and  the 
rate^-payers.  The  only  modes  of  acquiring  a  settlement  by 
the  new  law  are,  1.  Birth.  2*  Parentage.  3.  Apprenticeship^ 
4.  Marriage.  5.  Occupying  a  tenement  and  paying  one 
year's  rate.  6.  Possessing  an  estate,  and  residence  within 
•  ten  miles  thereof,  (ss.  64—68).  All  the  others  mentioned 
by  Blackstone  are  abolished.  Every  bastard  bom  after  the 
passing  of  the  act,  shall  follow  the  settlement  of  its  mother 
until  such  child  shall  attain  the  age  of  sixteen,  or  shall 
acquire  a  settlement  in  its  own  right,  (s.  71).<^ 

This  short  notice  of  the  new  poor  law  I  have  thought  it 
proper  to  give,  but  it  is  to  be  remembered  that  it  cannot  at 
present  be  considered  the  permanent  settlement  of  this  im- 
portant subject ;  a  parliamentary  inquiry  is  still  pending,  and 

*  See  pott,  chap.  16,  ad ^n. 
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ffDine  modification  may  be  expected  eren  of  the  portions, 

of  the  act  to  which  I  have  referred ;  but  certainly  ot  others 
to  which  I  have  not  thought  it  necessary  to  allude. 

By  an  act  of  last  session/  relief  is  extended  to  the  poor 
ia  Ireland  by  the  establishment  of  workhouses  for  that 
purpose. 

It  should  be  observed,  that  although  overseer*  are  re-  Duties  or 
lleved  1^  the  new  poor  lav  act  of  much  of  their  former  und^r^thl 
labour,  yet  new  duties  are  given  them,  as  we  have  already  '^^^^*^* 
•een,  by  the  reform  actf 

•  l^^VkUcSS.  '8m  Mte,  pp.  176—179. 
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CttAPTBR  THB  TERT0. 

OF  THE  PEOPLE  WHETHER  ALIENS, 

DENIZENS  OR  NATIVES, 


[  366  ]  HAfiNO^  in  the  eight  preceding  chapters,  treated  of  per- 
sons as  they  stand  in  the  pablic  relations  of  maffUiraie»,  1 
ROW  proceed  to  conmder  such  persons  as  Mi  under  the  de- 

nomination  of  the  peoj)le.  And  lierein  all  the  inferior  and 
subordinate  magistrates,  treated  of  in  the  last  chapter,  are 
included. 

Thepeopip      Xhc  first  and  most  obvious  division  of  the  people  is  into 

*re  divided  .  *      *  , 

Into  aliens  alicns  uttd  natural-bom  subjects.    Natural-born  subjects  are 

and  uatoral  * 

borarab.  such  as  are  born  within  the  dominions  of  the  crown  of 
England ;  that  is«  within  the  ligeance,  or  as  it  is  generally 
called,  the  allegiance  of  the  king :  and  aliens,  such  as  are 
bom  out  of  it.  Allegiance  is  the  tie,  or  H^amen,  which  binds 
the  subject  to  the  king,  in  return  for  that  protection  which 
the  king  affords  the  subject  The  thing  itself,  or  substanthd 
part  of  it,  is  founded  in  reason  and  the  nature  of  goTemment ; 
the  name  and  the  form  are  derived  to  us  from  our  Ootiite 
ancestors.  Under  the  feudal  system,  every  owner  of  landa 
held  them  in  subjection  to  some  superior  or  lord,  from  whom 
or  whose  ancestors  the  tenant  or  vassal  had  received  them  : 
and  there  was  a  mutual  trust  or  confidence  subsisting  between 
the  lord  and  vassal,  that  the  lord  should  protect  the  vassal  in 
the  enjoyment  of  the  territory  he  had  granted  him,  and,  on 
the  other  hand,  that  the  vassal  should  be  faithful  to  the  lord 
and  defend  him  against  all  his  enemies.  This  obligation  on 
the  part  of  the  vassal  was  called  his  JideUtat  or  fealty;  and 
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an  oath  of  fealty  was  required,  by  the  feudal  law,  to  be 
taken  by  all  tenants  to  their  landlord,  which  is  couched  in 
almost  the  same  terms  as  our  ancient  oath  of  allegiance    [  ^67  ] 

exct-pL  tliat  in  the  usual  oatli  of  fealty  there  was  frequently  a 
saving  or  exception  of  the  faith  due  to  a  superior  lord  hy 
name,  under  whom  the  landlord  himself  was  perhaps  only  a 
tenant  or  vassal.  But  when  the  acknowledgoient  was  made 
to  the  absolute  superior  himself,  who  was  vassal  to  no  man, 
it  was  no  longer  caiied  the  oath  of  fealty,  but  the  oath  of 
allegiance ;  and  therein  the  tenant  swore  to  bear  fiiith  to  his 
sovereign  lord,  in  opposition  to  all  men,  without  any  saving 
or  exceptioAi  :  centra  cmnes  honmies  fideUtatem  feeit/*^ 
Land  held  by  this  exalted  species  of  fealty  was  called  feudum 
ligiunit  a  liege  fee ;  the  vassals  homines  ligii,  or  liege  men  ; 
and  the  sovereign  their  dominus  liffius,  or  liege  lord.  And 
when  sovereign  princes  did  homage  to  each  other,  for  lands 
held  under  their  respective  sovereignties,  a  distinction  was 
always  made  between  nmple.  homage,  which  was  only  an  ac- 
knowledgment of  tenure ;  ®  and  Uege  hoiQage,  which  included 
the  fealty  befere-mentioned,  and  the  services  consequent  upon 
it.  Thus  when  our  Edward  III.,  in  13^,  did  homage  to 
Philip  the  Sixth  of  France,  for  his  ducal  dominions  on  that 
continent,  it  was  warmly  disputed  of  what  species  the  homage 
was  to  be,  whether  liege  or  simple  homage/^  But  with  us  Liegoand 
in  England,  it  becoming  a  settled  princii)le  of  tenure,  that  a/^Sljjf 
lands  in  the  kingdom  are  holden  of  the  king  as  their  sover- 
.^gn  and  lord  paramount,  no  oath  but  that  of  fealty  could 
ever  be  taken  to  inferior  lords,  and  the  oath  of  allegiance  was 
aecessarily  confined  to  the  person  of  the  king  alone.  By  an 
easy  analogy  the  term  of  allegiance  was  soon  brought  to 
signify  all  other  engagements,  which  are  due  from  subjects 
to  their  prince,  as  well  as  those  duties  which  were  simply 
and  merely  territorial.  And  the  oath  of  allegiance,  as  ad-  xheoauitrf 
ministered  for  upwards  of  six  hundred  years,^  contained  a  ^ 
.nromise  "  to  be  true  and  faithful  to  the  king  and  his  heirs, 
and  truth  and  feith  to  bear  of  life  and  limb  and  terrene 

'    »  2  Feud.  5,  6,  7.    '  xxiii.  420. 

k  2  Fend.  99.  *  Mirror,  c.  3,  ^  36.     Fleta.  3. 

*  7  Rep.  Calvio^  ease^  7.  16  Briltoo,  c.  29.  7  Rep.  Calvin'* 

*  3  Car^,  401.    M«d.  Un.  Hist.  caw,  6. 
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honour,  and  not  to  know  or  hear  of  any  ill  or  damage  in- 
[        J  "  tended  him,  without  defending  him  therefrom."  Upon 
which  sir  Matthew  Hale ^  makes  this  remark;  that  it  was 
short  and  plain^  not  entangled  with  long  or  intricate  clauses 
or  declarations,  and  yet  is  oWDprehensive  of!  the  whole  doty 
ttwpranit  subject  to  his  sovereign.    But,  at  the  Revolution 

gggjff  the  tenas  of  this  oath  being  thought  perhaps  to  finroor  too 
mueh  the  notion  of  ooD-resistanee^  the  present  fonn  was 
introdaeed  by  the  oonvention  parltaineDt,  which  is  move 
general  and  iRdeterininate  than  the  Ibmer ;  the  subject  only 
promising  *'  that  he  will  be  fidthful  and  bear  trw  allegiance 
to  the  king,**  without  mentiontng  his  heirs,"  or  specifying 
o'  in  the  least  wherein  that  allegiance  consists.  The  oath  of 
supremacy  is  principally  calculated  as  a  renunciation  of  the 
JJjJJJgJ'  pope's  pretended  authority  :  and  the  oath  of  abjuration,  in- 
troduced in  tlio  reign  of  king  William,?  very  amply  supplies 
the  loose  and  general  texture  of  the  oath  of  allegiance  ;  it 
recognizing  the  right  of  his  majesty,  derived  under  the  act 
of  settlement;  engaging  to  support  him  to  the  utmost  of  the 
juror's  power,  promising  to  disclose  all  traitorous  conspiracies 
against  him;  and  expnessly  renounoing  any  claim  of  the 
descendants  of  the  late  pretender^  in  as  dear  end  ezpli<|it 
terms  as  the  Eng^h  langnage  can  iumieh .  This  oath  mnel 
be  taken  by  all  persons  in  any  office*  trusty  or  employment; 
and  may  be  tendered  by  two  justices  of  the  peaoe  to  any 
person,  whom-^iey  shall  suspect  of  disaffection.^'  And  the 
oath  of  allegiance  may  be  tendered  ^  to  all  persons  above  the 
age  of  twelve  years,  whether  natives,  denizens,  or  aliens, 
either  in  the  court-leet  of  the  manor,  or  in  the  sheriff's  tourn, 
which  is  the  court-leet  of  the  county.  But,  as  we  liave 
already  seen,  a  new  form  of  oath  has  been  recently  pro- 
vided, to  be  taken  by  Roman  Catholics,  by  the  10  Ueo*  IV« 
c,  7,  not  offensive  to  their  religious  beliefJ 
ThensisaiBo  But,  besidcs  these  express  engagements,  the  law  also 
allegiance  holds  that  there  is  an  implied,  original,  and  virtual  allegianee, 
owing  tot  e  every  subject  to  his  sovereigui  antecedently  to 

any  express  promise;  and  although  the  subject  never  swmre 

'  1  JIal.  I'.  ('.  63,  c.  53. 

«  Stat.  13  cS:  14  Wni.  lll.c.  6.  »  2  Inal.  121.    1  Hal.  P.  C.64. 

»  Slat.  1  Geo.  1. c.  13.  6Uco.  111.        i  Ante  p.  1(^7. 
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any  faith  or  allegiance  in  form.  For  as  the  king,  by  the 
very  descent  of  the  crown,  is  fully  invested  with  all  the  rights 
and  bound  ta  all  the  duties  of  sovereignty,  before  his  coro- 
nation ;  so  the  sulject  is  bound  to  his  prince  by  an  intrinsic  [  ] 

'allegiancei  before  the  super-induction  of  those  outward  bonds 
of  oath«  homage,  and  ftulty :  whidi  were  only  instituted  to 
remind  the  subject  of  this  his  previous  duty,  and  for  the 

'  better  securing  its  performance.^  The  formal  profession 
therefore,  or  oath  of  subjection,  is  nothing  more  than  a  decla- 
ration in  words  of  what  was  before  implied  in  law.  Which 
occasions  sir  Edward  Coke  very  justly  to  observe,^  chat  "  all 
subjects  are  equally  bouaden  to  their  allegiance,  as  if  they 
"  had  taken  the  oath ;  beeause  it  is  written  by  the  finger  of 
**  the  kvrln  their  hearts,  and  the  takmg  of  diecorpofal  oath 
•*  is  but  an  outward  dedaration  of  the  saoBe."  The  sanction 
of  an  oath,  it  is  true,  in  case  of  violation  of  duty,  makes  the 
guilt  still  more  accumulated,  by  superadding  perjury  to 
treason :  but  it  does  not  increase  the  civil  obligation  to 
loyalty  ;  it  only  strengthens  the  socicU  tie  by  uaiting  it  with 
that  of  religion. 

Allegiance,  both  express  and  implied^  is  however  distin-  Aiteganov^ 
guished  by  the  law  into  two  sorts  or  spedeSt  ^®  one  natural,  kM»u 
the  other  local ;  the  liomier  being  also  perpetuily  the  latter 
temporary.  Natural  allegiance  is  such  .as  is  doe  from  all  Natural 
'  men  bom  within  the  king'a  dominions  immediately  upon 
-  their  birth.™  For,  immediately  upon  their  birth,  they  are 
under  the  king's  protection ;  at  a  time  too,  when  (during 
their  infancy)  they  are  incapable  of  protecting  themselves. 
Natural  allegiance  is  therefore  a  debt  of  gratitude ;  which 
cannot  be  forfeited,  cancelled,  or  altered,  by  any  change  of 
time,  place,  or  circumstance,  nor  by  any  thing  but  the  united 
concurrence  of  the  legislature.*^  An  £i^;lishman  who  re- 
moves to  France,  or  to  China,  owes  the  same  allegiance  to 
the  king  of  England  there  as  at  home,  and  twenty  years 
hence  as  well  as  now.  For  it  is  a  principle  of  universal 
law,**  that  the  natural-born  subject  of  one  prince  cannot  by 
any  act  of  his  own,  no,  not  by  swearing  allegiance  to 

k  I  Hal.  P.  C.  61.  "  2  P.  Wms.  124. 

«  2  Inst.  121.  •  I  Hal.  P.  C.  68. 

•»  7  Rep.  7. 
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another,  put  off*  or  discharge  his  natural  allegiance  to  the 
former:  for  this  natural  allegiance  was  mtrinsic,  and  pri- 
[  SfJO  ]  BUti^*  and  aotecedent  ta  the  other ;  and  cannot  be  diveeted 
without  the  concurrent  act  of  that  prince  to  whom  it  wa$ 
first  due.P  Indeed  the  natural-bom  subject  of  one  prnee* 
to  whom  he  owes  aHe^ance^  maj  be  entangled  hy  sntrjeetiog 
huBself  absolutely  to  another:  but  it  is  hb  ownaAt.dwt 
brings  him  into  ihese  stndis  and  difficulties^  of  owiogiaci^ito 
to  two  masters;  and  it  is  nnreasooabie  ihat^  by  sudh-  vo^ 
luntary  act  of  Iris  own»  he  should  be  able  at  pleasure  to 
unloose  those  bands,  by  which  he  is  connected  to  his  natural 
prince. 

imiaitegt.  Local  alleijiaiice  is  such  as  is  due  from  an  alien,  or 
stranger  bom,  for  so  long  time  as  he  continues  witliin  the 
king's  dominion  and  protection:^  and  it  ceases,  the  instant 
such  stranger  transfers  himself  from  this  kingdom  to  another. 
Natural  allegiance  is  therefore  perpetual,  and  local  tem- 
porary only:  and  that  for  this  reason,  evidently  founded 
upon  the  nature  of  government;  that  allegiance  is  a  debt 
doe  from  the  su^ect,  upon  an  implied  contract  with  the 
prince,  that  so  long  as  the  one  affords  protection,  so  long 
the  other  will  demean  himsdf  fidthfully.  As  therelbre  the 
prince  is  always  under  a  constant  tie  to  protect  his  natural- 
bom  subjects,  at  all  times  and  in  all  countries,  for  this 
reason  their  allegiance  due  to  him  is  equally  universal  and 
permanent.  But,  on  the  other  hand,  as  the  prince  affords 
his  protection  to  an  alien,  only  during  his  residence  in  this 
realm,  the  allegiance  of  an  alien  is  contined  (in  point  of  time) 
to  the  duration  of  such  his  residence,  and  (in  point  of  locality) 
to  the  dominions  of  the  British  empire.  From  which  con- 
siderations sir  Matthew  Hale'  deduces  this  consequence, 
that,  though  there  be  an  usurper  of  the  crown,  yet  it  is 
treason  for  any  subject,  while  the  usurper  is  in  full  posses- 
sion of  the  sovereignty,  to  practise  any  thing  against  his 
crown  and  dignity:  wherefore,  although  the  true  prince 
regain  the  sover^nty,  yet  such  attempts  against  the  usurper 
(unless  in  defence  or  aid  of  the  rightful  kiiig)  have  been 


'  Doe  tl.  Tboinai  v.  Achlit  m ,  2  B.  &  C. 
779.    Auchmuty  v.  MuUaiUr,  5  B. 


"«  7  I{q).6. 

'  1  Hdl.  P.  C.  60. 


it  C.  771. 
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afterwards  punished  with  death ;  because  of  the  breach  of 
that  temporary  aU^iance»  which  was  due  to  him  as  king 

fucto.    And  upon  this  footing,  after  Edward  IV.  re- 
eofered  the  crown,  wfaieh  had  been  long  detained  from  his  [  371  ] 
hoiMe  hy  the  liM  of  Laneular^  trmooa  cowwitted  agaioit 
Heniy  VI.»  weie  e^fntdly  pumaheds  thongh  Henry  had 
been  declared  an  nsurper  by  parliament 

TUa  oath  of  allegianoe«  or  rather  the  allegpanoe  itaelfy  is  ^^^^ 
hdd  to  be  appHetUe  not  only  to  the  political  capacity  of  the 
kingi  or  regal  office,  but  to  his  natural  person,  and  blood- 
royal :  and  for  the  misapplication  of  their  allegiance,  viz, 
to  the  regal  capacity  or  crown,  exclusive  of  the  person  of 
the  king,  were  the  Spencers  banished  in  the  reign  of 
Edward  II.*  And  from  hence  arose  that  principle  of  per- 
sonal attachment,  and  affectionate  loyalty,  which  induced 
our  forefathers,  (and,  if  occasion  required,  would  doubtless 
induce  their  sons)  to  hazard  all  that  was  dear  to  them,  life, 
fortune,  and  fiuaily,  in  defence  and  support  of  their  liogo 
lord  and  sovereign. 

This  all^iance  then,  both  e^qpress  and  implied,  is  the  Allegiance 
dnty  of  all  the  king's  subjects,  under  the  dktinetbns  here 
hud  down,  of  local  and  temporary,  or  uni?ersal  and  perpetual. 
Their  rights  are  also  distinguishable  by  the  same  criterions 
of  time  and  locality ;  natural-bom  autijeetB  having  a  great 
variety  of  rights,  which  they  acquire  by  being  born  within 
the  king's  ligeance,  and  can  never  forfeit  by  any  distance 
of  place  or  time,  but  only  by  their  own  misbehaviour :  the 
explanation  of  which  rights  is  the  principal  subject  of  this 
volume.  The  same  is  also  in  some  degree  the  case  of 
aliens;  though  their  rights  are  much  more  circumscribed, 
being  acquired  only  by  residence  here,  and  lost  whenever 
they  remove.  I  shall  however  here  endeavour  to  chalk  out 
some  of  the  principal  lines,  whereby  they  are  distinguished 
firom  natives^  descending  to  £irther  particulars  when  they 
come  in  course. 

An  alien  bom  may  purchase  lands,  or  other  estates :  hot  Auena*  wim 
not  fbr  his  own  use;  for  the  king  is  thereupon  entitled  to  do. 

them.^    If  an  alien  could  acquire  a  permanent  property  in 
lands,  he  must  owe  an  allegiance,  equally  permanent  with 
•  1  Jlal.  r.  C.  67.  *  Co.  Lit.  2. 
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that  property,  to  the  king  of  England  ;  which  would  pro- 
bably be  inconsistent  with  that,  which  be  owes  to  bis  own 

[  37£  ]  natural  liege  lord :  besides  that  thereby  the  nation  might  in 
time  be  sulgect  to  foreign  influence,  and  £eel  many  othei^ 
inconremenoes*  Wherefore  by  the  civil  law  such  contraete 
were  also  made  void :  ^  but  the  prince  had  no  such  advantage 
of  forfeiture  thereby,  as  with  us  in  England.  Among  other 
reasons,  wfaidi  might  be  given  for  our  constitution,  it  seems 
to  be  intended  by  way  of  punishment  for  the  alien's 
sumption,  in  attempting  to  acquire  any  landed  property :  for 
the  vendor  is  not  affected  by  it,  he  having  resigned  his  right, 
and  received  an  equivalent  in  exchange.  Yet  an  alien  may 
acquire  a  property  in  goods,  money,  and  other  personal 
estate,  or  may  hire  a  house  for  his  habitation  :^  for  personal 
estate  is  of  a  transitory  and  moveable  nature;  and,  besides, 
this  indulgence  to  strangers  is  necessary  for  the  advancement 
of  trade.  Aliens  also  may  trade  as  freely  as  other  people ; 
only  they  were  subject  to  certain  higher  duties  at  the  custom- 
house, but  these  are  now  almost  entirely  done  away:^  and 
there  are  also  some  obsolete  statutes  of  Henry  VIII.,  pro-' 
hibitmg  alien  artificers  to  work  for  themselves  hi  this  kin^' 
dom;  but  it  is  generally  held  that  they  were  virtually 
repealed  by  statute  5  Eliz.  c  7. '  Also  an  alien  may  bring 
an  action  concerning  personal  property,  and  may  make  af 
will,  and  dispose  of  his  personal  estate :  >  not  as  it  was  in 
France,  where  the  king  at  the  death  of  an  alien  was  entitled 
to  all  he  was  worth,  by  the  droit  (Vauba'me  or  jus  albinatus,* 
unless  he  had  a  peculiar  exemption.  The  French  law  is 
now  however  assimilated  to  ours  in  this  respect.*  When 
I  mention  these  rights  of  an  alien,  I  must  be  understood  of 
alien-friends  only,  or  such  whose  countries  are  in  peace  with' 
ours ;  for  alien-enemies  have  no  rights,  no  privileges,  unless 
by  the  king's  special  favour,  during  the  time  of  war. 

SSm.  mS      When  I  say,  that  an  alien  is  one  who  is  bom  out  of  the' 

c  , 

•  CmT.  I,  11  n't.  65.  y  Lutw.  34. 

*7R«p.l7.  ■  AwofdderifwtfRHiicli^iMliM. 

*  Sm  ml*  330.  Spelm.  Gl.  94. 

■  Buttheredoes  not  sccin  any  other  *  Code  Civil,  1, 1, tit.  l,ut»  11,  and 

authority  for  this  but  Slackitone'*  3,  tit.  i ,  art.  726. 
1  Woode.  Lec.  273,  a.  1. 
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kinff*8  dominions,  or  allegiance,  this  also  must  be  under- «rho«Bita. 
Stood  witb  some  restrictions.     ihe  common  law  indeed Je«*' 
stood  absolutely  so ;  with  only  a  very  few  exceptions :  so 
that  a  particular  act  of  parliament  became  necessary  after 
the  Restoration,^  "  for  the  naturalization  of  children  of  his 
**  majesty's  English   subjects,  born   in  foreign  countries 
*'  during  the  late  troubles."   And  this  maxha  of  the  law  [  373  ] 
proceeded  upon  a  general  principle,  that  ereiy  man  owes 
natural  allegtsnce  where  he  is  bom*  and  cannot  owe  two 
such  allegiances,  or  serve  two  masters,  at  once.   Yet  the 
dilldren  of  the  king's  ambassadors  bom  abroad  were  always 
held  to  be  natural  suI^Ib:^  for  as  the  &ther,  though  in  a 
foreign  country,  owes  not  even  a  local  all^iance  to  the 
prince  to  nhcm  he  is  sent ;  so,  with  regard  to  the  son  also^ 
he  was  held  (by  a  kind  of  postlminhm)  to  be  born  under 
the  king  of  England's  allegiance,  represented  by  his  father, 
the  ambassador.    To  encourage  also  foreign  commerce,  it 
was  enacted  by  statute  25  Edw.  111.  st.  2,  that  all  children 
born  abroad,  provided  both  their  parents  were  at  the  time 
of  his  birth  in  allegiance  to  the  king,  and  the  mother  had 
passed  the  seas  by  her  husband's  consent,  might  inherit  as 
if  born  in  England:  and  accordingly  it  hath  been  so  ad* 
judged  in  behalf  of  merchants.^  But  by  several  more  modem 
statutes,'  these  restrictions  are  still  farther  taken  off:  so 
that  all  children,  born  out  of  the  king's  ligeance,  whose 
/oMsrs  (or  gran^aihers  by  the  father's  side)  were  natural* 
bom  subjects,  are  now  deemed  to  be  natural-bom  subjects 
themseWes,  to  all  intents  and  purposes;  unless  their  said 
ancestors  were  attainted,  or  banished  beyond  sea,  for  high 
treason ;  or  were  at  the  birth  of  such  children  in  the  service 
of  a  prince  at  enmity  with  Great  Britain.   Yet  the  grand- 
children of  such  ancestors  shall  not  be  privileged  in  respect 
of  the  alien's  duty,  except  they  be  protestants,  and  actually 
reside  within  the  realm ;  nor  shall  be  enabled  to  claim  any 
estate  or  interest,  unless  the  claim  be  made  within  five  years 
after  the  same  shall  accrue. 

*  Bm,  29  Car.  II.  c.  6.         >       Cent.  3. 

•  7  Kep.  18.  •  7  Ann.  c.  5.    4  Geo.  II.  C  %l, 
«  Cro.  Car.  601 .  Mar.  91.  Jank.     aoU  13  G«o.  IIL  c.  21. 
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Tloie^li^e  childMit  of  slleni*  bora  hm  in  Eag]«nd«  ai%  gtoft- 
Dt^QT^bom  rally  speakii^  natunl-lKifii  iulgects»  miA  aniitled  to  att  li» 

privileges  of  such.  In  which  the  constitution  of  France 
differed  from  ours ;  for  there,  by  their  jus  alhinatuSf  when 
it  existed,  if  a  child  were  born  of  foreign  parents,  it  was  an 
aUen.^  But  the  law  in  this  respect  is  now  nearly  the  same 
as  ours.  ^ 

Denizes,        A  deuizen  is  an  alien  born,  but  who  has  obtained  ex 

what  he 

oMtr  do.  donatione  regis  letters  patent  to  make  him  an  English  ailb- 
[  ]  j^^^  A  high  and  ioeommunicable  branch  of  the  royal  pt^ 
YOgattve.^  A  denizen  is  in  a  kind  of  middle  state,  between 
an  alien  and  natural-born  subject,  and  partakes  of  both  of 
them*  He  may  take  lands  by  parchaae  or  de?ise>  whieb  a& 
alien  may  not;  but  cannot  take  by  inheritance:^  Soae  hlf 
perenty  through  whom  be  must  clidm»  being  an  alien,  had 
no  inheritable  blood;  and  therefore  could  convey  none  to 
die  son.  And,  upcm  a  like  defect  of  hereditary  blood*  the 
issue  of  a  denizen,  born  before  denization,  cannot  inherit  to 
him;  but  his  issue  born  after,  msLyj  denizen  is  not 
excused^  from  paying  the  alien's  duty,  and  some  other  mer- 
cantile burthens,  but  these  are  now  much  lessened."^  And 
no  denizen  can  be  of  the  privy  council,  or  either  house  of 
parliament,  or  have  any  ofBce  of  trust,  civil  or  military,  or 
be  capable  of  any  grant  of  lands,  &c.  from  the  crown.*^ 
Naiandisa.  Naturalization  cannot  be  performed  but  by  an  act  of  pari* 
pcifonncd.  lisment :  for  by  this  an  alien  is  put  in  exactly  the  aame  state 
aa  if  he  had  been  bom  in  the  king's  ligeanee;  except  only 
that  he  is  incapable,  as  well  aa  a  demseen,  of  being  ft 
member  of  the  privy  council,  or  parliament,  holding  o£Soeat 
grants^  &c.<*  No  bill  for  naturalisation  can  be  recrifed  in 
either  house  of  parliament,  without  sudi  disabling  dauae  in 
it  :P  nor  without  a  clause  disabling  the  person  from  obtaining 


f  Jenk.Ceat3,citesrrMnir«  Fran- 
foi«.  312. 

*  Code  Civil,  lib.  1,  tit.  1,  art.  9, 
As  to  what  must  be  done  hy  an  alie^ 
OD  arriving  in  thb  GonnHy,  tee 
p.  278. 

^  7IUp.C«lviii*baue^i6. 

«  11  Rep.  67. 

}  Co  Litt.  8.   Vaiigb.  286. 


^  See  as  to  where  a  denizen  m$,j 
inlierit,  Prinei^  ^  R§al  PtaftHjft 

p.  162. 

»  Sut.  22  Hen.  VIU.  c.  8.  . 

**  SM«ilip,a90. 

*  8tM.12.Wa.Iir.e.2. 

»  Stat  IGwk 
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any  immiUiiCf  in  trade  thereby,  in  any  foreign  country; 
uilleiB  he  shril  have  lesldecl  in-  Britain  tot  seven  years  nett 

after  the  commencement  of  the  session  in  which  he  is  na- 
turalized.4  Neither  can  any  person  be  naturalized  or  re- 
•^stored  in  blood,  unless  he  hath  received  the  sacrament  of 
the  lord's  supper  within  one  month  before  the  bringing  in 
of  the  bill ;  and  unless  he  also  takes  the  oaths  of  allegiance 
and  supremacy  in  the  presence  of  the  parliament/  But 
tbsee  provisions  have  been  usually  dispensed  with  by  special 
■flts  of  pariiament,  previous  to  bills  of  natundiulion  of  any 
foreign  prinees  or  princesses.* 

These  are  the  principal  ^stinctions  between  aliens,  [  375  ] 
denizens,  and  natives:  distinctions,  which  it  hath  been  Freqnenttt- 

4*  1  .1  /•     I  •    tempts  at  a 

frequently  endeavoured  since  the  commencement  of  this  general  na- 
century  to  lay  almost  totally  aside,  by  one  general  natnrali-  w*. 
zation  act  for  all  foreign  protestants.  An  attempt  which 
was  once  carried  into  execution  by  the  statute  7  Ann.  c.  5, 
but  this,  after  three  years  experience  of  it,  was  repealed  by 
the  statute  10  Ann*  c  5,  except  one  clause,  which  was  just  ^ 
now  mentioned,  for  naturalising  the  children  of  English 
parents  bom  abroad.  However,  every  foreign  seaman,  who 
in  time  of  war  serves  two  years  onboard  an  English  ship 
by  virtue  ot  the  king's  proclamation,  is  ipso  facto  naturalized 
under  the  like  restrictions  as  in  statute  12  Wm.  III.  c.  2;* 
and  all  foreign  Protestants,  and  Jews,  upon  their  residing 
seven  years  in  any  of  the  American  colonies,  without  being 
absent  above  two  months  at  a  time,  and  all  foreign  Pro- 
testants serving  two  years  in  a  military  capacity  there,  or 
being  three  years  employed  in  the  whale  fishery,  without 
afterwards  absenting  themselves  from  the  Icing's  dominions 
for  more  than  one  year,  and  none  of  them  falling  within  the 
incapacities  declared  by  statute  4  Geo.  II.  c.  ^1,  shall  be 
(upon  taking  the  oaths  of  allegiance  and  abjuration,  or  in 
some  cases,  an  afFn  miition  to  the  same  efTect)  naturalized  to 
all  intents  and  purposes,  as  if  they  had  been  born  in  this 
kingdom ;  except  as  to  sitting  in  parliament  or  in  the  privy 
council,  and  holdinc  offices  or  grants  of  lands,  &c.  from 

^  Sut.  14  Geo.  lU.  c.  84.*     ^        e.  3.  9  l5eo.  II.  t,  24.'  4  Om.  HI. 

»  Sttt.  7  Jmc  Let.  '  '      •        c.  4. 

*  Slat.  4  Ann.  c.  1.  7  Geo.  U.       '  Slot.  13  Goo.  11.  e.  a; 


Digitized  by 


400 


OP  THB  PBOFLB^  WVBTHBR  AtrSMS,  &C.     [Cb.  X. 


the  crown  within  the  kingdoms  of  Great  Britain  or  Ireland.^ 
They  therefore  are  admissible  to  all  other  privileges,  which 
Protestants  or  Jews  bom  in  this  kingdom  are  entitled  to. 
What  those  privileges  are,  with  respect  to  Jews^  in  par- 
ticular, was  the  sulject  of  veiy  high  debates  about  the  time 
of  the  fiimous  Jew-biU  ;^  which  enables  all  Jews  to  prefer 
bills  of  naturalisation  in  parliament,  without  receiving  the 
sacnunen^  as  ordained  by  statute  7  Jac  L  It  is  not  my 
intention  to  revive  this  controversy  again ;  for  the  act  lived 
only  a  few  months,  and  was  then  repealed : '  therefore  peace 
be  now  to  its  manes.  It  is  to  be  observed,  however,  that 
frequent  attempts  have  recently  been  made  to  place  the  Jews, 
so  far  as  civil  privileges  are  concerned,  on  the  same  footing 
as  their  other  fellow  subjects,  y 

"  SUtt.  13  Geo.  IL  c  7.    20  Geo.  and  in  MoUoy,  de  jun  Mariitmo,  b.  3, 

ILe.44.  S2Gm.II.c»48.  %Qm,  c.  e. 
III.  e. 96.   lSOw.m. e.  SS.  *  Sw. M  G«o.  IL  e.  M. 

*  A  pretty  accurate  account  of  the        '  Stat.  27  Geo.  II.  c.  1. 
Jews  till  their  banightnent  in  8  £dw.  I.        ^  S«e  furtbar  as  lo  Jawib  •Ml' p. 

nay  be  iband  ta  Fiynne'a  dtmurrarf  363. 
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Tbe  peoplei  whether  aliens,  denizens,  or  natural-bom  [  976  ] 
subjects  are  divisible  into  two  kinds;  the  clergy  and  laity:  f^^^^'^^^o''^ 
the  clergy,  comprehending  all  persons  in  holy  orders,  and 
in  ecclesiastical  offices,  will  be  the  subject  of  the  following 

chapter. 

This  venerable  body  of  men,  being  separate  and  set  apart 
fVom  the  rest  of  the  people,  in  order  to  attend  the  more  *•«••• 
closely  to  the  service  of  almighty  God,  have  thereupon  large 
privileges  allowed  them  by  our  municipal  laws :  and  had  for- 
merly much  greater,  which  were  abridged  at  the  time  of  the 
Reformation  on  account  of  the  ill  use  which  the  popish  clergy 
had  endeavoured  to  make  of  them.  For,  the  laws  having 
exempted  them  from  almost  every  personal  duty,  they  at* 
tempted  a  total  exemption  from  every  secular  tie.  But  it  is 
observed  by  sir  Edward  Coke,*  that,  as  the  overflowing  of 
waters  doth  many  times  make  the  river  to  lose  its  proper 
channel,  so  in  times  past  ecclesiastical  persons,  seeking  to 
extend  their  liberties  beyond  their  true  bounds,  either  lost  or 
enjoyed  not  those  which  of  right  belonged  to  tliem.  The 
personal  exemptions  do  indeed  for  the  most  part  continue. 
A  clergyman  cannot  be  compelled  to  serve  on  a  jury,  nor  to 
appear  at  a  court-leet  or  view  of  frank  pledge  ;  which  almost 
every  other  person  is  obliged  to  do  :  ^  but  if  a  layman  is  sum- 
moned on  a  jury,  and  before  the  trial  takes  orders,  he  shall 
notwithstanding  appear  and  be  swom.^  Neither  can  he  be 

*  9  IbM.  4.  *  4  Leoa.  190. 

»  F.  N.  E.  160.  S  iBrt.  4. 

D  D 
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[  377  ]  chosen  to  any  temporal  office ;  as  bailiff,  reeve,  constable, 
or  the  like  :  in  regard  of  his  own  continual  attendance  on 
the  sacred  function.*^  During  his  attendance  on  divine  ser^ 
vice»  eundOf  morando  et  redeundo  be  is  privileged  from  anests 
in  civil  suits."  In  cases  also  of  felony,  a  derk  in  orders  had 
formerly  the  benefitofhisclergy,  without  being  branded  in  the 
hand;  and  might  likewise  bavebad  itmore  than  once :  in  botb 
which  particulars  he  was  distinguished  from  a  layman;'  but 
this  benefit  of  clergy  was  entirely  abolished  by  the  7  Geo.  IV, 
c.  ^8,  s.  6 :  as  they  have  tlieir  privileges,  so  also  the  clergy 
have  their  disabilities,  on  account  of  their  spiritual  avoca- 

Thejr  diaabi-  tioHS.    Clergymen,  we  have  seen,^  are  incapable  of  sitting  in 
the  house  of  commons ;  and  by  statute  21  Hen.  VIII.  c.  13, 
were  not  (in  general)  allowed  to  take  any  lands  or  tenements 
to  fann«  upon  pain  of  lOLper  month,  and  total  avoidance  of. 
the  lease  I  nor  upon  like  pain  to  keep  any  tanbouse  or 
bfewhotise;  nor  should  engage  in  any  manner  of  trade, 
norjiellany  merchandize,  under  forfeiture  of  the  treble, 
value.    Which  prohibition  is  consonant  to  the  canon  law. 
However,  by  the  statute  67  Geo.  III.  c  99,  spiritual, 
persons  beneficed  or  performing  spiritual  duties,  might  take 
to  farm  eighty  acres  of  land,  but  no  more,  without  the 
written  consent  of  the  bishop  of  the  diocese ;  but,  by  the 
same  act,  the  same  persons  were  forbidden  to  carry  on  any 
trade  or  dealing  for  profit  upon  pain  of  forfeiting  the  value 
of  the  goods  by  them  bought  to  sell  again,  and  their  con- 
tracts in  any  such  trade  or  dealing  were  declared  to  be 
utterly  void.    And  it  has  very  recently  been  determined^ 
that  a  joint  stock  banking  company  is  within  the  meaning  of 
this  last  statute,  and  that  a  contract  made  with  a  banking 
company,  of  which  any  spiritual  persons  were  partners  or 
members  was  void.    This  decision  having  excited  much 
alarm  among  persons  interested  in  these  and  other  similar 
companies,  it  has  been  enacted  by  the  1  &2  Vict,  c  10, 
s.  1,  that  no  association  or  co-partnership  then  formed,  or 
which  might  be  formed  before  the  end  of  the  next  sesncQ  of 

«  FiDch.  L.  88.  e.  13,  aad  1  Edw.  VL  c.  13, 

•  Stat  50  Edw.  IIL  c  5.   IRic  «  Pkge  181. 

11.  c.  15.  0  H««T.  iVMJUfm  8MW.&  W. 

'  2  Inat.  637.   StaU  4  Heo  VU.  252. 
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parliament,  (that  is  the  session  1889),  nor  any  contract 
entered  into  by  any  of  them  shall  be  illegal  or  void,  or  oc- 
casion any  forfeiture  by  reason  of  any  spiritual  person  being 
or  having  been  a  member,  manager  or  director.  And  by  a 
subsequent  statute  of  the  same  session^  \  8s2  Vict.  c.  106» 
after  repealing  the  57  Geo.  III.  c.  17,  it  is  enacted  (s. 
that  spiritual  persons  are  not  to  take  a  farm  for  occupation 
above  eighty  acres,  without  the  consent  of  the  bishop,  and  then 
not  beyond  seven  years,  under  a  penalty  of  40,sr.  an  acre, 
and  by  s.  29,  that  no  spiritual  person  shall  engage  in  trade, 
or  buy,  or  sell,  or  deal  for  profit,  "  unless  in  any  case  in 
**  which  such  trading  or  dealing  sliall  have  been  or  shall  be 
'*  carried  on  by  or  on  behalf  of  any  number  of  partners  ex- 
"  ceeding  six,  or  in  any  case  in  which  any  trade  or  dealing 
shall  have  devolved,  or  shall  devolve,  upon  any  spiritual 
person,  or  upon  any  other  person  for  Mm,  or  to  his  use^ 
under  or  by  virtue  of  any  devise  or  bequest,  ike, :  but  in 
*'  none  of  the  foregoing  excepted  cases  shall  it  be  lawful 
'*  for  such  spiritual  person  to  act  as  a  director  or  managing 
*'  partner,  or  to  carry  on  such  trade  or  dealing  as  aforesaid, 
"  in  person."  But  by  s.  30,  this  is  not  to  extend  to  spiritual 
persons  engaged  in  keeping  a  school,  or  as  tutors,  or  in  res- 
pect of  any  thing  done,  or  any  buying  or  selling  in  such 
employment,  or  to  selling  any  thing  bond  fide  bought  for 
the  use  of  the  family,  or  to  disposing  of  books  by  means  of 
a  bookseller,  or  to  being  a  manager  or  director  in  any  benefit 
society,  or  life  or  fire  assurance  society.  Spiritual  persons 
illegally  trading  may  be  suspended,  and  for  the  third  offence 
deprived,  (s.  31). 

In  the  frame  and  constitution  of  ecclesiastical  polity  there 
are  divers  ranks  and  degrees :  which  I  shall  consider  in  their 
respective  order,  merely  as  they  are  taken  notice  of  by  the 
secular  laws  of  England ;  without  intermeddling  with  the 
canons  and  constitutions,  by  which  the  clergy  have  bound 
themselves.  And  under  each  division  I  shall  consider,  ^j^l^^^ 
1.  The  method  of  their  appointment;  Their  rights  and  Jj**»»» 
duties;  and  3.  The  manner  wherein  their  character  or 
office  may  cease. 

I.  An  archbishop  or  bishop  is  elected  by  the  chapter  of  J.J^^^J- 
his  cathedral  church,  by  virtue  of  a  licence  from  the  crown,  fomeri^^ 

I>  I>  2  elective. 
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Election  was,  in  very  early  times,  the  usual  mode  of  eleva- 
tion to  the  episcopal  chair  throufjliout  all  Christendom;  and 
this  was  promiscuously  performed  by  the  laity  as  well  as  the 
clergy:^  till  at  length  it  becoming  tumultuous,  the  empe- 
[  378  ]  rors  and  other  soYereigns  of  the  respective  kh^doms  of  Bo- 
rope  took  the  appointnient  in  some  degree  into  their  om 
bands :  by  reserving  to  themselves  the  right  of  confirming 
these  elections,  and  of  granting  investiture  of  the  temporali- 
ties, which  now  began  almost  universally  to  be  annexed  to 
this  spiritual  dignity:  without  which  confirmation  and  in- 
vestiture, the  elected  bishop  could  neither  be  consecrated  nor 
receive  any  secular  profits.    This  right  was  acknowledged  in 
the  emperor  Charlemagne,  A.  D.  773,  by  pope  Hadrian  I., 
and  the  council  of  Lateran,i  and  universally  ezeicised  by 
other  christian  princes :  but  the  policy  of  the  court  of  Romt 
at  the  same  time  began  by  degrees  to  exclude  the  laity  froa 
any  share  in  these  elections,  and  to  confine  them  wholly  to 
the  clergy,  which  at  length  was  completely  eflfeeted;  the  mere 
form  of  election  appearing  to  the  people  to  be  a  thing  of 
little  consequence,  while  the  crown  was  in  possession  of  an 
absolute  negative,  which  was  almost  equivalent  to  a  direct 
right  of  nomination.     Hence  the  right  of  appointing  to 
biahopricks  is  said  to  have  been  in  the  crown  of  England^ 
(as  well  as  other  kingdoms  in  Europe)  even  in  the  Saxon 
times;  because  the  rights  of  confirmation  and  inveafeiture 
were  in  effect  (though  not  in  form)  a  right  of  complete  dona- 
tion.*  But  when,  by  length  of  time,  the  custom  of  making 
elections  by  the  clergy  only  was  fiilly  established,  the  popes 
began  to  except  to  the  usual  method  of  granting  these  inves- 
titures, which  washer  annulum  et  baculitm,  by  the  prince's 
delivering  to  the  prelate  a  ring,  and  pastoral  stafl' or  crosier; 
pretending,  that  this  was  an  encroachment  on  the  chnrch's 
authority,  and  an  attempt  by  these  symbols  to  confer  a 


1  P«rebriim«tpqntlitm.  Paliii.S5. 
H  Roll.  Rep.  103.  M.  Puis,  A,  D. 

1095. 

i  Decret.    1  iUtt,  63,e.22. 
k  Palm.  28. 

>  "  Nulla  eUctio  prcslatorum  (sunt 
**  verba  Jngulphi)  erat  mere  liberu  et 


**  qriaoqMTiMiit  ptmm  Mahm,  par  mn- 

"  nnlnm  et  baculwn  regii  curia  jro 

"  sua  complarenlia  eonftrebat/*  Penes 
clericos  et  uionachos  fuit  electio,  ud 
eleclum  a  rege  postulahant.  Seldeo* 
Jan.  Aug.  1.  1,  j.  3&. 
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quriUial  jurisdiction :  and  pope  Gregory  VIL  towards  the 
dose  of  the  eleventh  century,  published  a  bulle  of  excom- 
nranieation  against  all  princes  who  should  dare  to  confer  in- 
vestitures, and  all  prelates  who  should  venture  to  receive 
them.™  This  was  a  bold  step  towards  effecting  the  plan  then 
adopted  by  the  Roman  see,  of  rendering  the  clergy  entirely  [  379  ] 
independent  of  the  civil  authority  :  and  long  and  eager  were 
the  contests  occasioned  by  this  papal  claim.  But  at  length, 
when  the  emperor  Henry  V.  agreed  to  remove  all  suspicion 
of  encroachment  on  the  spiritual  character,  by  conferring  in- 
vestitutes  for  the  future  per  tceptrum  and  not  per  annubm 
€t  baculvmf  and  when  the  kings  of  England  and  France  con- 
sented also  to  alter  the  form  in  their  kingdoms,  and  receive 
only  homage  from  the  bishops  for  their  temporalities,  instead 
ef  investing  them  by  the  ring  and  crosier ;  the  court  of  Rome 
feund  it  prudent  to  suspend  for  a  while  its  other  pretentions.^ 

This  concession  was  obtained  from  king  Henry  the  first  in  The  coocw- 

¥?      1      1    1  \         \     •  1  1  made  by 

ringland,  by  means  ot  tliat  obstinate  and  arrogant  prelate,  uenryi.anci 
archbishop  Anselm  :°  but  king  John  (about  a  century  after- 
Wards)  in  order  to  obtain  the  protection  of  the  pope  against 
his  discontented  barons,  was  also  prevailed  upon  to  give  up 
by  a  charter,  to  all  the  monasteries  and  cathedrals  in  the 
kingdom,  the  free  right  of  electing  their  prelates,  whether 
abbots  or  bishops :  reserving  only  to  the  crown  the  custody 
of  the  temporalities  during  the  vacancy ;  the  form  of  grant- 
mg  a  licence  to  elect,  (which  is  the  original  of  our  oonffe 
^eMre)  on  refusal  whereof  the  electors  might  proceed  with- 
out it;  and  the  right  of  approbation  afterwards,  which  was  not 
to  be  denied  without  a  reasonable  and  lawful  cause.?  This 
grant  was  expressly  recognised  and  confirmed  in  king  John*s 
magna  carta,^  and  was  again  established  by  statute  IB5  Edw. 
III.  St.  6,  s.  8. 

But  bv  statute  25  Hen.  VIII.  c.  20,  the  ancient  right  of  uy^s  Hen. 

.  ,        ,  •    ,         vin.  the 

nommation  was,  in  etiect,  restored  to  the  crown :  it  benig  ri^rhtor no. 

...  mination 

enacted  that,  at  every  future  avoidance  of  a  biblioprick,  the  nstt.rcd  to 

king  may  send  the  dean  and  chapter  his  usual  licence  to  pro-  whereitnow 

ceed  to  election ;  which  is  always  to  be  accompanied  with  a 

Dtertt,  2  catu,  16, ««.  7,  r.  13  *  M.  Pam,  A.  D.  1107. 

&  13.  '  INT.  Paris,  A,  JJ.  1214.    1  Uym. 

*  Mod.  Uo.  Hut.  XXV.  363.  xxix.  Foed.  198. 

115.  ^  Cap.  I,  edit.  Oxon,  1759. 
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letter  missive  from  the  king,  contaiiuDg  the  name  of  the  per- 
son whom  he  would  have  them  elect:  and»  if  the  dean  and 
chapter  delay  their  election  aboYe  twelve  days,  the  noniina- 
[  S80]  tion  shall  devolve  to  the  king,  who  may  by  letters  patent  ap- 
point such  person  as  be  pleases.   Tl^s  election  or  nomlnai- 
tion,  if  it  be  of  a  bishop,  must  be  signified  by  the  king's 
letters  patent  to  the  archbishop  of  the  province ;  if  it  be  of 
an  archbishop,  to  the  other  archbishop  and  two  bishops,  or 
to  four  bishops;   requiring  them  to  confirm,  invest,  a.nd 
consecrate  tlie  person  so  elected :  which  they  are  bound  to 
perform  immediately,  without  any  applicntion  to  the  see  of 
Rome.    After  which  the  bishop  elect  shall  sue  to  the  king 
for  his  temporalities,  shall  make  oath  to  the  king  and  none 
other,  and  shall  take  restitution  of  his  secular  possessions  out 
of  the  king's  hands  only.   And  if  such  dean  and  chapter  do 
not  elect  in  the  manner  by  this  act  appointed^  or  if  socb 
archbishop  or  bishop  do  refuse  to  confirm,  invest,  and  con- 
secrate such  bishop  elect,  they  shall  incur  all  the  penalties 
of  a  pramumr0.   But  this  statute  does  not  apply  to  the 
five  bisbopricks  created  by  Hen.  VIII.  subsequently  to  its 
passing,  out  of  the  ruins  of  the  monasteries,  which  are,  Bristol, 
Gloucester,  Chester,  Peterborough  and  Oxford,  nor  to  the 
bisbopricks  created  by  virtue  of  the  6  &  7  Wm.  IV.  c.  77, 
which  are  Kipoti  and  Manchester,  all  these  are  pure  donatives 
in  form  as  in  substance.' 
The  arch.       An  archbishop  is  the  chief  of  the  clergy  in  a  whole  pro- 
^^^^B^,  vince ;  and  has  the  inspection  of  the  bishops  of  that  pro- 
teges,      vince,  as  well  as  of  the  inferior  clergy,  and  may  deprive 
them  on  notorious  cause."   The  archbishop  has  also  his 
own  diocese,  wherein  he  exercises  episcopal  jurisdiction ;  as 
in  his  province  he  exercises  archiepisoopal,   As  aipchbiahop, 
he,  upon  receipt  of  the  king's  writ,  calls  the  bishops  and 
clergy  of  his  province  to  meet  in  convocation :  but  withoul 
the  king's  writ  he  cannot  assemble  them.^  To  him  all  ap. 
peals  are  made  from  inferior  jurisdictions  within  hi^  province ; 
and,  as  an  appeal  lies  from  the  bishops  in  person  to  htm  in 
person,  so  it  also  lies  from  the  consistory  courts  of  each  dio 
cese  to  his  archiepiscopal  court.  During  the  vacancy  of  any 

'  See  Uarg.  Co.  litt.  96,0. 3,  ami        '  Lord  Ilajm.  r,n, 

^  4  1d8L  322,  323. 
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aee  in  his  province,  he  it  goardiBn  of  the  spiritaalitiet  thereof, 

IS  the  king  is  of  the  temporalities;  and  he  executes  all 
ecclesiastical  jurisdiction  therein.  If  an  archiepiscopal  see 
be  vacant,  the  dean  and  chapter  are  the  spiritual  guardians, 
ever  since  the  office  of  prior  of  Canterbury  was  abolished  at 
the  ReiK»rmation.^  The  archbishop  is  entitled  to  present  by 
lapee  to  all  the  ecclesiasttcal  livings  in  ikie  dieposal  of  his 
cUocesan  Imbops,  if  not  filled  within  m  months.  And  the  [  381  ] 
aiehUshop  has  a  castomary  prerogatiTe,  when  a  bishop  Is 
miseerated  by  him,  to  name  a  derk  or  chaplain  of  his  own 
to  be  provided  for  by  such  suffiragan  bishop :  in  lieu  of  which 
it  is  now  usual  for  the  bishop  to  make  over  by  deed  to  the 
archbishop,  his  executors  and  assigns,  the  next  presentation 
of  such  dignity  or  benefice  in  the  bishop's  disposal  within 
that  see,  as  the  archbishop  himself  shall  choose;  which 
is  therefore  called  his  option  :^  which  options  are  only  bind** 
ing  on  the  bishop  himself  who  grants  them,  and  not  on  his 
■iicoessors.  The  prerogatiTe  itself  seems  to  be  derivediirom 
the  legatine  power  formerly  annexed  by  the  popes  to  the  me- 
tropolitan of  Canterbury.^  And  we  may  add,  (hat  the 
papal  claim  itself  (like  most  others  of  that  encroaching  see) 
was  probably  set  up  in  imitation  of  the  imperial  prerogative 
called  privico  oy  primarice  preces;  whereby  the  emperor  ex- 
ercises, and  bath  immemorially  exercised,^  a  right  of  naming 
to  the  first  prebend  that  becomes  vacant  after  his  accession 
in  every  church  of  the  empireJ  A  right,  that  was  also 
exercised  fay  the  oiown  of  Bqgland  in  the  reign  of  Bdward 
h  f  and  wUch  probably  gam  rise  to  the  royal  corodies  wfaieh 
were  mentioned  in  a  former  chapter.*  It  is  likewise  the  pii- 
vilege,  by  custom,  of  the  archbishop  of  Canterbury,  to  crown 
the  kings  and  queens  of  this  kingdom.  And  he  hath  also  by 
the  statute  25  lien.  VIII.  c.  21,  the  power  of  granting  dis- 
pensations in  any  case,  not  contrary  to  the  holy  scriptures  and 

*  2  RolU  Abr.  22.  capo  KaHquod—Robtrto  dt  Uvrdfiitr 
^  Cowel's  ioterp.  tit.  Option.  nmtm  nwBH  ftiom  ad  fnea 

^  Sherlock  of  OptioiMt  1.  prcdieto  RetMrto  conamt,  4§  cmtitn 

^  Goldiat.  eouOk,  imptr,  torn,  3,  solmt;  et  de  proxima  eceletki  WMfrtiira 

page  406.  de  collatione  pradicti  episcopi,  quam 

^  Dufresne,  V.  806.    Mod,  Univ.  ipse  Robertas  acceptaverit,  respiciat. 

Hist.  xxix.  5.  Brev.  11  Edw.  I.    3  Pryn.  1264, 

*  liex,  dfc,  satutem,    Hcribatis  «/»«-        *  Ch.  8,  page  295. 
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thekvflf  God,  wime  the  pope  iMcdfernierly  togfint  tiMm 
wMch  k  dbe  fonnditioii  of  bin  gfantiiig  ipeoial  lioeiioes»  to' 
marry  al  any  plaoe  or  tkney  to  hold  two  ltvings»«nd  tbefike  • 
and  OB  tbit  alto  it  fiMwded  the  xii/bt^  he  exensiies  of  canfenring 
degrees^  in  piqudtoe  of  the  two  mdTerBities.^  The  power 
of  the  archbishop  to  grant  dispensations  to  hold  two  bene* 
fices  is  now  regulated  by  the  1  &  2  Vict.  c.  106,  s.  6. 
[  382  ]  The  power  and  authority  of  a  bishop,  besides  the  ad- 
The  bishop,  miuistration  of"  certain  holy  ordinances  peculiar  to  that  sacred 
fSmw^*^  order,  consist  principally  in  inspecting  the  manners  of  the 
people  and  clergy,  and  punishing  them  in  order  to  refonna- 
tioOf  by  ecclesiastical  censures.  To  this  purpose  he  haa 
several  courts  under  him,  and  may  visit  at  pleasure  every 
part  of  his  diocese.  His  chancellor  ia  appointed  to  hold  his 
courts  for  him,  and  to  assist  him  in  matters  of  ecclesiastical 
law ;  who^  as  well  as  all  other  ecdeaiastical  officecst  if  lay 
or  marriedt  must  be  a  doctor  of  the  dvil  law,  ao  created  in 
some  unimsity.*  It  ia  also  the  buaineia  of  a  bishop  to 
inatitttte,  and  to  direct  inductbn,  to  all  ecdesiaatlcal  livings 
in  his  diocese. 

How  arch-      Archbishopriclcs  and  bishopricks  may  become  void  by 
alTdSop-  death,  deprivation  for  any  very  gross  and  notorious  crime, 
oMu^xiiiL  and  also  by  resignation.    All  resignations  must  be  made  to 
some  superior.**    Therefore  a  bishop  must  resign  to  his 
metropolitan ;  but  the  archbishop  can  reaign  to  none  but  the 
king  himself. 

^ITby^*  Some  very  considerable  altei*ations  have  been  made 
I^^/.TMn  as  ^  archbishopricks  and  bishopricks  by  a  very  leeent 
NBhopriik..  ^mie^  of  which  I  shall  now  give  some  account.  The 
great  object  of  this  atatnte  (6  &  7  Wm.  IV.  c  77),  is  to 
to  equalise  the  revenues  and  tsrritoriea  of  the  biahopdckaand 
for  this  purpose  a  commission  to  be  called  The  Eoolesias* 
tical  CooHttissioners  for  England,"  is  established  for  the  par* 
pose  of  carrying  the  recommendations  in  the  reports  of  the 
ecelesiastica!  commissioners,  as  to  these  points,  into  efiectv 
The  commission  is  composed  of  the  present  archbishops  of 
Canterbury  and  York,  the  present  bishops  of  London,  Lin- 
coln, and  Gloucester,  and  the  lord  chancellor,  the  president 

k  See  the  bkhpp  of  Ch«tler's  cate,        *  Sut.  37  Ht  n.  VIII.  c  17, 
Pjmo.1721.  '  Gtb0.  Cod.  829. 
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of  the  council,  the  first  lord  of  the  treasury,  and  the  chan- 
cellor of  the  exchequer,  and  one  secretary  of  state  for  the 
time  being,  and  certain  other  persons.  The  commissioners 
are  incorporated,  (s.  1) ;  and  vacancies  are  to  be  supplied  by 
the  king,  (s.  2).  The  commissioners  are  to  subscribe  a  de- 
claration, (s.  S) ;  are  to  appoint  a  treasitver  and  secretary, 
(s*  7)f  and  are  from  time  to  time  to  lay  schemes  before  the 
king  in  council  for  csrrying  into  «flbet  the  recommendations 
of  the  Report,  (s.  10) :  and  the  king  in  cooneil  nay  there- 
upon make  orders  for  carrying  such  schemes  into  efl^t, 
(s.  12),  It  will  be  seen  that  the  powers  of  this  commission 
are  very  considerable.  I  will  state  therefore  what  are  the 
recommendations  which  are  to  be  carried  into  effect.  These 
are  recited  in  the  act.  In  the  tirst  place,  they  are  intended  to 
make  connderable  alterations  in  the  existing  dioceses,  remov* 
ingand  altering  many  towns  and  districts  from  one  to  theotber, 
with  the  view  of  equalising  the  duties  of  the  several  bishqps. 
These  details^  although  of  great  local  interest,  need  not  be- 
here  mentioned,  except  the  foliowtng.  The  principal  in- 
tended alterations  are  to  unite  the  sees  of  Ban^for  and  St. 
Asaph  into  one,  and  the  sees  of  Gloucester  and  Bristol  into 
one,  and  to  diminish  considerably  the  sees  of  York  and 
Chester.  It  is  further  proposed  that  two  new  sees  shall  be 
erected  in  the  province  of  York,  one  at  Manchester  and  the 
aUier  at  Ripon  ;  and  that  the  diocese  of  Manchester  shall 
consist  of  the  whole  county  of  Lancaster,  except  the  deanery 
of  Fnmes  and  Gartmel  i  and  that  die  diocese  of  Ripon  consist 
of  that  part  of  the  county  of  York,  which  is  now  in  the  dio» 
oese  of  Chester,  of  the  deanery  of  Craven  and  of  such  parts  of 
the  deaneries  of  the  Ainsty  and  Pontefract,  in  the  county  and 
diocese  of  York,  as  lie  to  the  westward  of  the  following  dis- 
tricts, mdelicit,  the  liberty  of  the  Ainsty,  and  the  wapen- 
takes of  Barkstoa  Ash,  Osgoldcross  and  Staincross.  All 
parishes  which  arc  locally  situate  in  one  diocese,  but  under 
the  jurisdiction  of  the  bishop  of  another  diocese,  are  to  be 
made  snfaiect  to  the  jurisdiction  of  the  bishop  of  the  diocese, 
within  which  they  are  locally  situate :  and  such  variations 
are  to  be  made  in  the  proposed  boundaries  of  the  different 
dioceses,  as  may  appear  advisable,  after  more  precise  infor- 
mation respecting  the  circumstances  of  particular  parishes  or 
districts.    The  bishops  of  the  two  newly  erected  sees  arc  to 
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be  macle  bodies  corporate*  and  to  be  invested  with  all  the 
same  rights  and  privileges  as  are  now  poMessed  by  the  other 
biabope  of  £iiglaiid  and  Wales ;  and  are  to  be  made  subject 
to  the  metropolitan  junadiction  of  fcbe  archbishop  of  York. 
The  collegiate  cfaurehes  of  Manchester  and  Ripon  are  to  be 
made  the  cathedrals,  and  the  chapters  thereof  are  to  be  the 
chapters  of  the  respective  sees  of  Manchester  and  Ripon,  and 
to  be  invested  with  all  the  rights  and  powers  of  other  cathe- 
dral chapters ;  and  the  members  of  these  and  of  all  other  cathe* 
dral  churches  in  England,  arc  to  be  styled  deans  and  canons. 
The  bishops  of  the  see  of  St.  Asaph  and  Bangor  are  to  be 
elected  alternately  by  the  dean  and  chapter  of  St.  Asaph, 
and  by  the  dean  and  chapter  of  Bangor;  and  the  bishops  of 
the  see  of  Bristol  and  Gloucester,  are  to  be  elected  alter- 
nately by  the  dean  and  chapter  of  Bristol,  and  by  the  dean 
and  chapter  of  Gloucester. 
tb?!^iibi.  alterations  are  to  be  made  in  the  apportionment  or 

ggg^^  exchange  of  ecclesiasticai  patronage  among  the  several 
iHshops,  as  shall  be  consistent  with  the  relative  magni- 
tude and  importance  of  their  dioceses  when  newly  arranged, 
and  as  shall  afford  an  adequate  quantity  of  patronage  to 
the  bishops  of  the  new  sees ;  and  in  order  to  provide  for 
the  augmentation  of  the  incomes  of  ibe  smaller  bishop^ 
ricks,  such  fixed  annual  sums  are  to  be  paid  to  the  commis- 
sioners, out  of  the  revenues  of  the  larger  sees  respectively,  as 
shall  upon  due  inquiry  and  consideration  be  determined  upon, 
so  as  to  leave  as  an  average  annual  income  to  the  archbishop 
of  Canterbury  15,000/.,  to  the  archbishop  of  York  10,000/., 
to  the  bishop  of  London  10,000/.,  to  the  bishop  of  Durham 
3,000/.,  to  the  bishop  of  Winchester  7,000/.,  to  the  bishop 
of  Ely  5,500/.,  to  the  bishop  of  St  Asaph  and  Bangor 
5,^00/.,  and  to  the  bishop  of  Worcester,  and  Bath  and 
Wells  respectively  6fiOOL»  and  that  out  of  the  Aind  thus 
9ccruing,  fixed  amiual  payments  be  made  by  the  conmiission- 
ers,  in  such  instances  and  to  such  amount  as  shall  be  in  like 
manner  determined  on,  so  that  the  average  annual  ineosaes 
of  the  other  bishope  respectively  be  not  less  than  4,O0OJL, 
nor  more  than  BflOOL,  and  at  the  expiration  of  every  seven 
years,  recokoning  from  the  first  day  of  January,  1837,  a  new 
return  of  the  revenues  of  all  the  bishopricks  is  to  be  made  to 
(he  commissioners ;  and  that  thereupon  the  scale  of  episcopal 
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payments  and  receipts  shall  be  revised)  so  as  to  preserve,  as 
nearly  as  may  be,  to  each  bishop,  an  amount  of  income  equi- 
valent to  that  which  shall  have  been  determined,  in  the  first 

instance,  to  be  suitable  to  the  circumstances  of  his  bishop- 
rick  ;  and  such  revised  scale  shall  take  effect,  as  to  each  see 
respectively,  upon  the  then  next  avoidance  thereof.® 

Since  this  act  was  passed  considerable  progress  has  been  pm^ss 
made  towards  the  completion  of  the  alterations  contemplated  r^rtlnK^he' 
by  it.  Orders  in  council  having  from  time  to  time  been  issued  ccclesiastl- 
for  carrying  the  recommendations  of  the  coomiissioiiers  £n 
into  efl^t.   The  sees  of  Gloucester  and  Bristol  have  been 
united,  and  the  bishoprick  of  Kipon  has  been  erected.'  The 
see  of  Lincoln  has  been  augroented,8^  and  many  other  nninor 
alterations  have  been  made  :  but  the  w  hole  of  the  proposed 
scheme  cannot  be  fully  carried  into  operation  for  many  years, 
one  effect  of  the  act  will  be  to  alter  the  number  of  dioceses  in 
the  two  provinces,  as  the  province  of  Canterbury  will  have 
two  less  than  formerly,  and  the  province  of  York  two  more.^ 

II.  A  dean  and  chapter  are  the  eouncil  of  the  bishop^  to  n.  ooukmi 
assist  him  with  their  advice  in  affiiirs  of  religion,  and  also  tibdf  duty 
in  the  temporal  concerns  of  his  see.'   When  the  rest  of  '^^^ 
the  clergy  were  setded  ufi  the  several  parishes  of  each 
diocese  (as  hath  formerly''    been  mentioned)  these  were 
reserved  for  the  celebration  of  divine  service  in  the  bishop's 
own  cathedral ;  and  the  chief  of  them  who  presided  over 
the  rest,  obtained  the  name  of  decamis  or  dean,  being  pro- 
bably at  first  appointed  to  superintend  Uu  canons  or  pre- 
bendaries. 

All  ancient  deans  are  elected  by  the  chapter,  by  conge  Howde«n^ 
d^esUre  from  the  king,  and  letters  missive  of  recommenda-*"^^^ 
tion;  in  the  same  manner  as  bishops:  but  in  those  chapters, 
that  were  founded  by  Henry  VIII.  out  of  the  spoils  ctf  the 

dissolved  monasteries,  the  deanery  is  donative,  and  the 


*  BjoneofdierecommeiMiatiouof 

the  ecclesiastical  comratsstoiieii,  the 
bishoprick  of  Smlor  and  Man  was  to 
be  united  to  that  of  Carlisle.  This, 
however  is  not  to  be  carried  into  ef- 
fect. See  antt  p.  101,  a.  p. 
f  Sm  mdm  in  oouneil^  11  Dtc. 


1837 ,  and  1  Feb.  ISSS.    Pifl.  pftpsr, 

179,  sess.  1838. 

*  Order  in  council,  4  April,  183tt. 
Pari,  paper,  423,  ses3.  1838. 

»  See  ante  p.  107. 

i  8  Rep.  75.   Co.  Litt.  103,800. 

k  PigelOdy 
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inatidlatioa  murely  by  the  king^s  letters  pateiiL^  The 
[  S83  ]  diapler^  GootnAog  of  maooa  or  fiebendarieif  are  some- 
tiinei  appointed  by  the  king,  soroetimea  by  the  bbhop^ 
and  aometinies  elected  by  each  other* 
chapter  ^  Chapter  are^  as  was  before  obsenred^  the 

mi^nlj  ci!^'  Dondnal  electors  of  a  bishop.  The  Mthop  is  their  ordinary 
bidL^^  and  innnediate  superior ;  and  has,  generally  speaking  the 
power  of  visiting  them,  and  correcting  their  excesses  and 
enormities.    They  had  also  a  check  on  tlie  bishop  at  com- 
mon law  :  for  till  the  statute  32  Hen.  VIII.  c.  28,  his  grant 
or  lease  would  not  have  bound  his  successors^  unless  con- 
firmed by  the  dean  and  chapter."* 
How^eane.     Deaneries  and  prebends  may  become  voidi  like  a  bishop- 
eMM^Sd.  death,  by  deprivation,  or  by  resignation  to  either 

the  king  or  the  bishop«*^  Also  I  may  here  niention»  once 
for  all,  that  if  a  dean,  prebendary,  or  other  spiritoal  person 
be  made  a  bishop^  all  the  preferments  of  whkh  he  was  be- 
fore possessed  ai^e  vmd ;  and  the  king  may  present  to  them 
m  right  of  his  prerogative  royal.  But  they  are  not  void  by 
the  elecfkm,  but  .only  by  the  consecration.^ 
iiLAnii.  III.  An  archdeacon  hath  an  ecclesiastica]  jurisdiction, 
immediately  subordinate  to  the  bishop,  throughout  the 
whole  of  his  diocese,  or  in  some  particular  part  of  it.  And 
by  the  statute  6  &  7  Wra.  4,  c.  77,  s.  19,  every  archdeacon 
throughout  England  and  Wales  shall  have  the  same  juris- 
diction within  his  respective  archdeaconry,  any  usage  to 
the  contrary  notwithstanding.  He  is  usually  appointed  by 
the  bishop  himself;  and  hath  a  kind  of  episcopal  authority, 
originally  derived  from  the  bishop,  but  now  independent 
and  distinct  from  hisJ^  He  therefore  visits  the  clergy ;  and 
has  his  separate  court  for  punishment  ni  oflfendera  by 
spiritual  oenaofes,  and  for  hearing  all  other  cansea  of  eede- 
siaatical  cognissance. 
IV.  Rural  IV.  The  rural  deans  are  very  andent  officers  of  the 
church»4  but  almost  grown  out  of  use;  thougli  their 
deaneries  still  subsist  as  an  ecclesiastical  division  of  the 

1  Gibs.  Cod.  173.  Cro.  £lii.  542.  790.   3  BoIL  Abr. 

"Co. Lit.  108.  352.   4 Mod. 300.  Salk.  137. 
■  Plowcl.  498.  P  1  Buni/Eccl.  Law,  68,  69.- 

•  Bro.  Abr,  tit.  FrMmtatwn,  3, 62.        «  Kennet.  Pu\,  Aatiq.  633. 
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diocese,  or  archdeaconry.  They  seem  to  haw  been  depu- 
ties of  the  bifthop,  planted  all  round  his  diooete^  the  better 
to  inspect  the  conduct  of  the  parochial  cleigj»  to  inquire  [  384  ] 
into  and  report  dilapidations^  and  to  eacaniine  die  candi- 
dates for  confirmation;  and  armed,  In  mlnoter  matters^ 
with  an  inferior  degree  of  judicial  and  coercive  authority.' 

V.  The  next,  and  indeed  the  most  numerous,  order  of  v.rwww 
men  in  the  system  of  ecclesiastical  polity,  are  the  parsons 
and  vicars  of  churches :  in  treating  of  whom  I  shall  first 
mark  out  the  distinction  between  them ;  shall  next  oh* 
serve  the  method  by  which  one  may  become  a  parson  or 
vicsr;  shall  then  briefly  touch  upon  their  rights  and 
"duties;  and  shall/  lastly,  shew  how  one  may  cease  to  be 
either. 

A  parson,  persona  ecclesice,  is  one  that  hath  full  posses-  J^JJ^jjJ* 
sion  of  all  the  rights  of  a  parochial  church.  He  is  called  duty. 
"psiTson,  persona,  because  by  his  person  the  church,  which 
is  an  invisible  body,  is  represented ;  and  he  is  in  himself  a 
body  corporate,  in  order  to  protect  and  defend  the  rights  of 
the  church  (which  he  personates)  by  a  perpetual  success 
sion.*  He  is  sometimes  called  the  rector,  or  governor,  of 
the  church:  but  the  appellation  of  panaup  (however  it 
may  be  depreciated  by  fiuniliar,  clownishi  and  indiscrimi- 
nate use)  is  the  most  legal,  most  benefidal,  and. most  ho- 
nourable title  that  a  parish  priest  can  enjoy  :  because  such 
a  one,  (sir  Edward  Coke  observes)  and  he  only,  is  said 
vicem  seu  personam  ecclesirjo  gerere.  A  parson  has,  during 
his  life,  the  freehold  in  himself  of  the  parsonage  house,  the 
glebe,  the  tithes,  and  other  dues.  But  these  are  sometimes 
appropriated  f  that  is  to  say,  the  benefice  is  perpetually  Avprapda. 
annexed  to  some  spiritual  corporation,  either  sole  or  aggre- 
gate, being  the  patron  of  the  linng;  which  the  law  esteems 
equally  capable  of  providing  for  the  service  of  the  chnroh, 
as  any  single  private  dergyman.  This  contrivance  seems 
to  have  sprung  from  the  policy  of  the  monastic  orders,  who 
have  never  been  deficient  in  subtle  inventions  for  the  in- 
crease of  their  own  power  and  emoluments.  At  the  first 
establishment  of  parochial  clergy,  the  tithes  of  the  parish 
were  distributed  in  a  four-fold  divinon  i  one  for  the  use  of 

'  Oito.C«L079»1560.  •Co.IiU.aOO. 
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the  bishop,  another  for  maintaining  thefabrick  of  the  church, 
[  385  ]  ^  third  for  the  poor,  and  the  fourth  to  provide  for  the  in- 
cumbent. When  the  sees  of  the  bishops  became  otherwise 
amply  endowed,  they  were  prohibited  from  demanding  their 
usual  share  of  these  tithes,  and  the  division  was  into  three 
parts  only.  And  hence  it  was  inferred  hy  the  monasteries, 
that  a  small  part  was  sufficient  for  the  officiating  priest ; 
and  that  the  remainder  might  well  be  applied  to  the  use  of 
dieir  own  fraternities,  (the  endowment  of  which  was  con- 
strued to  be  a  work  of  the  mo9t  exalted  piety)  subject  to 
the  burthen  of  repairing  the  church  and  providing  for  its 
constant  supply.  And  therefore  they  begged  and  bought, 
for  masses  and  obits,  and  sometimes  even  for  money,  all 
the  advowsons  Avithin  their  reach,  and  then  appropricited 
the  benefices  to  the  use  of  their  own  corporation.  But,  in 
order  to  complete  such  appropriation  efiectually,  the  king*s 
licence,  and  consent  of  the  bishop,  must  first  be  obtained: 
because  both  the  king  and  the  bishop  may  sometime  or 
other  have  an  interest,  by  lapsCf  in  the  presentation  to  the 
benefice ;  which  can  never  happen  if  it  be  appropriated  to 
the  use  of  a  corporation»  which  never  dies :  and  also  be- 
cause the  law  reposes  a  confidence  in  Aem»  that  they  will 
not  consent  to  any  thing  that  shall  be  to  the  prejudice  of 
the  church.  The  consent  of  the  patron  also  is  necessarily 
implied,  because  (as  was  before  observed)  the  appropriation 
can  be  originally  made  to  none,  but  to  such  spiritual  cor- 
poration, as  is  also  the  patron  of  the  church ;  the  whole 
being  indeed  nothing  else,  but  an  allowance  for  the  patrons 
to  retain  the  tithes  and  glebe  in  their  own  hands,  without  pre- 
senting any  clerk,  they  themselves  undertaking  to  provide 
for  the  service  of  the  church.^  When  the  appropriation  is 
ihus  made,  the  appropriators  and  their  successors  are  per- 
petual parsons  of  the  church  ;  and  must  sue  and  be  sued, 
in  all  matters  concerning  the  rights  of  the  church,  by  the 
name  of  parsons.^ 
£u?ch*may  appropriation  may  be  severed,  and  the  church  be- 

^^^^1^^  come  disappropriate*  two  ways :  as,  first»  if  the  patron  or 
appropriator  presents  a  clerk,  who  is  instituted  and  inducted 
to  the  parsonage :  for  the  incumbent  so  instituted  and  in- 

«  Plowd.  496—600.  "  Hob.  307. 
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ducted  ia  to  all  intenta  and  purposea  complete  pataon;  add 

the  appropriation,  being  once  severed,  can  never  be  re-united 
again,  unless  by  a  repetition  of  the  same  solemnities.^  And,  [  ] 
when  the  clerk  so  presented  is  distinct  from  the  vicar,  the 
rectory  thus  vested  in  him  becomes  what  is  called  a  sine- 
cure; because  he  hath  no  cure  of  souls,  having  a  vicar 
under  him  to  whom  that  cure  ia  committed.^  Also,  if  the 
corporation  which  haa  the  i^propiiation  ia  diaaolvedj  the 
paraonage  becomea  diaappropriate  at  common  law;  becauae 
the  perpetuity  of  person  ia  gone«  which  ia  neceaaary  to  aup- 
port  the  appropriation. 

In  this  manner,  and  subject  to  these  conditions,  may  ap- H»w  appro- 

,  priations 

propriaLions  be  made  at  this  day:  and  thus  were  most,  if  may  now  be 
not  all,  of  the  appropriations  at  present  existing  originally 
made;  being  <annexed  to  bishopricks,  prebends,  religious 
houses,  nay^  even  to  nunneriesi  and  certain  military  ordera* 
all  of  which  were  spiritual  corporations.  At  the  disso- 
lution of  monaateriea  by  atatutea  ^  Hen.  YIII.  c.  jSS,  and 
31  Hen.  VIII.  c.  IS,  the  appropriationa  of  the  several  par- 
sonages, which  belonged  to  thoae  respective  leligioua  houaea» 
(amounting  to  more  than  one-third  of  aD  the  parishes  in 
England^)  would  have  been  by  the  rules  of  the  common 
law  disappropriated ;  had  not  a  clause  in  those  statutes  in- 
tervened, to  give  them  to  the  king  in  as  ample  a  manner  as 
the  abbots,  &c.  formerly  held  the  samCj  at  the  time  of  their 
diasolution*  This,  though  perhapa  scarcely  defensible,  waa 
not  without  example ;  £6r  the  aame  waa  done  in  former 
reignsj  when  the  alien  priories  (that  ia,  such  as  were  filled 
by  foreigners  only)  were  dissolved  and  given  to  the  crown.7 
And  from  these  two  roota  have  sprung  all  the  lay  appro- 
priations or  secular  parsonages,  which  we  now  see  in  the 
kingdom;  they  having  been  afterwards  granted  uul  from 
time  to  time  by  the  crown.* 

These  appropi  iatiiig  corporations,  or  religious  houses,  viw,  how 
were  wont  to  depute  one  of  their  own  body  to  perform  S^Satod. 


*  Co.  Idtt.  46. 

*  SinecilNe  might  also  be  creatad 
by  other  meav.  2  Banu  Eccl.  Law, 
347. 

*  Seld.  Review  of  Tithes,  c.  9. 
Spelm.  Apology,  35. 


*  8irH.Spelinan  (of Tithes, e.39,> 
says  these  are  now  called  impropria- 
tions, as  being  improperly  in  the  hands 
of  laymen.  See  Duke  of  Portland  v. 
Brnghatn,  1  Hagg.  Rep.  162. 
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dime  eervice,  and  administer  the  McnuDC&lR»  in  those 
parishes  of  which  the  society  was  thus  the  parson*  This 
[  387  ]  officiating  minister  was  in  reality  no  mote  than  a  conle, 
deputy,  or  vice^rent  of  the  appropriator,  and  thenefore 
called  wetuiui  or  viear.   His  stipend  was  at  Uie  disemion 
of  the  appropriator,  who  was  however  hound  of  eonuaon 
right  to  find  somehody,  ftd  UU  de  tempwraUbus,  episeopo 
de  t^finiuaUbiUf  deheaU  t9tfmiii»r9.^   But  this  was  done  in 
so  scandalous  a  manner,  and  the  parishes  suffered  so  much 
by  the  neglect  of  the  appropriators,  that  the  legislature  was 
forced  to  interpose:  and  accordingly  it  is  enacted  by  statute 
15  Ric  II.  c.  6,  that  in  all  appropriations  of  churches,  the 
diocesan  bishop  shall  ordain  (in  proportion  to  the  value  of 
the  church)  a  competent  sum  to  be  distributed  among  the 
poor  parishioners  annually  $  and  that  the  noanige  shall  he 
suJtcietUijf  endowed.    It  seems  the  parish  were  frequently- 
sufferers,  not  only  by  the  want  of  divine  service,  but  alio 
by  withholding  thoae  alma,  for  whidi,  among  oldier  purposes, 
the  payment  of  tithes  was  originally  imposed:  and  therefoie 
in  this  act  a  pension  is  directed  to  he  dietrihuled  lunong  the 
poor  paroduans,  as  well  as  a  sufficient  stipend  to  the  viear. 
But  he,  being  liable  to  he  removed  at  the  pleasute  ofthe 
appropriator,  was  not  likely  to  insist  too  rigidly  on  the  legal  . 
sufficiency  of  the  stipend ;  and  therefore  by  statute  4  Hen.  IV.  * 
c.  12,  it  is  ordained,  that  the  vicar  shall  be  a  secular  person, 
not  a  member  of  any  religious  house ;  that  he  shall  be  vicar  • 
perpetual,  not  removable  at  the  caprice  of  the  monastery ; 
and  that  he  shall  be  canonically  instituted  and  inducted, 
and  be  sufficiently  endowed,  at  the  discretion  of  the  ordi<^  ' 
nary,  for  these  three  express  purposes,  to  do  divine  servioe^ 
to  inform  the  peqile,  and  to  keep  hospitality.   The  endow- 
ments in  consequence  of  these  statutes  have  usually  been  by 
a  portion  of  the  glebe,  or  land,  belonging  to  the  parsonage;-  * 
and  a  particular  share  of  the  tithes,  which  the  appropriators 
found  it  most  troublesome  to  collect,  and  which  were  there^ 
fore  generally  called  privy  or  small  tithes ;  the  greater,  or 
predial,  tidies  hdng  still  reserved  to  their  own  use.  But  one 
and  the  same  rule  was  not  observed  in  the  endowment  of  all 
vicarages.    Hence  some  are  more  liberally,  and  some  more 
scantily,  endowed  :  and  hence  the  tithes  of  many  things,  as 

*  Seld.  Tithes,  c. 
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wood  in  particular,  were  in  some  parishes  rectorial,  and  in 
some  vicarial  tithes.  But  these  distinctions  are  now  abolished 
by  the  act  commuting  all  tithes  into  a  rent-charge.** 

The  distinction  (lierefore  of  a  parson  and  vicar  is  this :  [  888  | 
the  parson  has  for  the  most  part  the  whole  right  to  all  the  JJJJJJJJJ^ 
eoefeiiaBtical  dues  in  his  parish ;  but  a  vicar  has  generally  api»muid 
Jtt  appropriator  over  him,  entitled  to  the  best  part  of  tl^ 
pBofil»>  to  whom  he  is  in  efiSsct  perpetual  curate,  with  a  stand- 
ing salary.   Though  in  some  places  llie  ▼icarage  has  been 
CMnidenbly  augmented  by  a  large  share  of  the  great  tithes ; ' 
which  augmentations  were  greatly  assisted  by  the  statute  99 
Car.  II.  c.  8,  enacted  in  I'avour  of  poor  vicars  and  curates, 
which  rendered  such  temporary  augmentations  (when  made 
by  the  appropriators)  perpetual. 

The  method  of  becominsr  a  parson  or  vicar  is  much  the  Four  things 

mill  ,  ,  11  neoeBtarfto 

samew  Xo  both  there  are  four  requisites  necessary  :  holy  beeoninc* 
onkrs;  presentation ;  institution ;  andindnction.  The  method 
ofeonfiming  ihe  bnliy  ordeiw  of  deam  and  priest,  according  <iniMi* 
tiKthe  litorgy  and  canons,®  is  toeign  to  the  purpose  of  this 
wntk }  any  farther  than  as  they  are  necessary  requisites  to 
make  a  oomplele  parson  or  vicar.  By  common  Uw,  a 
deacon,  of  any  age,  might  be  instituted  and  inducted  to  a 
parsonage  or  vicarage:  but  it  was  ordained  by  statute  13 
Blis.  c.  1^,  that  no  person  under  twenty-three  years  of  age, 
and  in  deacon*s  orders,  should  be  presented  to  any  benefice  • 
widi  cure ;  and  if  he  were  not  ordained  priest  within  one 
year  after  has  induction,  he  should  be  i^io  facto  depri?ed : 
and  now,  by  statute  13  &  H  Car.  II.  c.  4,  no  person  is 
oqpaUb  to  be  admitted  to  any  benefioe,  unless  he  hath  been 
fiipt  ordained  a  priest;  and  then  he  is,  in  the  language  of 
the  law,  a  derk  in  ovderai  and  by  statote  44  Geo.  III. 
c.  43,  no  person  shall  be  admitted  a  deacon  beftire  he  shall 
have  attained  twenty-three  years  of  age;  and  no  person 
shall  be  admitted  a  priest  before  he  shall  have  attained  the 
age  of  twenty-four.  But  if  he  obtains  orders,  or  a  license 
to  preach,  by  money  or  corrupt  practices  (which  seems  to 
be  the  true,  though  not  the  common,  notion  of  simony)  the 
person  giving  suoh  orders  forfeits^  -40/.  and  the  person 

^         WiD.IV.«.71.  «  8tat.$l  E]ii.c.  e. 

*  Sm  S  Bvfa.  fiecl.  Uw,  108. 
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jreedf  in^  and  10  ineaiable  of  any  eoolisnafllieBl  prafrr- 
iDCntlbr  ■oven  jvon  sftofif  Aids* 

a^eaM.  Auy  cIoHl  may  be  pratnted*  to  a  passcaiBga  oryicarago ; 
jtbftt  it»  tlie  patron,  to  whom  the  adfotMn  «f  liw  ehurch 

[  889  ]  belongs,  may  ofibr  hb  oMc  to  the  bishop  >of  4iM  >£oeeae  to 
be  instituted.  Of  advowsons,  or  the  right  of  presentation, 
being  a  species  of  private  property,  this  is  not  a  convenient 
place  to  treat.'    But  when  a  clerk  is  presented,  the  bishop 

For  what  -        ,  .  a       i     ri*  \ 

ratsonsa  may  reluse  him  upon  many  accounts.  As,  1,  it  the  patron 
maaoa!^  is  excommunicated,  and  remains  in  contempt  forty  days.^ 
Or,  2,  If  the  clerk  be  unfit  :^  which  unfitness  is  of  several 
kinds.  First,  with  regard  to  his  person;  as  if  he  be  a 
bastard,  an  outlaw,  an  exoommunicate,  an  alicn^  imder  age» 
or  the  like.*  Next,  with  regard  to  his  faith  or  morab  $  aa 
for  any  particular  heresy,  or  vioe  that  is  malum  in  se :  bat 
if  the  bishop  sieges  only  in  generals,  as  thai  he  is  jcAisbmi 
HeuB  «fieel0roto«,  er  olgects  a  finik  that  is  mmkmfnMHum 
merely^  as  haunting  tavenib,  jAayibg^'  vnlawfiil  gaaMi^  or 
the  like;  it  is  not  good  icauae  of  rnfimalJ  ■  Or^hadffllm 
deik  may  be  m^^to  diaoharge  the  pastoul  offioe  for  want 
of  learning.  In  aiiy  of  which*  caaeeihe  Insbop  may  reliise 
the  clerk.  In  case  the  refusal  U  for  heresy,  schism,  inability 
of  learning,  or  other  matter  of  ecclesiastical  cognizance, 
there  the  bishop  must  give  notice  to  the  patron  of  such  his 
cause  of  refusal,  who,  being  usually  a  layman,  is  not  supposed 
to  have  knowledge  of  it ;  else  he  cannot  present  by  lapse : 
but,  if  the  cause  be  temporal,  there  he  is  not  bound  to  give 
notice.^ 

wiMj^ttMi^  If  an  action  at  law  be  brought  by  the  patron  against  the 
bishop  for  refiising  his  clerii,  the  bishop  muit^jnsign  the 
Cause.  If  the  cause  be.  of  a  temporal  nature  and  the  fact 
admitted^  (as,  Ibr  instanee»  outlawry)  the  jadgas  of  the  hiagTa 
oovrts  must  determine  its  validity*  or^whcdMr.itbe  anfli*- 
xient  caaae  of  refosal:  but  if  the  fimt  be  deoM/ie  miiit  be 


*  AlayanmiyholKpfeiotaJ;  *  (Uuiv«L  13»«,90. 

but  he  most  take  priest's  orders  be-  '  2  Roll.  Abr.  356.    2  Inst  632. 

lore  his  admission.    1  Burn.  103.  Stat.  3  Ric.  ILc.3.   7  Rw.  II.  c  12. 

'  See  Principl«$  ^  Real  Froperty,  J  5  Rep  58. 

pp.  4—6.  ^  2  lost.  632. 

•  8BiiU.Alir.366. 
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determined  by  a  jury.  If  the  cause  be  of  a  spiritual  nature, 
(as,  heresy,  particularly  alleged)  the  fact  if  denied  shall  also 
be  determined  by  a  jury  ;  and  if  the  fact  be  ndmitted  or  found, 
the  court  upon  consultation  and  advice  of  learned  divines 
ghall  decide  its  sufBciency.^  If  the  cause  be  want  of  learn- 
ilig,  the  biahop  need  not  specify  in  what  points  the  clerk  is 
deficient,  fa«t  only  allege  that'  he  is  deficient :™  for  the  ^  gQQ 
iftatnte  9  £dw.  II. -s.  1,  c.  18,  is  expi«ss,  that  the  evamina* 
tioii  -of  die  fitness  of  a  person  presented  to  a  benefice  belongs 
fo  the  eodbsiaslical  judge.  But  because  it  would  be  nuga- 
tory in  this  case  to  demand  the  reason  of  refusal  from  the 
ordinary,  if  the  patron  were  bound  to  abide  by  his  determi- 
nation, who  has  already  pronounced  his  clerk  unfit;  there- 
fore, if  the  bishop  returns  the  clerk  to  be  minus  sujfficiem  in 
iiteraiuraf  the. court  shall  write  to  the  metropolitan,  to  re- 
examine him,  and  certify  bis  qualifications;  which  certificate 
of  the  afchbishi^  is  final.* 

If  the  bishop  lialh  no  oljections,  but  admits  the  patron's  ^[[*>*^ 
presentadony  ihe  clerk  so  admitted  is  next  to  be  instituted 
by  him ;  which  is  a  kind  of  investiture  of  the  spiritual  part 
ojf  the  benefice :  for  by  institution  the  care  of  the  souls  of 
the  parish  is  committed  to  the  charge  of  the  clerk.  When  a 
vicar  was  instituted,  he,  (besides  the  usual  forms)  took,  if 
required  by  the  bishop,  an  oath  of  perpetual  residence;  for 
the  maxim  of  law  was,  that  vicarius  non  habet  ^ieanim^  s 
and,  as- the  non^^vesidence  of  the  approfsriators  was  the  cause 
«f  the'perpetnal  establishment  of  vicarages,  the  law  judged 
it  very  improper  fi>r  them  to  defeat  the  end  of  their  eonsti- 
iKlioRy  sad  by  ebsekioe  to  CMKte  the  very  nuacbief  which  ^ 
Ifaey  mre  appointed  to  remedy :  especially  as,  if  any  profits  - 
were  io  arise  irom  putting  in  a  curate  and  living  at  a  dis- 
tance firom  the  parish,  the  appropriator,  who  was  the  real 
parson,  had  undoubtedly  the  elder  title  to  them.  However, 
by  the  57  Geo.  III.  c.  99,  re-enacted  by  the  1  8e  2  Vict, 
c  106,  s.  61,  this  oath  was  abolished.  When  the  ordinary 
is  also  the  patron,  and  confers  the  living,  tbe  jHre&entation 
and  institution  are  one  and  the  same  act,  and  are  called  a 
collation  to  a  benefice.  By  institution  or  collation  the  church 
is  full,  so  that  there  can  be  no  fresh  presentation  till  another 

>2Ii»k.682.  •5B«p.6a.   3  Lev.  313.  •  2  Inst  633. 
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facsDcy^  at  least  in  the  case  of  a  common  patron ;  but  tbe 
church  is  not  full  against  the  king,  till  induction:  nay,  even 
If  a  clerk  is  instituted  upon  the  king's  presentation,  the  crown 

may  revoke  it  before  induction,  and  present  another  cleA.* 
Upon  institution  also  tlie  clerk  may  enter  on  the  parsonage 
house  and  glebe,  and  take  the  tithes;  but  he  cannot  grant 
or  let  them,  or  bring  an  action  for  them,  till  induction, 
r  391  ]      Induction  is  performed  by  a  mandate  from  the  bishop  to 
4^iMiuc.    the  archdeacon,  who  usually  issues  out  a  precept  to  other 
clergymen  to  perform  it  for  him.    It  is  done  by  givintr  the 
clerk  corporal  possession  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like;  and  is  a  form 
required  by  law,  with  in^nt  to  give  all  the  parishioners  due 
notice,  and  sufficient  certainty  of  their  new  minister,  to  whom 
their  tithes  are  to  be  paid.  This^  therefore,  is  the  investiture 
of  the  temporal  part  of  the  benefice,  as  institution  is  of  the 
spiritual.   And  when  a  clerk  is  thus  presented,  instituted, 
and  inducted  into  a  rectory,  he  Is  thei^  and  not  before,  m 
full  and  complete  possession,  and  Is  called  in  law  persona 
impersonata,  or  parson  imparsonee,^ 
Th«rtglit«      The  rights  of  a  parson  or  vicar,  in  his  tithes,  and  since 

anddatteiof  ^  ...  •     i-  i 

apuBoaor  their  commutation  in  the  rent-charge  in  lieu  thereof,  and 
ecclesiastical  dues,  are  not  here  properly  to  be  considered:*! 
and  as  to  his  duties,  they  are  principally  of  ecclesiastical 
cognizance ;  those  only  excepted  which  are  laid  upon  him 
by  statute.  And  tliose  are  indeed  so  numerous,  that  it  is 
impracticable  to  recite  them  here  with  any  tolerable  con- 
ciseness or  accuracy.  Some  of  them  we  may  remark,  as 
they  arise  in  the  progress  of  our  inquiries,  but  for  the  rest 
I  must  refer  myself  to  such  authors  as  have  compiled  treatises 
expressly  upon  this  subject'  I  shall  only  just  mention  the 
article  of  residence,  upon  the  supposition  which  the  law 
doth  style  every  parochial  minister  an  incumbent.  By  statute 


*  Co.  Litt.  344. 
»  Co.  Liu.  300. 

*  See  PHiMtp2es«f  JtMi  Property, 

'  These  eie  very  numerous :  bnt 
there  are  few  which  can  be  relied  on 
with  certainty.   Among  these  are  bi- 


shop GitMion's  Codej,  Dr.  Burn's  Kc~ 
cUfiattical  Law,  and  the  earlier  edi- 
tioat  of  tbe  ClergymoH's  Lam,  pub- 
IMied  under  the  name  Dr.  Watson, 
bnt  comjpiled  by  Mr.  Place  a  bar- 
fiMer. 
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21  Hen.  VII L  c.  18,  persons  wilfully  absenting  themselves 
from  their  beneficesj  for  one  month  together,  or  two  months 
in  the  year,  incurred  a  penalty  of  5k  to  the  king,  and  5L  to 

any  person  that  would  sue  for  the  same :  except  cliaplains 
to  the  king,  or  others  therein  mentioned,*  during  their 
attendance  in  the  household  of  such  as  retained  them :  and 
also  except  *  all  heads  of  houses,  magistrates,  and  professors 
in  the  universities,  and  all  students  under  forty  years  of  age 
residing  there,  bond  fide,  for  study.  Legal  residence  is  not  [  1 
only  in  the  parish,  but  also  in  the  parsonage  housei  if  there 
be  one :  for  it  hath  been  resolved,*  that  the  statute  intended 
residence,  not  only  for  serving  the  cure,  and  for  hospitality ; 
but  also  for  maintaining  the  houses  that  the  successor  also 
may  keep  hospitality  there:  and,  if  there  be  no  parsonage 
house,  it  hath  been  holdcn  that  the  incumbent  is  bound  to 
hire  one,  as  this  is  no  excuse  for  residing  out  of  the  Hf^irtfucf. 
parish.^  But  by  an  act  of  the  last  session  of  parliament, 
passed  after  great  consideration,  1  &  2  Vict.  c.  106,  the 
statute  21  Hen.  VIII.  c.  1^,  and  all  other  acts  on  this  sub- 
ject are  repealed,  and  various  provisions  are  made  on  the 
aubject  of  residence.  Every  spiritual  person  shall  keep 
residence  on  his  benefice',  and  in  the  house  of  residence,  if 
any ;  and  if  any  person  shall  without  license  absent  himself 
for  any  period  exceeding  three  months,  or  to  be  accounted 
at  several  times  in  any  one  year,  he  shall,  when  such  ab- 
sence shall  exceed  three  months,  and  not  exceed  six  months, 
forfeit  one-third  of  the  annual  value  of  the  benefice :  and 
when  such  absence  shall  exceed  six  months  and  not  ex- 
ceed eight  months,  one-half  of  such  annual  value  ;  and  thus 
according  to  the  length  of  absence,  (s.  32).  If  the  usual 
house  be  unfit,  the  bishop  may  grant  a  license  to  reside  in 
another,  (s.  35).  But  deans,  professors  at  dther  universities, 
chaplains  of  the  king  and  queen,  and  certain  other  persons 
are  privileged  from  residence,  (s.  38).  If  no  license  be 
granted,  residence  may  be  enforced  by  prohibition,  or  the 
living  may  be  sequestered,  (s.  54),  and  for  the  iwoic  effectual 
promotion  oi   this  important   duty  among  the  parochial 

'  Stat.  25  Hen.  Vlll.  c.  16.  33  Hen.       "  6  Rep.  21 . 
VJII.  C.28.  ^  Wmntonv,  Allot,  Ctmp.  00, 

*■  Sut.  28  Hen.  VIII.  c.  13. 
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clergy,  a  provision  is  made  by  the  statute  17  Geo.  III. 
c.  5S^  tor  raising  money  upon  ecclesiastical  benefices,  to  be 
paid  off  by  annually  decreasing  instalments,  and  to  be 
expended  in  rebuilding  or  repairing  the  houses  belonging 
to  such  benefices.  And  by  the  1  &  S  Vict  c  106,  varioie 
provisions  are  made  for  building  end  improfing  a  fit  hamfi 
of  residence**  * 
How  a  par.     We  Hm  Mn  ^that  there  is  but  one  w«r»  wbenlnr  ofte 

son  or  vicar  ,  -  _ 

tob!e'iio^  may  beoome  a  penon  or  ficar:  tbete  are  msny  waf»»  sgr 
wlueh  one  aay  esue  to  be  ao.  I»  By  deatli.  ii.  By  OM- 
nnh  in  taking  another  taenafice.  Far  by  atatttte  01 
H«a.  VIII.  e^  19,  if  any  one  hftfing  a  benefice  of  SI  p^r 
amium,  or  apwards,  (acoor&g  to  ihf  preaeot  v«liiati0ii;i|i 
the  king's  books,^)  accepted  any  other,  the  first  should  be 
adjudged  void,  unless  he  obtained  a  dispensation ;  which  no 
one  was  entitled  to  have,  but  the  chaplains  of  the  king  and 
others  therein  mentioned,  the  brethren  and  sons  of  lords 
and  knights,  and  doctors  and  bachelors  of  divinity  and  law, 
admitted  by  the  universities  of  this  realm.  And  a  vacancy 
thus  made,  for  want  of  a  dispensation,  is  called  session. 
But  as  we  have  already  observed,  the  statute  21  Hen.  VIII. 
c.  iS,  has  been  repeaied  by  the  statute  1  &  d  Vict.  c.  106, 
which  enacts,  that  not  more  than  two  pcefermenta  shall  be 
held  together,  (s.  2}i  and  no  two  benefices,  unless  within 
ten  inileB  of  each  other,  or  if  the  population  of  one  aacb  bene- 
fice is  more  than  3,000,  or  thejobt  yeariy  vahie  aboil  exoee^ 
liOOOi,  (a.  4);  and  even  in  tfaia  case  a  license  and  dispensafim 
must  be  obtained,  (a.  Aooeptanee  of  any  prefement  or 
benefice  contrary  to  the  act,  wates  the  former  preferment  ear 
benefice,  (s.  II).  S,  By  consecration  ;  for,  as  was  mentioned 
before,y  when  a  clerk  is  promoted  to  a  bishoprick,  all  his  other 

£  393  ]  preferments  are  void  the  instant  that  he  is  consecrated.  But 
there  was  a  method,  by  the  favour  of  the  crown,  of  holding 
such  livings  in  commendam.  Commenda,  or  ecclesia  com- 
mendaia,  was  a  living  commended  by  the  crown  to  the  care 
of  a  clerk,  to  hold  till  a  proper  pastor  was  provided  for  it. 

"  See  also  65  Geo.  III.  c.  147,  die  consent  of  the  panon  and  bist^op. 
which  authorizes  an  exchange  to  be        "  Cro.  Car.  466. 
made  between  a  rector  andapanahi-        '  Page  412.  « 
pnsr  ef  part  of  his  gleba  lands  with 
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This  imght  be  iMipomy  Ibr  ont^  tvo»  or  tince  ywM^  or 
perpeCQil :  being  a  kind  of  dispensitioii  to  ftfoid  the  ▼aeeney 

of      living,  and  wat  called  a  commenda  retinere.  There 
was  also  a  commenda  reciperet  which  was  to  take  a  benifice 
de  novot  in  the  bishop's  own  gift,  or  the  gift  of  some  other 
patron  consenting  to  the  same ;  and  this  was  the  same  to  him 
as  institution  and  induction  are  to  another  clerk.'    But  by 
the  6  &  7  Wm.  IV.  c.  77,  s.  18,  no  eedeMMlifial  dignity* 
office,  or  benefice,  shall  be  held  in  commendam  by  any 
bishop  ludeae  be  held  Ihe  mm  at  the  time  of  peeeing  the 
act  4ii  By  resignatioii.  Buttfate  i»ofiioavBilytill  aooepled 
by  the  ofdiaery ;  into  wbooe'luuidt  the  resignation  nueft  be 
made^*-  5.  By  deprivation ;  either,  first,  by  sentence  deolaiep 
tory  in  the  ecclesiastical  courts,  lor  lit  and  sufHcient  causes 
allowed  by  the  common  law ;  such  as  attainder  of  treason  or 
felony,^  or  conviction  of  other  infamous  crime  in  the  king's 
courts;  for  heresy,  infidelity gross  immorality,  and  the 
like:  or,  secondly,  in  pursuance  of  diven  penal  statutss, 
which  declare  the  benefice  T0id»i6r  sovoe  nonfeasance  or 
negieet,  or -else  some  makfes^ance  or  crime.  As,  for  simony 
£ir  mamtaining  any  doctrine  m  derogation  of  the  kfai|fs 
snpromacyi  or  of  the  thiv^jNiine  aiticlest  or  of  the  book  of 
eommon-prayer ; «  for  neglecting  after  institulioii  to  read  the 
liturgy  and  articles  in  the  church,  or  make  the  declarations 
against  popery,  or  take  the  abjuration  oath ; '  for  using  any 
other  form  of  prayer  than  the  liturgy  of  the  church  of 
England ;  8  or  for  absenting  himself  sixty  days  in  one  year 
firom  a  benefice  belonging  to  a  popish  patron,  to  which  the 
derk  was  presented  by  either  of  the  universities;^  in  all 
which  and  similar  caaes^  the  benefice  ia  ipio  foitito  void, 
without  any  ftrmal  aentence  of  deprivation. 

VL  A  curate  ia  the  lowost  degcee  in  the  chmch;  bek^  vu cants, 
in  the  sane  atate  that  a  vicar  waa  fimnerly,  an  officutmg 
temporary  minister,  instead  <of  the  proper  incumbent.  Though  ^  3^  j 

•  Hob.  144.  e.  IS. 

•  Cro.  Jae.  198.  '  8ttt.  13 £]ii.  c.  18.  14  0ar.U. 
^  D5W,  lOa.  Jaak.  aiO.  o.  4.  1  G«o.  L  e.  6. 

•  Fiti.  Ahr.  tit.  Tr\a\.  54.  »  Stat.  1  Eliz.  c.  2. 

«  Stat.  13  Eliz,  C.6.  12  Ann.  c.  12.  *  Stat.  1  W.&  M.c2a. 

•  S«aWl£lis.c.  1&2.   13  *6B«p.39,90. 
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there  «re  what  are  called  perpttml  euricies,  where  all  the 
tithei  are  appropriated,  and  no  vicarage  endowed,  (being 
for  tome  particular  reasons-)  exempted  ftoan  the  stakvte  of 
Hen.  IV.)  but»  inalead  thereof,  such  perpetual  corate  u 
iqppcnnled  by  the  appropriator.  With  regard  lo  the  uthoB 
flpedee  of  caratee,  ^ey  are  the  oljects  of  some  particakr 
eiattttes,  whieh  ordaiii,  that  eooh  as  serve  a  ehnreh  dnriqg 
ki  waney  shall  be  paid  suoh  stipend  as  the  ordinary  thnha 
reMonable»  out  of  the  profits  of  the  nusancy ;  or,  if  that  be 
net  sttfileient,  by  the  successor  within  fourteen  days  after 
he  takes  possession :  ^  and  by  the  stat.  \2  Ann.  st.  2,  c.  12, 
it  was  enacted,  that,  if  any  rector  or  viciir  nominateci  a 
curate  to  the  ordinary  to  be  licensed  to  serve  the  cure  in  his 
absence,  the  ordinary  should  settle  his  stipend  under  his 
hand  and  seal,  not  exceeding  501.  per  annum,  nor  less  than 
and  on  failure  of  payment  may  sequester  the  profits  of 
the  benefice.  But  this  last  act  has  been  repeaiedt  and  the 
act,  to  which  reference  has  already  been  made  in  this  chapter, 
the  I  &  2  Vict.  c.  106»  contains  various  provisions^  for  the 
benefit  and  regulation  of  this  deserving  class  of  the  deigy;' 
In  the  first  pisoe  the  reeidenoe  of  the  corate  is  enfixoedy 
(s.  76).  And  if  his  duty  is  inadequately  perfomed,  the 
bishop  may  appoint  a  curate,  bat  the  Incumbent  may  appeal 
to  the  archbishop,  (s.  77).  In  laige  benefices  the  bidiop 
may  requhe  an  assistant  curate  to  be  appointed,  but  here 
also  an  appeal  to  the  archbishop  is  given,  (s.  78).  Perhaps 
however  the  most  important  provision  is  that  which  au- 
thorizes the  bishop  to  appoint  a  stipend  to  every  curate  of 
a  non-resident  incumbent,  and  to  regulate  it  according  to 
the  amount  and  nature  of  the  duty,  (s.  83 — 105). 

Thus  much  of  the  clergy,  properly  so  called.  There 
are  also  certain  inferior  ecclesiastical  officers  of  whom 
the  common  law  takes  notice ;  and  that,  principally,  to 
assist  the  ecclesiastical  jurisdiction,  where  it  is  deficienS 
in  powers.  On  which  officers  I  shall  make  a  few  cursory 
remarks. 

^HmT*"  ^bu'^wATtl^ns  are  the  guardians  or  keepers  of 

J  1  Bum.  Eccl.  Law,  437.  coataiaed  in  the  prior  ttatule*  67 6eo« 

^  Stat.  28  H«u.  VIII.  c.  11.  III.  c.  90,  rapealed  by  the  tanl  tct 

'  Many  o^theieproviuonswefe  also 
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tlie  chnidi,  and  representatiYes  of  the  body  of  die  |Mnrtili.>* 

They  are  sometimes  appointed  by  the  minister,  sometimes 
by  the  parish,  sometimes  by  both  together,  as  custom  directs. 
They  are  taken,  in  favour  of  the  church,  to  be  for  some 
purposes  n  kind  of  corporation  at  the  common  law;"  that  is, 
they  are  enabled  by  that  name  to  have  a  property  id  goods 
and  chattels,  and  to  bring  actions  for  tbem«  for  the  use  and 
profit  of  the  pariah.  Yet  they  may  not  waste  the  church 
goods,  but  may  be  removed  by  the  parish,  and  then  called 
to  acoount  by  action  at  the  common  law;  but  there  is  no 
method  of  calling  them  to  account,  bat  by  first  remofinif 
them ;  far  none  can  legally  do  it,  but  those  who  are  put  in 
their  place.  As  to  lands,  or  other  real  property,  as  the 
church,  churchyard,  &c.,  they  have  no  sort  of  interest  [  395  ] 
therein ;  but  if  any  damage  is  done  thereto,  the  parson  only 
or  vicar  shall  have  the  action.  Their  office  also  is  to  repair 
the  church,  and  make  rates  and  levies  for  that  purpose: 
but  these  are  recoverable  only  in  the  eedesiastical  court. 
Although  where  the  validity  of  the  rate  is  not  disputed,  and 
the  rate  in  anear  does  not  exceed  lOi,  a  summary  mediod 
of  recovering  them  is  given  by  the  ^  Geo.  III.  e.  ljS7. 
They  were  also,  be&te  the  recent  alteration  in  the  1aw,<* 
joined  with  the  overseers  in  the  care  and  maintenance  of  the 
poor.  They  are  to  levyP  a  shilling  forfeiture  on  all  such  as 
do  not  repair  to  church  on  Sundays  and  holidays,  and  are 
empowered  tu  keep  all  persons  orderly  while  there ;  to 
which  end  it  has  been  held  chat  a  churchwarden  may  justify 
the  pulling  off  aman*s  hat,  without  being  guilty  of  either  an 
assault  or  trespass.4  There  are  also  a  multitude  of  other 
petty  parochial  powers  committed  to  their  charge  by  divers 
acts  of  pariiament.' 

VIII.  Parish  derks  and  sextons  are  also  regarded  by  the  ^-^f^ 
common  law;  as  persons  who  have  fieebolds  in  their  oflices; 
and  therefore  though  they  may  be  punished,  yet  they  cannot 


"*  In  Sweden  tbey  have  similar  offi- 
oem,  whom  they  call  hiorddmarian' 
dM,  Stiernhook,  1 3,  e,  7. 

*  BqtM  the  opinion  of  LordKon- 

yOD,  cotttra,  IVitnell  v.  Gartham, 
6  T.  11.  396  i  iUc  T.  Bmt«m,  3  T. 
H.694. 


*  See  ante,  p.  387. 

*  Slat.  1  Eliz.  c.  % 
<  1  Lev.  196. 

'  See  Lambaid  of  chuiehwardens, 

at  the  end  of  his  eirciiarcha  ;  and  Dr. 
Burn,  tiu  ekurek,  churckvMrtk»t,  vi- 
$itatum$m 
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be  deprived*  by  ecclesiastical  censures."  The  parish  clerk 
was  formerly  very  frequently  in  holy  ordensb  and  some  are 
to,  says  Blackstone,  to  this  day«  He  is  generally  appointed 
by  the  incumbent,  but  by  custom  may  be  chosen  by  the  iii- 
babitaatsi  and  if  such  custom  Kfipem,  the  court  of  kiog*a 

swear 

bim  iOi  for  tb#  establiahmeiit  of  the  awtom  tumt  it  lato  a 
temporal  or  civil  rigbt^ 

■  2  Roll.  Abr.  234.  freehold.   See  Rex  v.  Chnr«kwardM» 

»  Cro.  Car.  689.    King     Warren,     ^  TAmm,  Str.  115. 
C«W]»*  370.   As  to  fiOKtons  having  a 
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CHAPTER   THE  TWELFTH, 

OP  THE  CIVIL  STATE. 


Tn  lay  part  of  his  majesty's  subjects,  or  such  of  the  |-  •. 
people  as  are  not  comprehended  under  the  denomination  of  ^^^^^y 
clergy,  may  be  divided  into  three  distinct  states,  the  civil,  Slid5i/S£i 
the  mihtary,  and  the  maritime.  iSttemfc- 

That  part  of  the  nation  which  falls  under  our  first  and 
most  comprehensive  division,  the  civil  state,  includes  all  The 
orders  of  men  from  the  highest  nobleman  to  the  meanest 
peasant,  that  are  not  included  under  either  our  former  di* 
▼ision  of  clergy,  or  under  one  of  the  ' two  latter*  the  military 
and  maritime  states:  and  it  may  sometinws  indude  indi- 
viduals of  the  other  three  ordm;  since  a  nobleman,  a 
knight,  a  gentleman,  or  a  peasant^  may  become  either  a 
divine,  a  soldier,  or  a  seaman. 

The  civil  state  consists  of  the  nobility  and  the  com-  consists  of 
monalty.    Of  the  nobility,  the  peerage  of  Great  Britain,  i^dth?"^ 
or  lords  temporal,  as  forming  (together  with  the  bishops,)  Sgr.™'™* 
^one  of  the  supreme  branches  of  the  legislature,  I  have  before 
sufficiently  spoken :  we  are  here  to  consider  them  according 
to  their  se?eral  degrees,  or  titles  of  honour* 

All  d^rees  of  nobility  and  honour  are  derived  ftom  the  iibmwtimkr. 
king  as  their  fountain:*  and  he  may  inatitute  what  new 
titles  he  pleases.   Hence  it  is  that  all  degrees  of  nobility 
are  not  of  equal  antiquity.    Those  now  in  use  are  dukes, 
marquesses,  earls,  viscounts  and  barons.^ 

*  4  Iiift'363.  Mqiwit  imwdttctiMi  ibIp  thk  idiiid* 

»  Fordie'origiiiil<»f  ChiMliaMoa    mUt.  B^tAn^  Tit,  rflh 
tte  eeatiaait  of  finnqpe,  and  tficir  rab- 
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[  ]  1  •  A  duke,  though  he  be  with  us,  in  respect  of  his  titk 
t.Mte.  of  nobilityi  inferior  in  point  of  antiquity  to  many  others, 
yet  is  superior  to  all  of  tfaem  in  rank;  his  being  the  first 
title  of  dignity  after  the  royal  fiunily/  Among  the  Saxons 
tlie  Latin  name  of  dukes»  dm!e$,  is  very  freqaent,  and  sig- 
nified, as  among  the  Romans,  the  commanders  or  leedcvs 
of  tiieir  armies,  whom  in  then*  own  language  they  called 
Depeto^a"^;  and  in  the  laws  of  Henry  I.  (as  trandated  by 
Lambaid)  we  find  them  called  hmmtoekiL  Bnt  after  liie 
Norman  conquest,  which  changed  the  military  polity  of  the 
nation,  the  kings  themselves  continuing  for  many  genera- 
tions dukes  of  Normandy,  they  would  not  honour  any  sub- 

i  jccts  with  the  title  of  duke,  till  the  time  of  Edward  III.; 

who,  claiming  to  l>e  king  of  I'rancc,  and  thereby  losing  the 

•  ducal  in  the  royal  dignity,  in  the  eleventh  year  of  his  reign 

created  his  son,  Edward  the  black  prince,  duke  of  Cornwall : 

and  many,  of  the  royal  family  etpecially,  were  afterwanls 

raised  to  the  like  honour.    However,  in  the  reign  of  queen 

Elisabeth,  J,  D.  1570,^  the  whole  order  became  utterly 

extinct  %  but  it  was  revived  about  fifty  years  afterwards  by 

her  successor,  who  was  remarkably  prodigal  of  honours,  in 

the  person  of  George  Villiers  duke  of  Buckingham, 

9.  ManioeM.    IS.  A  nuifgwefv,  moroAto,  is  the  next  d^jree  of  nobiUty. 

His  office  ftnrmerly  was  (ftir  dignity  and  duty  wfeiw  never 

separated  by  our  ancestors)  to  guard  the  frontiers  and  limits 

of  the  kingdom ;  which  were  called  the  marches,  from  the 

teutonic  word,  marche,  a  limit:  such  as,  in  particular,  were 

the  marches  of  Wales  and  Scotland,  while  each  continued 

to  be  an  enemy's  country.   The  persons,  who  had  command 

there,  were  called  lords  marchers,  or  marquesses ;  whose 

authority  was  abolished  by  statute  27  Hen.  VIII.  c.  so 

fir  as  Wales  was  concerned:  though  the  title  had  long 

before  been  made  a  mere  ensign  of  honour;  Robert  Vere, 

carl  of  Oxford,  being  created  marquess  of  Dublin,  by 

Richard  II.  in  the  eighth  year  of  his  reign.' 

(  jjS^  ]  8.  An  earl  is  a  title  of  nobility  so  ancient,  that  Itsoriginal 
s.aMi. 

♦  C  amdtii.  Dritaii.  lit.  ordines.  tgy.    Seld.  til.  bou.  2,  i.  12. 

*  Tlii»  is  appareully  derived  fiom        •  Camdtu.    Britan.    til,  orHitm. 
thft lame motas  ik« Getiuau  ^(r|O0,    Spdman,  u/ws.  191. 

the  appellation  of  duk«»  ia  that  coun-       '  2  Inst.  $. 
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cannot  clearly  be  traced  out.  Thus  much  seems  tolerably 
certain  :  that  nmong  tlie  Saxons  they  were  called  ealdarmen, 
quasi  elder  mea«  signifying  the  same  as  senior  or  senator 
among  the  Romans  ;  and  also  tehirmnen,  because  they  had 
each  of  them  the  civil  government  of  a  several  division  or 
sirire.  Oil  the  irruption  of  the  Danes,  they  changed  the 
name  to  earl$8,  whidi,  according  to  Camden^  mgnified  the 
same  in  tlidr  language.  In  Latin  they  ave  called  CMiitst  (a 
tide  first  used  in  the  empire)  from  being  the  king's  attend- 
ants ;  a  societate  nomen  sumjrfn^t,  reges  enim  tales  sihi 
'*  associant,^''^  After  the  Norman  conquest  they  were  for 
some  time  called  counts  or  counfees,  from  the  French ;  but 
they  did  not  long  retain  that  name  themselves,  though  their 
shires  are  from  tiience  called  counties  to  this  day.  The 
nana  of  eark  or  comites  is  now  become  a  mere  title,  they 
hove  nothing  to  do  with  the  government  of  the  oounty ; 
which,  as  has  been  mote  than  once  observed*  is  now  eotirdy 
devolved  on  the  aheriffi  the  eani's  dofuktyt  or  tiMM»«MR«f «  In 
writs,  and  eommianonB,  and  other  fcnnal  inatruiBeniB,  the 
king,  when  he  mentions  any  peer  of  the  degree  of  an  earl, 
usually  styles  him  **  trusty  and  well-lxloved  couain  an  ap- 
pellation as  ancient  as  the  reign  of  Henry  IV.:  who  being 
either  by  his  wife,  his  mother,  or  his  sisters,  actually  related 
or  allied  to  every  earl  then  in  the  kingdom,  artfully  and  con- 
stantly acknowledged  that  connexion  in  all  his  letters  and 
other  public  acts:  from  whence  the  usage  has  descended  to 
his  auooessors,  though  the  reason  has  long  ago  failed. 

4h  The  name  of  viee-'oemet  or  wtccmt  was  afterwards  4.  vtaeoant. 
made  use  of  as  an  arlntrary  tide  of  honour,  widiout  any  sha« 
dow  of  office  pertaining  to  it  by  Henry  the  sixth;  when,  in 
the  eighteenth  year  of  his  reign,  he  created  John  Beaumont 
a  peer,  by  the  name  of  viscount  Beaumont^  which  wa^  the 
first  instance  of  the  kind.* 

5.  A  harorCs  is  the  most  general  and  universal  title  of  no-  6.  Baron, 
bility  j  for  originally  every  one  of  the  peers  of  superior  rank 
had  alao  a  barony  annexed  to  his  other  titlesJ    But  it  hath  [  3d9  ] 
sometimes  happened  that,  when  an  ancient  baron  hath  been 
raised  to  a  new  d^pree  of  peerage,  in  the  course  of  a  few 

*  yir\\3i.n.  tit  or  dines.  Sec  also  7*i(r«     c.  5. 
M«r'«  Angi.  Sax,  b.  viii.  c.  7.  '2  Inst.  5. 

k  Bractoa,  I.  I,  c.  8.    Flet  I.  \,        i  2  lost  5, 6. 
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§tnum^mw  the  two  tiUwlMife  doseeiiM  ^SAKudyt  'On* 
perhapttQliie  nipladatcfiidattteitlieother  tolJ^ 

ral ;  whereby  the  earldiHOo  or  other  superior  tide  liatii  tub*. 

sisted  without  a  barony :  and  there  are  also  modern  in- 
stances where  earls  and  viscounts  have  been  created  without 
annexing  a  barony  to  their  other  honours:  so  that  now 
the  rule  doth  not  hold  universally,  that  all  peers  are  barons. 
The  original  and  antiquity  of  baronies  have  occasioned  great 
inquiries  among  our  English  antiquaries.  The  most  probable 
Opinion  seems  to  he,  that  they  were  the  same  with  our  pre** 
sent  lords  of  manors ;  to  which  the  name  of  court  beroo 
(wbichis  the  lord's  court,. and  incident  to  every  manor)  gtvee 
sow  connteiiance.    It  may  be  collected  from  king.iolBi'e 
mn0ui  emiaf'  that  ongiaaUji  ett>  lords  of  aiaiief^  or  bemi^ 
tlwt  held  of  the  kingtMi  mig^j  had  aeaftem  the  great  eomeil. 
arifmriUamemt;  till  abouiibe  reign  of  that  prince  di&oonflBX- 
of  them  bttcarae  le  bMgeaod.  tronUeooMe,  thai  Ihe  hio^ war 
obliged  let  divide  thfrn^^and  tunnon  oaly^the^Mater  befenB* 
in  P^mob;: leaning  the  small  -ones  tohewnaHmed  hf.im 
sherifl^  and  (as  it  is  said)  to  sit  by  representation  in  another 
house ;  which  gave  rise  to  the  separation  of  the  two  houses 
of  parliament.^    By  degrees  the  title  came  to  be  confined  to 
the  greater  barons,  or  lords  of  parliament  only ;  and  there 
were  no  other  barons  among  the  peerage  but  such  as  were 
summoned  by  writ,  in  respect  of  the  tenure  of  their  lands 
or  baronies,  till  Richard  the  second  first  made  it  a  mera^ 
title  of  honour,  b j  jcooferring  it  ondiveis  penons  by  hie 
letters  patent."^ 

Manner  in      Haviug  nuide  this  short  inquiry  into  the  original  of  mmi 
mcNMtSu  aiflreval  degrees  of  jiobilily«  I  shall  next  consider  ihe^manner. 
in  which  Ih^  may  be  oreated.  Tiie  rin^ljof  peen^eeenM> 
talutwbeenoriginatty.lstritaiialt  that  ia»  annened  to,lands>. 
honors,  castles,  manors,  and  the  like^  ihe  ptoprieteta  and> 
£  4(90  J  poasessom .of,  wluchtvenB  ^li^t oof .  those  e8talai)iattoiiied 
Hgwgfby  te  be  peers  of  the  raalniy  .and  were  anmnumedrto  parUemenl 
to  do  suit  and  ser?ioe;to  thehr  sovereign:  and,  when  theland> 
was  alienated,  the  dignity  passed  with  it  as  appendant. 
Thus  the  bishops  still  sit  in  the  house  of  lords  in  right  of 

k  Cap,  14  "1  Jaft.  9  SeM.  /m.  AngL  2. 

>  Gilb.  Hist,  of  the  Exeh.  0.  3.  $.06. 
Sdd.  tiu  of  Hon.  2,6,31. 


Digitized  by  Go 


or  TBM  orriL  wktb* 


431 


suooesaioD  to  certain  ancient  baronies  annexed,  or  supposed 
to  be  annexed,  to  their  episcopal  lands  :^  and  thus,  in 
2  Hen.  VI.,  tlie  poatession  of  the  eaaik  of  Anmdel^rai 
adiiodged  to  confer  an  eaildom  on  its  poaaeaaor.^  Bnlaftar- 
waada^  wkma  dlionaliona  gaaw  to  be  iieqiient,  die  dignity  4>f 
peerage  waa  confined  to  the  lienage  of  the  party  ennoUcdt 
and  inateadof.terrildrialbefianifepevaonal.  Actual  proof  of 
a  tenure  by  bnrony  beeame  no  teger  neoaaaary  toeonatilute 
a.lord  of  parliaawnt ;  bnt  the  feoord  of  th# writ  of  anUNBona 
to  him  or  his  ancestors  was  admitted  as  a  sufficient  evidence 
of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent :  for  By  writ 
those  who  claim  by  prescription  must  suppose  either  a  writ 
or  patent  made  to  their  ancestors  ;  though  by  length  of  time 
it  is  lost  The  creation  by  writ,  or  the  king's  letter,  is  a 
summons  to  attend  the  house  of  peers,  by  the  style  and 
title  of  that  barony,  which  the  king  is  pleased  to  confer : 
that  by  patent  ia  a  leyud  grant  to  a  subject  of  any  di|puty 
ani  degree  ^  peetngcw  The  oication  by  writ  is  the  more 
aneleni  wny bnt  afnan  :ia  -not  ennobled  thereby,  unleaa  he 
afltnally«alK.hii  aeat  in  the  hooae  of  lovda:  and  aome  ave 
of  opiwiew  that  tiww'ninat  be  al ieaal  two  writaof  snaMBona, 
and  a  aitting  in  two  dktinet  pcrllanent^f  to  evidence  an 
hawdiluy  llaiflnyiF  and^theieibie  the  iMJotnanal}  hecanie 
tbeaureat,  way  is  to  grant  the  dignity  by  patent,  whieb  en- 
ures to  a  man  and  his  heirs  according  to  the  limitations 
thereof,  though  he  never  himself  makes  use  of  it.^  Yet  it 
is  frequent  to  call  up  the  eldest  son  of  a  peer  to  the  house  of 
lords  by  writ  of  summons,  in  the  name  of  his  father's  ba- 
rony :  because  in  that  case  there  is  no  danger  of  his  chil- 
dren's losing  the  nobility  in  case  he  never  takes  his  seat :  for 
they  will  succeed  to  their  grandfather.  Creation  by  writ 
haa  also  one  advantage  over  that  by  patent:  for  a  per- 
aen  created  by  writ  holds  the  dignity  to  him  and  Ms  heirs,  [  401  ] 
without  any  woida  to  that  purport  in  the  writ;  but  in 
letters  patent  there  mutt  be  wovda>to  diieet  the  inh^tance» 
dae  the  dignilgr  ennna  only  to  the  grantee  for  life.'  For 

■  Glan.  L7,c.l.  *  Whitelocke  of  Fvl  ch.  U4. 

*  Seld.  Tit.  of  Hon,  b.  2,  c.  9.  $  &        *>  Co.  Litt  16. 
Sst  alM  the  Qaikdsy  PMngs  ctit.         '  Co. Ull.9,19.  8tsl  WsttdtSpSr, 
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a  man  or  woman  may  be  created  noble  for  their  Own  lives, 
and  the  dignity  not  descend  to  their  heirs  at  or  descend 
only  to  some  parltcular  heirs:  as  where  a  peerage  is 
limited  to  a  nuui,  and  the  heirs  male  of  his  body  by  Bliss* 
beth  his  present  lady,  and  not  to  such  heirs  by  any  former 
or  future  wifek 

tb^^^t^*!  Let  OS  next  take  a  ?iew  of  a  few  of  the  prineipal  inddents 
atten^ng  the  nobility,  ezdusive  of  that  cafMusi^  as  members 
of  parliament,  and  as  hereditary  eounseUors  of  the  cnMrn; 

both  of  which  we  have  before  considefed.  And  first  we 
must  observe,  that  in  criminal  cases  a  nobleman  shall  be  tried 

fryrtri?"*'  ^'^  l^eers ;  but  this  privilege  does  not  extend  to  misde- 
meanors.*  The  great  are  always  obnoxious  to  popular  envy  : 
were  they  to  be  judged  by  the  people,  they  might  be  in  dan- 
ger from  the  ])rejudice  of  their  judges;  and  would  moreover 
be  deprived  of  the  privilege  of  the  meanest  subjects,  that  of 
being  tried  by  their  equals,  which  is  secured  to  all  the  realm 
by  magna  carlo,  €•  i89.  It  is  aaid,  that  tliis  does  not  extend 
to  bishops  :  who»  though  they  are  lords  of  parliament,  and 
sit  there  by  virtue  of  their  baronies  which  they  hold  jure 
0oel$iU9t  7^  not  eonoUed  In  bkxkl,  and  consequently 
not  peers  with  the  oobiMty.^  As  to  peeresses,  ^hore  was  no 
precedent  for  their  trial  when  accused  of  treason  or  felony* 
till  after  Eleanor  duchess  of  Okraoester,  wife  tothe lord  pro* 
tector,  was  aooused  of  treason  and  found  guilty  of  witehondl, 
In  an  ecclesiastical  synod,  through  the  intrigues  of  cardinal 
Beaufort.  This  very  extraordinary  trial  gave  occasion  to  a 
special  statute,  20  Hen.  VI.  c.  9,  which  declares'*  the  law  to 
be,  that  peeresses,  cither  in  their  own  right  or  by  marriage, 
shall  be  tried  before  the  same  judicature  as  other  peers  of  the 

SenSuTia^  realm.  If  a  woman,  noble  in  her  own  right,  marries  a  com- 
moner,  she  still  remains  noble,  and  shall  l>e  tried  by  her 
peers :  but  if  she  be  only  noble  by  marriage,  then  by  a 
second  marriage  with  a  commoner,  she  loses  her  dignity; 
for  as  by  marriage  it  is  gained,  by  marriage  it  is  also  kist.^ 

[  402  ]  <i  duchess  dowager  marries  a  baron,  she  continues  a 

duchess  still ;  for  all  the  nobility  are  paret,  and  therefore  it 

•  3  Insf.  30.    2  Hawk  434.  62.   Staundf.  P.  C.  152. 

'  3  Inst.  30,  31.      '  •  '  Dyer,  79.   Co.  LiU.  lb. 

"  Moor.  760.  2  ImL  60.  6  Rep. 
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i»Jio  degraikitionJ   A  peer,  or  peeress,  (either  in  her  own  a  peer  .  r 

^  p»r  '  \  peeress  caik« 

right  or  by  marriage)  cadnot  be  arrested  in  ct?5l  eases  ?  ^  and  jj*^ 
they  have  also  many  peculiar  privileges  annexed  to  their 
peerage  in  the  course  of  judicial  proceedings.    A  peer  sit- 
ling  in  judgment,  gives  not  his  verdict  upon  oath,  like      JSi""! "Jro. 
ordinary  juryman,  but  upon  his  honour,*  he  answers  also  to  «^ccdin68. 
bills  in  chancery  upon  his  honour,  und  not  upon  his 
oath ;  y  but,  wiieD  he  is  examined  as  a  witness  either  in  civil 
9r  crininal  cases,  he  muat  be  sworn for  the  respect,  which 
the  law  shews  to  the  honour  of  a  peer,  does  not  extend  so 
ftf  as  to  over  tarn  a  settled  maxini,  that  inju^Udo  non  erM- 
<Mr  «•!»  jwratU^  which  has  however  been  recently  much 
relaxed.*   The  honour  of  peers  is  however  so  hii^hly  ten- 
dered by  the  law,  that  it  is  much  more  penal  to  spread  false 
reports  of  them  and  certain  other  great  officers  of  the  realm, 
than  of  other  men  :  scandal  against  them  being  called  by  the 
peculiar  name  of  scandalum  magnaium,  and  subjected  to  ^J^j^^ 
peevliar  pum^ments  by  divers  ancient  statutes.*^ 

A  peer  cannot  loose  his  nobility,  but  by  death  or  attainder ;  A  peer  can- 
though  there  was  an  instance  in  the  vsign  of  Edward  the  nSbittt^ 
fourth,  of  the  degradation  of  Geoige  Nevile  duke  of  Bedford 
by  ael  of  parlianeal,'^  on  account  of  hts  poverty,  which  ren- 
dered htin  unable  to  support  his  dignity.*  But  this  is  a 
singulai'  instance  :  wliich  serves  at  the  same  time,  by  having 
happened,  to  shew  the  power  of  parliament:  and,  by  having 
happened  but  once,  to  shew  how  tender  the  parliament  hath 
been,  in  exerting  so  high  a  power.  It  hath  been  said 
indeed,^  (hat  if  a  baron  wastes  his  estate,  so  that  he  is  not 
able  to  support  the  degree,  the  king  may  degrade  him :  but 

*  %  Iwt  $0.  rotrktble ;  "  fonumucli  u  oftenttinea 

*  Riioh.L.a66.  ITcntr.m.  «tt  w  tcetk,  tkmt  when  any  lord  is 

*  2  latt,  4e«  "  called  to  high  estate,  uA  haUl  not 
^  1  P.  Wms.  146.  **  coDvenient  livelyhood  to  support  the 

'  Salk.  512.  '*  same  dignity,  it  induceth  great  po- 

■  Cro.  Car.  64.  **  verty  and  indigence,  and  ciustth 

7  &  8  Wm.  JII.c.  34.  3    4  Wm.  **  otteuiimes  great  exforuon,  embra- 

IV.  c.  49.   5  &  6  Wm.  IV.  c.  62.  "  eery,  and  mtinttMiMM  to  to  had; 

1  &  2  Vict.  e.  15,  <*  to  the  gival  trouble  of  all  rack 

*  a  Edw.I.e.34.  2Ric.  n.8t.1,  "  conntriea  whaie  speh  aitata  ahall 
C.  5.    12  Ric.  2,  c.  11.  •*  happtn  to  be  :  iheccforo,  Ac** 

0  4  Inst.  355.  <  Moor.  678. 

*  The  preamble  to  the  act  is  le- 

F  F 
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it  ia  expfessly  held  by  later  authoritie8,f^  that  a  peer  cannot 
be  degraded  but  by  act  of  parliament.  The  tank  of  Seeteh 
and  Irish  peers  was  regulated*  aa  we  have  already  seen/'at 
the  respective  unions  of  those  countries  with  England* 
[  403  ]  The  commonalty,  like  the  nobility»  are  divided  Into 
roon^'ty  are  ^^^^  degrecs:  and,  aa  the  lords,  though  difierent  ia  rank, 
yet  all  of  them  are  peers  in  respect  of  then*  nobility,  so  the 
commoners,  though  some  are  greatly  superior  to  others, 
yet  all  are  in  law  peers,  in  respect  of  their  want  of  no* 
bility.i 

(ridameM,       Thc  first  name  of  dignity,  next  beneath  a  peer,  was 

now  obso-  .  .  1 

lete.)  anciently  that  of  vidames,  vice-domini,  or  vahasors  :  J  wha 
are  mentioned  by  our  ancient  lawyers  ^  as  viri  magn^s 
dignitatis  ;  and  sir  Edward  (>oke^  speaks  hif^lily  of  them. 
Yet  they  are  now  quite  out  of  use ;  and  our  legal  antiquaries 
are  not  agreed  upon  even  their  original  or  ancient  of!ice. 

Knights  of      Now  therefore  the  first  personal  dignity,  after  the  nobility, 
e  garter.      ^  Jcfiigfit  of  the  ordcr  of  St.  George,  or  of  the  garter  {  fint 
instituted  by  Edward  III.  A.  J).  Next(but  not  tiU 

after  certain  i^kial  dignities,  as  privy  counsellors,  Ae  ehan- 
cellorB  of  the  exchequer  and  duchy  of  Lancaster,  the  chief 
justice  of  the  king's  bench,  the  master  of  the  rolhr,  and  the 

Knights     other  Englii^h  judges)  follows  a^t^A^domisrs^;  who  indeed 

^^"^  by  statutes  &  Ric.  II.  at  2»  c  4,  and  14  Ric  II.  e.  11,  is 
ranked  next  after  barons:  and  his  preoedence  before  the 
younger  sons  of  viscounts  was  confirmed  to  him  by  order  of 
king  James  I.,  in  the  tenth  year  of  his  reign."  But,  in  order 
to  entitle  himself  to  this  rank,  he  must  have  been  created  by 
the  king  in  person,  in  the  field,  under  the  royal  banners,  in 

Baronets,  time  of  Open  war.**  Else  he  ranks  after  baronets  ;  who  are 
the  next  order ;  which  title  is  a  dignity  of  inheritance,  cre- 
ated by  letters  patent,  and  usually  descendible  to  the  issue 
male.  It  was  first  instituted  by  king  James  the  first.  A,  />• 
161 1,  in  order  to  raise  a  competent  sum  for  the  redaction  of 
the  province  of  Ulster  in  Ireland ;  for  which  reason  all 

«  12  Rep.  107.    12  Mod.  56.  *  Brarfon.  /.  1,  c,  8. 

^  See  anttt  pp.  Bd,  and  n.  ^,  and  >  2  lust.  667. 

97.  »  Seld.  Tit.     Hon,  2,  5, 41. 
i3Iiut.39.  2. 11,3. 

1  Camden.  A-llmt.  t,  mtftMy.  *  4  Inrt.  e. 
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baronets  have  tfae  anna  of  Ulster  supenidded  to  their  fkmil]^ 
eoftt  Next  follow  knights    the  bath  ;  an  order  instituted  by  ^^pjl^^^ 
king  Henry  IV.  and  revived  by  king  George  the  first.  They  [  40^  ] 
are  so  called  from  the  ceremony  of  bathing,  the  night  before 
ibeir  eieatton.  A  new  order  of  knighthood,  the  Gnelphie  or  ^ui^ 
Hanoverian  order,  was  instituted  by  king  William  the  Fourth. 
It  lias  however  received  no  accession  since  it  was  orirrinally 
created,  and  it  is  not  intended  I  beHeve  to  perpetuate  it.  Tliere 
is  also  the  Scotch  order  of  the  2'histle,  and  the  Irish  order 
of  St.  Patrick,    The  last  of  these  inferior  nobility  are  knights  Kni^hu 
bachelors  f  the  most  ancient,  though  the  lowest,  order  of  ^**'''*'*"** 
knighthood  amongst  us  :  for  we  have  an  instance  p  of  king 
Alfred's  conferring  this  order  on  his  son  Athelstan.  The 
custom  of  the  ancient  Germans  was  to  give  their  young  men 
a  shield  and  a  lance  in  the  great  council :  this  was  equiva- 
lent to  the  toga  viriUs  of  the  Romans :  before  this  they  were 
not  permitted  to  bear  anofiy  but  were  accounted  as  part  of 
the  fiither's  household :  after    as  part  of  the  community.^ 
Hence  some  derive  theusageof  knighting,  which  has  prevaiM 
all  over  tfae  western  world,  since  its  reduction  by  colonies 
from  those  northern  heroes.   Knights  are  called  in  Latin 
eguUa  munH  t  amrol^  from  the  gilt  spurs  they  wore  $  and 
tf^riifissy  became  they  always  served  on  horsebadc ;  for  it  Is 
observable,'  says  Blackstone,  thai  almost  all  nations  call 
their  knights  by  some  appellation  derived  from  an  horse.* 
They  arc  also  called  in  our  law  militeSf  because  they  formed 
a  part  of  the  royal  army,  in  virtue  of  their  feudal  tenures  : 
one  condition  of  which  was,  that  every  one  who  held  a 
knighfs  fee  immediately  under  the  crown  (which  in  Edward 
the  second's  time*  amounted  to  20/.  j)er  annum)  was  obliged 
to  be  knighted,  and  attend  the  kins:  in  his  wars,  or  fine  for 
his  noncompliance.    The  exertion  of  tliis  prerogative,  as  an 
expedient  to  raise  money  in  the  reign  of  Charles  the  first, 
gave  great  oflenoe :  though  warranted  by  law»  and  the  recent 

>  Wm.  Malmsb.  lib.  2  2  Seld.  Tit.  Hon.  c.  6,  8. 33.  Turn. 

'  Tac.  dt  Morib.  Germ.  13.  An;:!.  Sai.  book  vii.  ch.  xii.  The 

'  Caiud.  ibid..    Co.  Litt.  74.  Gtrin.in  word  imert)t  has  the  MOie 

*  However,  Uie  word  kuigbt  U  de-  meaning  at  the  present  day. 
rived  from  tbt  Smob  mid  enilit       *■  Stat  d»  miliU  1  Edw.  II. 
signifying  putr,  ttnm,  or  attiadaiit 

9  V  2 
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example  off  queen  EKsabeth :  but  H  was  hf  the  slutute 
16  Car.  I.  c.  HO^  abolished ;  and  this  kind  of  knighthood 
has,  since  tfiat  time,  iUlen  into  great  disregard. 

These,  sir  Edward  Coke  says,"  are  all  the  names  of 
dignity  m  this  kingdom,  esquires  and  gentlemen  being  only 
names  of  worship.    But  before  these  last  the  heralds  rank  all 
[  405  ]  colonels,  serjeants  at  law,  and  doctors  in  the  three  learned 


Colonels, 
s«rjcants 
aad  doctor*. 


professions.^ 


"  2  Inst.  eei. 

*  The  rules  of  precedence  in  Eng- 
land may  be  reduced  to  the  foUowiDg 
table :  in  which  those  marked*  are 
entitled  to  the  rank  here  allotted  them, 
byiMteSl  H«a.  VIII.e.10--HMii. 
•d  f  ,  by  M  1  W.  &  M.  e.  31.— 
miked  |,  liy  lettem  petent9, 10&  14 


Jac.  I.  which  see  in  Sold.  Tit,  of  Hon. 
II.  5,  46,  and  II.  1 1.  3— marked 
by  ancient  usage  and  established  cus- 
tom ;  for  which  see  (among  others) 
Camdeiili  BrittaoDia,  (it.  ordines, 
Mfllee*i  CuUUtgut  ^  Hmumt,  mHL 
1610,  and  Chambedejneni  [irewnt 
itate  of  £im;huid,  b.  3,  ch.  3. 


Table  or 
«  The  king's  children  and  grand  chil- 


dren- 


brethren, 
uncles. 
n^newB* 


if  barone. 


*  AfcUmliop  of  Canterbury. 

*  Lord  ebancellor  or  keeper,  if  a 

baron. 

*  Archbishop  of  York. 

*  Lord  treasurer. 

*  Lord  president  of  the 
oooiiea. 

*  Lord  privy  Mai. 

*  Lord    great  chamberlain/ 
fiat  see  private  slat.  1  Geo. 

I.  c.  3. 

*  Lord  high  constable. 

*  Lordmanha]. 

*  Loidadminl. 

*  Lord  riewardofthe  hoose- 
hold. 

*  Lord  chamberlain  of  the 
household.  < 

*  Uttkes. 

*  Marqaeases. 
I  Dukes' eldeit  sons. 


'3 

JS 

e  i 

a 

> 
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•  Earls. 

I  M arqueMes'  eldest  soi 

I  Dukes'  younger  sons. 

*  Viacottali. 
t  EariB*eIdert 
* 

•  Secretary  of  state,  if  a 

*  Bishop  of  London. 
•  Durham. 

*  Wuchester. 


•  Bishope. 

•  8eevetuyofalale^ifab«Nni. 


the  gseei 


f  Speaker  of  the  house  of 
f  Lords  rommiMiotri  of 

seal. 

I  V  iscounts'  eldest  sons. 
\  Earls'  younger  sons. 

\  BaiOMf  eUeekeona. 
y  Knighla  of  the  gaiter. 

II  Privy  counsellors. 

II  Chancellor  of  the  exchequer. 

H  Chancellor  of  the  duchy. 

II  Chief  justice  uf  the  kii^s  beodi 

[|  Master  of  the  roils. 

I  Vice  ehanccUor.*  • 


"  53  Geo.  in.  c.  24, 1.4. 
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Eaquhea  and  gentleiiien  are  cotifoimcled  tog^er  by  sir  [  406  ] 
Edward  Coke,  who  observes,^  that  every  esquire  is  a  gentle-  iMpiim. 

man,  and  a  gentleman  is  defined  to  be  one  qui  arma  gerit, 
who  bears  coat  armour,  the  grant  of  which  adds  gentility  to 
a  man's  family :  in  like  manner  as  civil  nobility,  among  the 
Romans,  was  founded  in  the  jiis  imaginum,  or  having  the 
image  of  one  ancestor  at  least,  who  had  borne  some  curule 
office.  It  is  indeed  a  matter  somewhat  unsettled,  what  con- 
atitntea  the  distinction,  or  who  is  a  real  esquire :  for  it  is  not 
an  estate,  however  kirge,  that  confers  this  rank  upon  its 
owner.  Camden,  who  was  himself  a  herald,  distinguishes 
them  the  most  accurately ;  and  he  reckons  up  four  sorts  of 
them 1.  The  eldest  sons  of  knights,  and  their  eldest  sons, 
in  perpetual  succession ^.  The  eldest  sons  of  younger 
sons  of  peers,  and  their  eldest  sons,  in  like  perpetual  suc- 
cession :  both  which  species  of  esquires  sir  Henry  Spelman 
evii\i\Q^  armigeri  rietalitii,*  3.  Esquires  created  by  the  king's 
letters  patent,  or  other  investiture :  and  their  eldest  sons. 
4.  Esquires  by  virtue  of  their  offices,  as  justices  of  the 
peace,  and  others  who  bear  any  office     trust  under  the 

*2Iasl.66B.  ^21081.667. 
'  JMd.  •  OloM.48. 


II  Chief  justice  of  the  common  plet*. 

11  Chief  baron  of  the  exchequer. 

II  Judges,  and  barons  of  the  coif. 

[|  Judges  of  tlie  court  of  mUlw.  * 

g  ViMoanti'iwngCfMiM. 
n  Barons*  yonagor  souk 

II  Baronets. 

II  Knights  bannerets. 

\  Knights  of  the  Bath. 

I  Knights  baehelors. 

II  BtronetsfoMastsoM. 

N.  B.  Married  women  and  widows 
are  entitled  to  the  same  rank  among 
each  other,  as  their  husbands  would 
respectively  have  borne  between  themo 
selves,  except  such  rank  is  merely 


(I  Knights'  eldest  sons* 

II  Baronets'  younger  sons. 

I  Knights'  younger  sons. 

I  Colonels. 

f  Serjoanis  at  law. 

I  Doctors. 

\  Esquires. 

\  Gentlemen. 

\  Yeoman. 

I  Tradesmen. 

i  Artitaa. 

\  Laboiinn. 

professional  or  official  ^ — and  unmar- 
ried women  to  the  same  rank  as  theii' 
eldest  brothers  would  bear  among  men, 
during  the  lives  of  theii  fathers. 


•  l&2Wm.lV.  C.66. 
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crown.  To  these  may  be  added  the  etquirea  of  kiughts  of 
the  bath,  each  of  whom  constitutes  thiee  at  his  installation: 

and  all  foreign  peers  :*  for  not  only  these,  bnt  the  eldest 
sons  of  peers  of  Great  Britain,  though  frequenlly  titular 
lords,  are  only  esquires  in  the  law,  and  must  be  so  named  in 

GenUcmen.  all  legal  proceedings.''  As  for  gentlemen^  says  sir  Thomas 
Smithy*^  they  be  made  good  cheap  in  this  kingdom :  for  who- 
8oe?er  studieth  the  laws  of  the  realm,  who  atudieth  in  the 
umTcrsitieSy  who  professeth  the  liberal  sciences,  and  (to  be 
short)  who  can  live  idly,  and  without  manoal  labouTi  and 
will  bear  the  port,  chaige^  and  countenance  of  a  gentleman, 
he  shall  be  called  master,  and  shall  be  taken  for  a  gentle- 

ymoui.  man.  A  yeoman  Is  he  that  hath  free  land  of  forty  shilHngi 
by  the  year ;  who  was  anciently  thereby  qualified  to  aene 
on  juries,  vote  for  knights  of  the  shire,  and  do  any  other 
act,  where  the  law  requires  one  that  is  probus  et  legalu 
homu,^ 

TnutocmeD,  Tlie  rest  of  the  commonalty  are  tradesmen,  artificers, 
•Bd labour,  wad  labourers  f  who,  (as  well  as  all  others)  must  in  pursur 
ancc  of  the  statute  1  Hen.  V.  c  5,  be  styled  by  the  aaae 
and  addition  of  their  estate,  degree,  or  mystery,  and  tlie 
place  to  which  they  belong,  or  where  they  liaye  been  coo- 
yersant,  in  all  original  writs  of  actions  personal,  appeal^ 
and  indictments,  upon  which  process  of  outlawry  may  be 
awarded ;  in  order,  as  it  should  seem,  to  prevent  any  dan* 
dubtinc  or  mistaken  outlawry,  by  reducing  to  a  specific  cer- 
tainty the  person  who  is  the  object  of  its  process. 

*  BlackKonc  meutiuQed  Irish  peers  »  8  Inat.  aO.  3  InsL  667. 

«s  ranking  only  with  hmgn  peers, bm  "  Commonw.  of  £og..b«  I,  C 2I>. 

this  was  altered  on  the  onkm.  Me  ante,  «  2  last  668. 
p.  98. 
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CHAPTER  THE  THIRTEENTR 

OP  TiiB  MILITARY  AND  MARITIME 

STATES. 


The  milHaiy  state  indudes  the  whole  of  the  soldiery ;  or,  ^  ^ 
such  persons  as  are  peculiarly  appointed  among  the  rest  of  tiMniutary 
the  people  for  the  aa^guard  and  defence  of  the  realm* 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  n  Dantrcrs  at- 

distinct  order  of  the  profession  of  arms.    In  absolute  mo-  posscH.son  of 
narchies  this  is  necessary  for  the  safety  of  the  prince,  and  Sfc!  stlte. 
arises  from  the  main  principle  of  their  constitution,  which  is 
that  of  governing  by  fear ;  but  in  free  states  the  profession  of 
a  soldier,  taken  singly  and  merely  as  a  profession,  is  justly  an 
object  of  jealousy.    In  these  no  man  should  take  up  arms, 
but  with  a  view  to  defend  his  country  and  its  laws :  he  puts 
not  off  the  citizen  when  he  enters  the  camp;  but  it  is  be- 
cause he  u  a  citizen,  and  would  wish  to  continue  so,  that  he 
makes  himself  for  a  while  a  soldier.   The  laws  therefore 
and  constitution  of  these  kingdoms  know  no  such  state  as 
thai  of  a  perpetual  standbg  soldier^  bred  up  to  no  other 
profestton  than  that  of  war:  and  it  was  not  till  the  reign  of 
Henry  VII.,  diat  the  Ungs  of  England  had  so  much  as  a 
guard  about  their  persons. 

In  the  time  of  our  Saxon  ancestors,  as  appears  6om  Ed-  [  409  ] 
ward  the  conffessor^s  laws,*  the  military  force  of  this  kinsfdom  The  hMorr 

of  the  •rmy 

was  in  the  hands  of  the  dukes  or  heretochs,  who  were  con-  in  EngiMid. 
stituted  through  every  province  and  county  in  the  kingdom ; 
being  taken  out  of  the  principal  nobility,  and  such  as  were 
most  remarkable  for  being    sapifntes,  Jideks,  et  ammosiJ* 

"  C.d$  ktrttockiii. 
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Their  duty  was  to  lead  and  regulaie  the  English  armies,  with 
a  very  nnltinited  power ;  **prout  eis  vitumfiterity  ad  hoiimrmk 
**  eormim  0i  utUUaiem  regni.**  And  because  of  this  great 
power  Aey  were  elected  by  the  people  in  their  full  assembly, 
or  fblkmotSi  in  the  same  msnner  as  sherifli  were  eleded : 
following  still  that  old  ftindamental  maxim  of  the  Saxon 
constitution,  that  where  any  officer  was  intrusted  with  such 
power,  as  if  abused  might  tend  to  the  oppression  of  the 
people,  that  power  was  delegated  to  him  by  the  vote  of  the 
people  tlienisclves.^  So  too,  among  the  ancient  Germans, 
the  ancestors  of  our  Saxon  forefathers,  they  had  their  dukes, 
as  well  as  kings,  with  an  independent  power  over  the  mili- 
tary, as  the  kings  had  over  the  civil  State.  The  dukes 
elective,  the  kings  hereditary:  for  bo  only  can  be 
understood  that  psssage  of  Tadtus,*  ^'fs^ss  ssis  nohMai€^ 
*'  dueet  €K  mrttUe  Mmumif"  In  constltating  dieir  kings,  the 
fsmily  or  blood  royal  was  regardsd}  in  cboowng  their  dnkss 
or  leaders,  warlike  merit :  just  as  Oieaar  relates  of  their  an- 
cestors in  his  time,  that  whenever  they  went  to  war,  by  way 
either  of  attack  or  defence,  they  elected  leaders  to  command 
them.**  This  large  share  of  power,  thus  conferred  by  ^.he 
people,  thouirh  intended  to  preserve  the  liberty  of  the  sub- 
ject, was  perhaps  unreasonably  detrimental  to  the  prero- 
gatire  of  the  crown  r  and  accordingly  we  find  a  very  ill  use 
[  410  ]  ^dric  duke  of  Mercia,  in  the  reign  of  king 

Edmund  Ironside ;  who,  by  his  office  of  dnke  or  hereloch, 
was  entitled  to  a  large  command  in  the  klng^s  army,  and  by 
his  repeated  treacheries  at  last  transferred  the  crown  to 
Canute  the  Dane. 
^UftjMiftr*  It  seems  universally  agreed  by  all  historians,  that  king 
militia.  Alfred  first  settled  a  national  niilitia  in  tiiis  kingdon),  and  by 
his  prudent  discij)]iiic  made  all  the  subjects  of  his  dominion 
soldiers ;  but  we  are  uuibi  tunately  left  in  the  dark  as  to  the 

^  **  UH  vero  viri  «Ugtmturp&r  eem-  also  Bede,  Ecd.  Hist  I  Sr «.  10. 

'*  mune  eotifilium,  pro  commitfii  utiU'         "  De  morih.  Germ.  7. 
"  tate  )ti,'H(, /Kr  jimrifiritis  et  patvia$  "  Quum  bellum  civitas  utit  illa- 

"  uuiursai,  et  per  suigutos  cvmilattu,  **  lum  dtfendit  ant  insert^  magistratxn 

*'  in  pUnofoUcmoU,  iicut  et  vieecomitei  "  yut  ei  bello  prastiat  ddiguutur."  Dc 


**  prooineiarwn  tt  eomitatuum  eligi  d§'     Bell,  Ca/L  /.  9,  e,  22 
bent."*  LL*Edw,C0nfm*ibid,  Sae 


1* 
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particQlart  of  this  his  so  celebrated  r^pilation;  though, 
from  what  was  last  obaerred,  the  dakes  seem  to  have  been 
left  in  possesion  of  too  large  and  independent  a  power ; 
which  enabled  duke  Harold  on  the  death  of  Edward  the 

confessor,  though  a  stranger  to  the  royal  blood,  to  mount  for 
a  short  space  the  throne  of  this  kiagdom,  in  prejudice  of 
Ed^ar  Athehng  the  rightful  heir. 

Upon  tlie  Norman  conquest  the  feudal  law  was  introduced  outheNor- 
here  in  ail  its  risrour,  the  whole  of  which  is  huilt  on  a  niili-  quest  the 
tary  plan.  I  shall  not  now  enter  into  t]ic  particulars  of  that  wMintio- 
constitution,  but  shall  only  observe^  that*  in  consequence 
thereof}  all  the  huids  in  the  kingdom  were  divided  into  what 
were  called  knights*  fees^  in  number  above  sixty  thousand; 
and  for  every  knight's  fee  a  knight  or  soldier,  mUetf  was 
bound  to  attend  the  king  in  his  wars,  Ibr  forty  days  in  a 
year ;  in  which  space  of  time,  before  war  was  reduced  to  a 
science,  the  campaign  was  generally  finished,  and  a  kingdom 
either  conquered  or  victorious.*^  By  this  means  the  king 
had,  without  any  expense,  an  army  of  sixty  tiiousand  men 
always  ready  at  his  command.  And  accordingly  we  find  one, 
among  the  laws  of  William  the  conqueror,'  which  in  the 
king*s  name  commands  and  firmly  enjoins  the  personal  at- 
tendee of  all  knights  and  others ;  "  quod  kabeant  9t  ie~ 

neani  m  semper  m  armis  et  sjutr,  ut  deeet  ei  oporitts  [  ] 
"  quod  iomper  sini  prompH  ot  paraH  ad  sorvUium  suum 
*^  kUegfwn  nMi  expkndum  et  poragendmm  cum  opuo  adfit^ 
**  rit,  secundum  quod  deheni  de  feodit  H  tenmnenfh  suh  do 
*'  jure  nobis  facerv.''  This  personal  service  in  process  of 
time  degenerated  into  pecuniar)  commutations  or  aids,  and 
at  last  the  military  part  of  the  feudal  system  was  abolished 
at  the  Restoration,  by  statute      Car.  II.  c.  21. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom  Modeo^©. 
was  left  wholly  without  defence  in  case  of  domestic  insurrec*  wiav««db«. 
tions,  or  the  prospect  of  foreign  invasions.   Besides  those  fciidi>i«u- 
who  by  their  military  tenures  were  bound  to  perform  forty 


*    The  Poles  are,"  sajfB  Black- 

•tone,  "  even  at  this  day,  so  tenacious 
"  of  their  ancient  constitution,  tli.it 

•*  their  po'^prtlitc,  or  miliiia,  cannot 
**  be  compelled  to  serve  above  six 


•*  weeks*  or  fiirty  days,  id  a  year." 

Mod.  Un.  Hist,  xxxiv.  12;  bat  Po- 
land, unfortunately,  no  longer  exists 

a-  an  independent  state. 

'  C,  58.   See  Co.  Litt.  75, 76. 
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da3rt*  service  in  the  field,  first  the  assize  of  arms,  enacted 
27  Hen.  II.  »  and  afterwards  tlie  statute  of  Winchester,*^ 
under  Edward  I.,  obliged  every  man,  according  to  his  estate 
and  degree,  to  provide  a  determinate  quantity  of  such  arms 
as  were  then  in  use,  in  order  to  keep  the  peace :  and  con- 
stables were  appointed  in  all  hundreds  by  the  latter  statute 
to  see  that  such  arms  were  provided.  These  weapons  were 
changed,  by  the  statute  4  &  5  Ph.  &  M.  c.  ^,  into  others  of 
more  modem  service :  but  both  this  and  the  former  provi- 
sions were  repealed  in  the  reign  of  James  I.*  While  these 
oontumed  in  Ibroei  it  was  usual  from  time  to  time  for  our 
princes  4o  issue  oonmissions  of  array,  and  send  into  every 
county  officers  in  whom  they  could  confide,  to  muster  and 
anri^  (or  set 'm  militavy  order)  the  hihahitants  of  every 
trict;  anddiefiinnoftheeommissionof  array  was  setded  in 
parlianieDt  in  the  5  Hen.  TV*,  so  as  to  prevent  the  insertion 
therem  of  any  new  penal  dausesJ  But  it  vras  also  provided^ 
that  no  man  should  be  compelled  to  go  out  of  the  kingdom 
at  any  rate,  nor  out  of  his  shire  but  in  cases  of  urgent  ne- 
cessity ;  nor  should  private  soldiers  unless  by  consent  of 
[  412  ]  parliament.  About  the  reign  of  king  Henry  the  eighth,  or 
In  the  rcipn  Ins  children,  lieutenants  beean  to  be  introduced,^  as  standinsf 

of  Hen. VIII.  /  °  , 

lieutenants  representatives  of  the  crown,  to  keep  the  counties  in  military 

were  ay-  ^  *• 

pointed.     order ;  for  we  find  them  mentioned  as  known  officers  in  the 
statute  4  &  6  Ph.  &  M.  c  3,  though  they  had  not  been  then 
long  in  use,  for  Camden  speaks  of  them°^  in  the  time  of 
queen  Elizabeth,  as  extraordinary  magistrates  constituted 
only  in  times  of  difficulty  and  danger.   But  the  introduc- 
tion c£  these  commissions  of  lieutenancy  whidi  ddntained 
in  substance  the  same  povrers  as  the  old  commisrions  of 
array,  caused  the  latter  to  fall  into  disuse* 
Quc8tioa       In  ^  state  things  continued,  till  the  repeal  of  the  statotes 
raised  in  tbe  ^  aERBouT  in  the  reign  of  king  James  the  first:  after  which, 
5i!  iu  how   when  king  Charles  the  first  had,  during  hb  northern  ex- 
^wer  of  uie  pcditious,  issued  commissions  of  lieutenancy  and  exerted 

«  Hovttd.  A*  P.  1181.  See  8  Rym.  374,  &c. 

k  18  Edw.  he,  6.  k  stat  1  Bdw.  ZIL  at.  3,  c.  5&7. 

i  SMU  1  JSC.  I.  c.  36.   31  J«e.  I.  26  Edw.  III.  sL  6,  c.  8. 

c.  28.  «  15  Rym.  75. 

J  RiishwMth,pwld,  page  662,667.  Briul03.    Edit.  1694. 
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some  military  powers,  which,  having  been  long  exercised,  JJ,^^J|^ 
were  thought  to  belong  to  the  crown,  it  became  a  question 
in  the  long  parliament,  how  far  the  power  of  the  militia  did 
inherently  reside  in  the  king;  being  now  unsupported  by 
any  statute,  and  founded  only  upon  inmenorial  usage. 
This  question,  long  agitated,  with  great  heat  and  resentment 
on  boUi  sides,  became  at  lei^th  the  immediate  cause  of  the 
fatal  rupture  between  the  kbg  and  his  parliament ;  the  two 
housea  not  only  denying  this  prerogative  of  the  crown*  the 
legality  of  which  perhaps  might  be  somewhat  doubtful ;  but 
also  seising  into  their  own  hands  the  entire  power  of  the 
militia,  the  illegality  of  which  step  could  mem  beany  donbl 
at  all. 

Soon  after  the  Restoration  of  king  Charles  the  second, 


when  the  military  tenures  were  abolished,  it  was  thought  nghtaftii« 

\  >  D      cruwn  «s  to 

proper  to  ascertain  the  power  of  the  militia,  to  recognize  minti* 
the  sole  right  of  the  crown  to  govern  and  command  them, 
and  to  put  the  whole  into  a  more  regular  method  of  military 
subordination:"  and  the  order,  in  which  the  militia  now 
stands  by  law,  is  principally  built  upon  the  statutes  which  [  3 
were  then  enacted.  It  is  true  the  two  last  of  them  are  iqp* 
paxently  repealed ;  but  many  of  th^  provisions  are  re-  "^J^jfJJj!" 
enacted,  witli  the  addition  of  some  new  regulations,  by  the 
present  militia  laws:  the  general  scheme  of  which  is  to 
discipline  a  certain  number  of  the  inhabitants  of  every  county, 
diosen  by  lot  formerly  for  thm$t  but  afierwaids  increased 
to  Jive^  years,  and  ofikered  by  the  lord  lieutenant  the 
deputy  lieutenants,  and  other  principal  landhoMen,  under 
a  commission  from  the  crown.  They  are  not  compellabie 
to  march  out  of  thdr  coundes,  unless  in  case  of  Invasion  or 
actual  rebellion  within  the  realm,  (or  any  of  iis  dominions 
or  territories  P)  nor  in  any  case  compellable  to  march  out  of 
the  kingdom.  They  are  to  be  exercised  at  stated  times : 
and  their  discipline  in  general  is  liberal  and  easy ;  but  u  iien 
drawn  out  into  actual  service,  they  are  subject  to  the  rigours 
of  martial  law,  as  necessary  to  keep  them  in  order.  This 
is  the  constitutional  security,  which  our  laws  4  have  provided 

■  lSCar.n.c.  6.  14  Car.  U.  c.3.       «  2Gm.  III.  c.  20.  G  Geo.  III. 

16  Cv.  U.  e.  4.  c.  42.  16  Geo.  111.  t.  3.  18  G«o.  UI. 

"  26  Geo.  107.  c.  14  &  59.     19  Geo.  UI.  c.  TO. 

*  StaU  16  Gm.  UL  c.  3.  36  Geo.  3,  c  107. 
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for  the  public  peace,  and  for  protecting  the  realm  against 
foreign  or  domescic  violence. 

Mdeooiiip  A  great  many  statutas*  says  Mr*  Justice  G<deridge^  finr 
the  ordering  of  the  militia  have  been  passed  since  the  latest 
of  those  cited  by  die  audior,  which  are  collected  in  BoznTs 
Jostioe,  under  the  title  of  Military  Law.  The  general 
scheme  however  remsins  the  same  as  described  by  Black- 
stone;  the  determining  the  quotas  of  each  county  is,  in 
ordinary  circumstances,  left  to  the  privy  council  to  be  fixed 
from  ten  years  to  ten  years,  with  a  power  of  increase  re- 
served to  the  crown  in  case  of  invasion,  or. imminent  danger 
tliereof,  or  of  rebellion ;  the  officering  tlie  regiments  is  en- 
trusted to  the  lord  lieutenant,  but  the  officers  must  have 
certain  qualifications  of  property  according  to  their  ranks; 
the  actual  enrolment  and  organization  of  the  regiments  is 
placed  in  the  hands  of  the  deputy  lieutenants.  The  mode 
of  filling  the  ranks  is  by  ballot,  to  which  ail  persons  who 
do  not  fall  within  the  exemptions  of  the  statute  are  equally 
liable,  and  must  serve  for  five  years  if  drawn,  unless  tbey 
produce  a  substitute,  approved  of  by  the  deputy  lieatenants. 
In  case  of  actual  invasion*  or  imminent  danger  thereof,  and 
in  all  cases  of  rebellion  and  insurreetioii,  his  mijesty  has 
power  to  call  out  the  militia,  and  place  Ihem  under  nnlitary 
command ;  but  in  ordinaiy  times,  by  the  fi5  Geo.  III.  c  65» 
the  period  during  which  they  may  be  placed  on  duty  is 
limited  to  twenty-eight  days  in  any  one  year,  and  the 
57  Geo.  III.  c.  57,  authorizes  his  majesty  to  suspend  their 
being  embodied  at  all  during  any  year.  While  they  are 
placed  on  general  military  duty,  there  is  scarcely  any  dis- 
tinction in  their  pay,  government  or  liability,  from  those  of 
the  troops  of  the  line,  except  that  they  are  only  sworn  to 
serve  in  Great  Britain  and  Ireland,  and  that  their  service 
in  the  latter  country  cannot  exceed  two  successive  years. 
While  they  are  merely  called  out  for  annual  trainings,  they 
are  subject  to  no  punishment  which  affects  life  or  limb. 
Besides  the  militia  to  which  these  regulations  apply,  there 
are  military  forces  of  other  descriptions,  but  distinct  also 

snppiemcn.  from  the  standing  army.    These  are  the  supplementary 
'  militia,  or  that  increase  upon  the  numbers  of  the  regular 
militia  which  we  have  seen  the  king  is  empowered  to  make 
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in  certain  circumstances  :  the  local  militiaj  superior  in  num* 

ber,  but  more  limited  in  its  service  than  the  regular  militia; 

tlir  enrolment  in  both  of  these  is  by  ballot  and  compulsory ; 

ti)e  yeomanry,  which  is  a  mounted  volunteer  force,  and  the  Yeomanry 

small  remains  of  that  large  body  of  volunteer  infantry,  if  any  voUmtMn.' 

such  now  exist,  which  started  into  being  upon  the  menace 

of  invasion  from  France  in  the  reign  of  George  the  third.' 

When  the  nation  was  engaged  in  war,  more  veteran  twnf*  wbgatto^ 
and  more  regular  discipline  were  esteemed  to  be  necessary,  whowiiw 
than  could  be  expected  from  a  nere  militia.  ^  And  therefore  ndMd. 
at  such  times  moore  rigorous  methods  were  put  in  use  for 
the  raking  of  armies  and  ihe  due  regulation  .an4  discipline 
of  the  sokliery ;  which  are  to  be  looked  upon  only  as  tem- 
porary excrescences  hred  out  of  the  distemper  of  the  Btate, 
and  not  as  any  part  of  the  persDanent  and  perpetual  laws  of 
the  kingdom.    For  martial  law,  which  is  built  upon  no 
setded  principles,  but  is  entirriy  arbitrary  in  its  deeimons, 
is,  as  sir  Matthew  Hale  observes,*  in  truth  and  reality  no 
law,  but  something  indulged  rather  than  allowed  as  a  law. 
The  necessity  of  order  and  discipline  in  an  army  is  the  only  ^  ^j^,  j 
thing  which  can  give  it  countenance  ;  and  tliercfore  it  ought 
not  to  be  permitted  in  time  of  peace,  when  tlie  king's  courts  JJ,'J",5}\*7g 
are  open  for  all  persons  to  receive  justice  according  to  the  ^b«cndur. 
laws  of  the  land.    Wherefore,  Thomas  earl  of  Lancaster 
being  condemned  at  Pontefract,  15  Edw.  II.  by  martial  law, 
his  attainder  was  reversed  1  Edw.  III.  because  it  was  done 
in  time  of  peace.^   And  it  is  laid  down,^^  that  if  a  lieutenant, 
or  other,  that  hath  commission  of  martial  authority,  doth  in 
time  of  peace  hang  or  otherwise  execute  any  man  by  colour 
of  martial  law,  this  is  murder ;  for  it  is  against  magna  <wtaJ* 
The  petition  of  right  ^  moreover  enacts,  that  no  commission 
shall  issue  to  prooeed  within  this  land  according  to  msrtial 
law*  And  also,  that  no  soldier  should  be  quartered  on  the 
subject  without  his  own  consent   But  by  the  annual  mutiny 

'  Sett  «B  tct  lor  the  da&i^iiig  Uie       *  2  BimI.  Append.  59. 

charges  of  dLscmbodwd  miUtia,  I  &  3        "3  Inst.  52. 
Vict.  c.  91 ,  and  for  s\ispcnding  for  otie        '  Cap.  29. 
year,  the  mailing  the  iUuand  ballots        *  3  Car.  I.  See  also  staUSl  Car. 

tor  tU«  militia,  cap.  90.  il.  c.  1. 
'  Hilt.  C.  U  c.  8. 
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act  this  last  provbion  is  altered,  and  it  is  enaoted  that  the  con- 
stable may  MUet  officera  and  addiers  in  inns  and  victoalling 
houses*  and  the  allowances  both  to  the  scMier  and  innkeeper 
are  regulated  by  this  act*  And  whereas,  after  the  Resto* 
ration,  king  Charies  die  second  kept  up  about  five  thousand 
regukur  troops,  by  his  own  authority,  for  guards  and  garri- 
sons; which  king  James  the  second  by  degrees  increased 
to  no  less  than  thirty  thousand,  all  paid  from  his  own  civil 
list ;  it  was  made  one  of  the  articles  of  the  bill  of  rights,^ 
that  the  raising  or  keeping  a  standing  army  within  the  king- 

Aitanding  (lom  ill  time  of  peace,  unless  it  be  with  consent  of  parliament, 

mgftinstiaw.  is  against  law. 

JSrfa  midi'  ^"'»  ^^^^  fashion  of  keeping  standing  armies  (which  was 
first  introduced  by  Charles  VII.  in  France,  A.  /).  1445^) 
has  of  late  years  universally  prevailed  over  Europe,  (though 
some  of  its  potentates,  being  unable  themselves  to  maintain 
them,  are  obliged  to  have  recourse  to  richer  powers,  and 
reoem  subsidiary  pensions  for  that  purpose)  it  has  also  for 
many  yean  past  been  annually  judged  necessary  by  our 
legislature,  for  the  safety  of  the  kingdom,  the  defence  of 
the  possessions  of  the  orown  of  Great  Britain^  and  the  pr&i 
servBlion  of  the  balanoe  of  power  in  £nrope»  to  maintain 

[  415  ]  even  in  time  of  peace  a  atan^Kng  body  of  troops,  under  the 
command  of  the  crown;  who  are  however  ipso  fa/oia  dls« 
banded  at  the  expiration  of  every  year,  unless  oontinoed  by 
parliament.  And  it  was  enacted  by  statute  10  Wm.  Ill* 

^"l^crc.  1,  that  not  more  than  twelve  thousand  regular  forces 
should  be  kept  on  foot  in  Ireland,  though  paid  at  the  charge 
of  that  kingdom ;  which  permission  was  extended  by  statute 
8  Geo.  III.  c.  13,  to  16,235  men,  in  time  of  peace,  and 
since  which  time  the  force  required  has  gradually  increased, 
and  the  total  for  England  and  Ireland,  authorized  by  the 
1  Vict.  c.  17,  is  89,305. 

iTow  the        To  prevent  the  executive  power  from  being  able  to  op- 

ronipiweii.  prcss,  says  baron  Montesquieu,*^  it  is  requisite  that  the  armies 
with  which  it  is  entrusted  should  consist  of  the  people^  and 
have  the  same  spirit  with  the  people;  as  was  the  case  at 

■  The  clauses  m  the  last  act,  1  VicL        ■  Robertson,  Cha.  V.  i.  94. 
c.  17,     tb«  61—65.  •  Sp^  If.  11  •  61 

'  8lst  lW.&M.ft.3,c«9* 
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Rome,  tiU  Marius  new-modelled  the  legions  by  enlisting  the 
rabble  of  Itsly^  and  laid  the  foundation  of  all  the  militaiy 
tyranny  that  ensued.  Nothing  then,  aceording  to  these 
principles,  ought  to  be  more  guarded  against  in  a  free  slate, 
than  making  the  military  power,  when  such  a  one  is  neoes* 
saiy  to  be  kept  on  foot,  a  body  too  distinct  from  the  people. 
Like  ours,  it  should  wholly  be  composed  of  natural  subjects ; 
it  ought  only  to  be  enlisted  for  a  short  and  limited  time; 
Ae  soldiers  also  should  live  intermixed  with  the  people; 
no  separate  camp,  no  barracks,  no  inland  fortresses  should 
be  allowed.  And  perhaps  it  might  be  still  better,  if,  by 
dismissing  a  stated  number  and  enlisting  others  at  every 
renewal  of  their  term,  a  circulation  could  be  kept  up  between 
the  army  and  the  people,  and  the  citizen  and  the  soldier  be 
more  intimately  connected  together. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  ^^JJ^'"" 
parliament  likewise  passes,  **  to  punish  mutiny  and  desertion, 
**  and  for  the  better  payment  of  the  army  and  their  quarters." 
This  regulates  the  manner  in  which  they  are  to  be  dispersed 
among  the  several  inn-keepers  and  victuallers  throughout 
the  kingdom :  and  establishes  a  law  martial  for  their  govern- 
ment. By  this,  among  other  things,  it  is  enacted,  that  if  [  416  ] 
any  officer  or  soldier  shall  begin,  excite,  cause,  or  join  m  any 
mutiny  or  sedition,  or  shall  not  use  his  utmost  endeavours  to 
suppress  the  ssme,  or  coming  to  the  knowledge  of  any  mu- 
tiny or  intended  mutiny  shall  not,  without  delay,  give  infor- 
mation thereof  to  his  commanding  officer ;  or  shall  misbe- 
have himself  before  the  enemy ;  or  shall  shamefully  abandon 
or  deliver  up  any  garrison,  fortress,  post,  or  guard  committed 
to  his  charge,  or  which  he  shall  be  commanded  to  defend ; 
or  siiall  comj^el  the  governor  or  commanding  ofKcer  of  any 
garrison,  fortress,  or  post  to  deliver  up  to  the  enemy  or  to 
abandon  the  same  ;  or  shall  speak  words  or  use  any  other 
means  to  induce  such  governor  or  commanding  officer,  or 
others,  to  misbehave  before  the  enemy,  or  shamefully  to 
abandon  or  deliver  up  any  garrison,  fortress,  post,  or  guard 
committed  to  their  respective  charge,  or  which  he  or  they 
shall  be  commanded  to  defend ;  or  shall  leave  his  post 
before  relieved,  or  shall  be  found  sleeping  on  his  post ;  or 
shall  hold  correspondenoe  with  or  give  advice  or  intelligenoe 
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to  any  rebel  or  enemy  of  her  majesty,  either  by  letters,  mes- 
sages, signs,  or  tokens,  m  any  manner  or  way  wliatsoever ; 
or  shall  treat  or  enter  into  any  terms  with  such  rebel  or 
enemy  without  her  msyesty's  license  or  license  of  the  general 
or  chief  commander ;  or  shall  strike  or  shall  use  or  offer  any 
violence  against  his  superior  oiBcer^  being  in  the  execution 
of  his  ofiicei  or  shall  disobey  any  lawful  command  of  his 
superior  officer;  or  shall  desert  her  majesty's  services  such 
ofiender  shall  suffer  such  punishment  as  a  court  martial 
shall  inflict^  though  it  extend  to  death  itself* 
d^T^"'    However  expedient  the  most  strict  regulations  may  be  in 
time  of  actual  war,  yet,  ui  times  of  profound  peace*  a  little 
relaxation  of  military  rigour  would  not*  one  should  hope,  be 
productive  of  much  inconvenience.   And,  upon  this  prin- 
ciple, though  by  our  standing  laws^  (still  remaining  in  force, 
though  not  attended  to)  desertion  in  time  of  war  is  made 
felony,  without  benefit  of  clergy,  and  the  ofience  is  triable 
by  a  jury  and  before  justices  at  the  common  law;  yet,  by 
our  militia  laws  before-mentioned,  a  much  lighter  punish- 
ment is  inflicted  for  desertion  in  time  of  peace.    So,  by  the 
Roman  law  also,  desertion  in  time  of  war  was  punished  with 
death*  but  more  mildly  in  time  of  tranquillity.*^    But  our 
mutiny  act  makes  no  such  distinction  :  for  any  of  the  faults 
above-mentioned  are*  equally  at  all  times,  punishable  with 
death  itself*  if  a  court  martial  shall  think  proper.   This  dis- 
cretionary power  of  the  court  martial  is  indeed  to  be  guided 
by  the  directions  of  the  crown;  which,  with  regard  to  mili-. 
tary  ofifenoes*  has  almost  an  absolute  legislative  power.^ 
His  majesty,*'  says  the  act*  "may  form  articles  of  war*  and 
"constitute  courts  martial*  witii  power  to  try  any  crime  by' 
"  Buoh  articles*  and  inflict  penalties  by  sentence  or  judgment 
"of  the  same."   A  vast  and  most  important  trust!  an  un- 
limited power  to  create  crimes,  and  annex  to  them  any 
punishments,  not  extending  to  life  or  limb  !  These  are  in- 
[  M7  ]  deed  forbidden  to  be  inflicted,  except  for  crimes  declared  to 
be  so  punishable  by  this  act ;  which  crimes  we  have  just 

*  Stat  13  Hen.  VI.  c.  19.   2  &  3     given  to  the  lords  of  the  admiralty,  by 
Edw.  VL  c.  2.  another  annual  aet  "  for  the  Mgiila- 

'  Ff.  49, 16,  5.  '*  don  of  his  majesty's  marine  forces 

*  A  like  power  over  the  marines  is     *'  while  on  shote." 
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enumerated,  and,  among  which,  we  may  ohserve  that  any 
disobedience  to  kwfiil  commands  is  one.  Perhaps  in  some 
fhture  re?ision  of  this  act,  which  is  in  many  respects  hastily 
penned,  it  may  be  thought  worthy  the  wisdom  of  parliament 
to  ascertain  the  limits  of  military  subjection,  and  to  enact 
express  articles  of  war  for  the  government  of  the  army,  as  is 
done  for  the  government  of  the  navy  :  especially  as,  by  our 
present  constitution,  the  nobility  and  gentry  of  the  kingdom, 
who  serve  their  country  as  militia  ofiicers,  are  annually  sub- 
jected to  the  same  arbitrary  rule,  during  their  time  of 
exercise. 

One  of  the  greatest  advantages  of  our  English  law  is,  that 
not  only  the  crimes  themselves  which  it  punishes,  but  also  wuumitm. 
the  penalties  which  it  inflicts,  are  ascertained  and  notorious : 
nothing  is  left  to  arbitrary  discretion :  the  king  by  his  judges 
dbpenses  what  the  law  has  previously  ordained;  but  is  not 
himself  the  legislator.  How  much  therefore  is  it  to  be,re- 
gretled  that  a  set  of  men,  whose  bravery  has  so  often  pre- 
served the  liberties  of  their  country,  should  be  reduced  to  a 
state  of  servitude  in  the  midst  of  a  nation  of  freemen!  for  sir 
Edward  Coke  will  inform  us,®  that  it  is  one  of  the  genuine 
marks  of  servitude,  to  have  the  law,  which  is  our  rule  of 
action,  either  concealed  or  precarious  :  **  misera  est  servittis 
**  ubijus  est  vagum  aut  incognitum'*  Nor  is  this  state  of 
servitude  quite  consistent  with  the  maxims  of  sound  policy 
observed  by  other  free  nations.  For,  the  greater  the  general 
liberty  is  which  any  state  enjoys,  the  more  cautious  has  it 
usually  been  in  introducing  slavery  in  any  partieular  order  or 
profession.  These  men,  as  baron  Montesquieu  obstrvea*' 
seeing  the  liberty  which  others  possess  and  which  they  them- 
selves are  excluded  from,  are  apt  (like  eunuchs  m  the  eastern 
«  seraglios)  to  live  in  a  state  of  perpetual  envy  and  hatred  to- 
wards the  rest  of  the  community ;  and  indulge  a  malignant 
pleasure  in  contributing  to  destroy  those  priveleges,  to  which 
they  can  never  be  admitted.  Hence  have  many  free  states, 
by  departing  from  this  rule,  been  endangered  by  the  revolt  [  418  ] 
of  their  slaves :  while,  in  absolute  and  despotic  governments 
where  no  real  liberty  exists,  and  consequently  no  invidious 
comparisons  can  be  formed,  such  incidents  are  extremely 
*4lnst.332.  f  Sp. L.  15»  IS. 
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me.   Two  precagtions  are  dimfore  advised  to  be  obsened 

in  all  prudent  and  free  governments:  1.  To  prevent  the  in- 
troduction of  slavery  at  all:  or,  2.  If  it  be  already  intro- 
duced, not  to  intrust  those  slaves  with  arms ;  who  will  then 
find  themselves  an  overmatch  for  the  freemen.  Much  less 
ought  the  soldiery  to  be  an  exception  to  the  people  in  gene- 
ral, and  the  only  state  of  servitude  in  the  nation. 
ofttl^Sur  soldiers^  by  this  annual  act,  are  thus  put  in  a  worse 

twiTMnrtoe.  condition  'than  any  other  subjects^  so  by  the  humanly  c»f  our 
standing  laws,  they  are  in  some  cases  put  in  a  much  betler» 
By  statute  43  Eliz.  c.  3,  a  weekly  allowanoe  is  to  be  raised 
in  every  county  for  the  relief  of  soldiers  that  are  sick,  hurt, 
and  maimed:  although  this  has  not  been  of  late  years  col- 
lected :  ^  not  forgetting  the  royal  hospital  at  Chelsea  for 
such  as  are  worn  out  in  their  duty.  Officers  and  soldiers, 
that  have  been  in  the  king's  servicei  are  by  several  statutesi 
enacted  at  the  close  of  several  wars,  at  liberty  to  use  any 
trade  or  oocupation  they  are  fit  for^  in  any  town  in  the  kiog^ 
dom  (except  the  two  universities)  notwithstanding  any  sta- 
tute, custom,  or  charter  to  the  contrary.  And  sokUera  m 
actual  military  service  may,  as  wdl  before  as  since  die  recent 
statutes,  make  nuncupative  wills,  and  dispose  of  their  goods, 
wages  and  other  personal  chattels,  without  those  forms,  so- 
lemnities, and  expenses,  which  the  law  requires  in  other 
cases.^  Our  law  does  not  indeed  extend  this  privilege  so  £ai 
aa  the  civil  law ;  which  carried  it  to  an  extreme  that  borders 
Upon  the  ridiculous.  For  if  a  soldier^  in  the  article  of  death, 
wrote  any  thing  in  bloody  lettera  on  hia  ahield,  or  in  the 
dust  of  the  field  with  his  aword,  it  was  a  very  good  military 
testament.^  And  thus  much  for  the  military  state,  aa  ae> 
knowledge d  by  the  laws  of  England. 
[  419  ]  The  maritime  state  is  nearly  related  to  the  former :  though 
ttmvMw.  more  agreeable  to  the  principles  of  our  free  constitu- 

tion. The  royal  navy  of  England  hath  ever  been  its  greatest 
defence  and  ornament  i  it  is  its  ancient  and  natural  strength  : 

•  Mr.  J.  Coleridge's  note.  out  in  pulvere  inscripserint  gladio  suo, 

'  Stat.  29  Car.  II.  c.  3.    5  VVm.  ip^o  tempore  quo,  tn  in-dlio,  vita  $ortem 

ill.  c.  21,  §.  6.    1  Vict.  c.  26,  s.  1 1.  derail nt^uimt,   hujiismodi  voluntatem 

■  Si  tnilites  quid  in  clifpeo  Uteris  san-  stabiUm  tue  oportet.    Cod.  6,21,15. 

ftu'n*  SM  TwtikmtUnt  adnvtaterint.  See  also  post,  p.  255, 
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the  floating  bulwark  of  the  island;  an  army,  from  which, 
however  strong  and  powerful,  no  danger  can  ever  be  appre- 
hended to  liberty :  and  accordingly  it  has  been  assiduously 
cultivatedif  even  from  the  earliest  ages.  To  so  much  per- 
fection was  our  naval  reputation  arrived  in  the  twelfth  oen- 
tury^  that  the  code  of  maritime  laws,  which  are  called  the 
laws  of  01eron»  and  are  received  by  all  nations  in  £urope  as 
tiie  grotmd  and  substruction  of  all  their  marine  constitutions, 
was  confessedly  compiled  by  our  king  Richard  the  first,  at 
the  isle  of  Oleron  on  the  coast  of  France,  then  part  of  the 
possessions  of  the  crown  of  England.j  And  yet,  so  vastly 
inferior  were  our  ancestors  in  this  point  to  the  present  age, 
that  even  in  the  maritime  reign  of  queen  Elizabeth  sir  Edward 
Coke^  thinks  it  matter  of  boast,  that  the  royal  navyof£ng* 
1  and  then  consisted  of  three  and  thirty  ships.  The  present  con- 
ation of  our  marine  is  in  great  measure  owing  to  the  salutary 
proviuons  of  the  statutes,  called  the  navigation  acts ;  whmby 
the  constant  increase  of  English  shipping  and  seamen  was 
not  only  encouraged,  but  rendered  unavoidably  necessary. 
By  the  statute  5  Ric.  II.  c.  3,  in  order  to  augment  the  navy 
of  England,  then  greatly  diminished,  it  was  ordained,  that 
none  of  the  king's  liege  people  should  ship  any  merchandize 
out  of  or  into  the  realm  but  only  in  ships  of  the  king's  lige- 
ance,  on  pain  of  forfeiture.  In  the  next  year,  by  statute 
6  Ric.  II.  c  8,  this  wise  provision  was  enervated,  by  only 
obliging  the  merchants  to  give  English  ships  (if  able  and 
aufiiaient)  the  preference.  But  the  most  benefidal  statute 
fer  the  trade  and  commerce  ci  these  kingdoms,  at  the  time 
perhaps  in  which  it  was  made,  was  that  navigation  act,  the 
rudiments  of  which  were  first  framed  in  16,50,*  with  a  narrow 
partial  view :  being  intended  to  mortify  our  own  sugar 
islands,  which  were  disaffected  to  the  parliament  and  still 
held  out  for  Charles  by  stopping  the  gainful  trade  which 
they  then  carried  on  with  the  Dutch ;  ™  and  at  the  same  time  [  4^  ] 
to  dip  the  wings  of  those  our  opulent  and  aspiring  neigh- 
bours. This  prohibited  all  ships  of  foreign  nations  from 
tradmg  with  any  English  plantations  without  license  from 

« 

i  4  Inst.  144.  C0MtttflMt£ietofn«r.2.        >  Scob«l),  132. 

^  4  last.  50..  "  Mod.  Un.  Hist,  xlu  289. 
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the  council  of  state.  In  1651  the  prohibition  was  tst*- 
tended  also  to  the  mother  country :  and  no  goods  were 

Bufferetl  to  be  imported  into  England,  or  any  of  its  dependen- 
cies, in  any  other  than  Enghsh  boUoms ;  or  in  the  ships  of 
that  European  nation,  of  which  the  merchandize  imported 
was  the  genuine  growth  or  manufacture.  At  the  Restoration, 
(he  former  provisions  were  continued,  by  statute  12  Car,  II. 
c.  18,  with  this  very  material  alteration,  that  the  master  and 
three-fourths  of  the  mariners  should  also  be  English  subjects. 
And  these  acts  were  farther  enforced  and  rendered  more  effec- 
tual by  statutes  ^  Geo.  III.  c.  60,  and^  Geo.  ULc  19» 
and  other  statutes.  But  in  18i^,  these  and  all  other  acts  on 
the  subject  were  repealed,  as  it  was  very  generally  admitted 
that  the  old  regulations  on  the  subject  were,  at  any  rate,  in- 
applicable .to  the  exigencies  of  the  present  time.  By  the  act 
then  passed,  0  Geo.  IV.  c.  109,  the  coasting  trade  is  enttiely 
confined  to  British  ships,  but  foreign  shipping  is  in  sorb 
instances  admitted  to  the  import  trade  upon  certain  condi- 
tions. The  masters  and  seamen  of  our  vessels  must  be 
natural-born  subjects,  naturalized  or  denizens,  or  such  as 
have  become  su])jects  by  conquest  or  cession,  or  persons  who 
have  served  on  board  a  man  of  war,  belonging  to  the  king, 
in  war  time,  for  three  years,  but  by  virtue  of  a  royal  pro- 
danuition,  this  period  of  service  may  be  lessened  to  two 
years :  and  by  the  same  authority  the  proportion  of  seam^ 
may  be  altered.  But  both  in  English  and  foreign  ships  one 
proper  seaman  to  twenty  tons  is  declared  suflbtent^  tfaough 
the  number  of  the  other  mariners  may  exceed  one-fourth  of 
the  whole  crew.  All  British  ships  must  be  registered  ae- 
cording  to  the  provisions  of  the  6  Geo.  IV.  e.  llOi 
Regulations  Many  laws  have  been  made  for  the  supply  of  the  rojral 
myainlff.  navy  with  seamen  ;  for  their  regulation  when  on  board  ;  and 
to  confer  privileges  and  rewards  on  them  during  and  after 
their  service. 

1.  For  the       1.  First,  for  their  supply.     The  power  of  impressing 
•MttDflii.      sea-faring  men  for  the  sea  service  by  the  king's  commission 
has  been  a  matter. of  some  dispute,  and  submitted  to  with 
great  reluctance ;  though  it  hath  very  clearly  and  learnedly 
been  shewn,  by  sir  Michael  Foster,**  that  the  praetioe  of  im- 

•  8ccIm11,170.  •  Rep.  154. 


Digitized  by  Google 


Ch»  XUI»]    of  THB  MIUTARY  AMD  MARITIME  STATES. 

pnsssing,  and  granting  powm  to  the  admiralty  for  that  pur- 
pose»  18  of  very  ancient  date,  and  hath  been  uniformly  con- 
tinned  hy  a  regular  series  of  precedents  to  the  present  time : 
vheooe  he  condodes  it  to  be  part  of  the  common  law,  and  this 
has  been  so  held  repeatedly  .p  The  difficulty  arises  from  hence, 
that  no  statute  has  expressly  declared  this  power  to  be  in  the 
crown,  though  many  of  them  very  strongly  imply  it.  The 
statute  2  Ric.  II.  c.  4,  speaks  of  mariners  being  arrested  and 
retained  for  the  king  s  service,  as  of  a  thing  well  known  and 
practised  without  dispute ;  and  provides  a  remedy  against 
their  running  away.  By  a  later  statute,^  if  any  waterman,  [  419*] 
who  uses  the  river  Thames,  shall  hide  himself  during  tiie  exe- 
cution of  any  commission  of  pressing  for  the  king's  service,  he 
is  liable  to  heavy  penalties.  By  another,'  no  fisherman  shall 
be  taken  by  the  queen's  commission  to  serve  as  a  mariner ;  but 
,tiie  commission  shall  be  first  brought  to  two  justices  of  the 
peace,  inhabitiugiiear  the  seacoast  where  the  mariners  are  to  be 
taken*  to  the  intent  that  the  justices  may  choose  out  and  return 
such  a  number  of  able-bodied  men,  as  in  the  commission  are 
contained,  to  serve  her  majesty.  And,  by  others,"  especial  pro- 
tections are  allowed  to  seamen  in  particular  circumstances,  to 
prevent  them  from  being  impressed.  And  ferrymen  are  also 
said  to  be  privileged  iVoui  being  impressed,  at  coiiimon  law.* 
All  which  do  most  evidently  imply  a  power  of  impressing  to 
reside  somewhere;  and,  if  any  where,  it  must  from  the 
spirit  of  our  constitution,  as  well  as  from  the  frequent  men- 
tion of  the  king's  commission,  reside  in  the  crown  alone. 
It  has  been  recently  enacted,^  that  no  person  shall  be 
liable  to  be  detained,  against  his  consent,  in  the  royal  navy 
for  a  longer  period  than  three  years,  but  the  statute  autho- 
rines  the  commanding  officer  of  the  squadron  to  detain  such 
person  in  cases  of  exigency,  lor  a  further  period  of  six 
months,  or  until  such  emergency  shall  have  ceased. 
But,  besides  this  method  of  impressing,  (which  is  only 

>  Soealio  Comh.m  Btnr.aS4.  Geo.  11,  c.  17.  2Gm.  IlL  c.  16. 

StoalMfiftrv.  7VM,Cowp.610.  11  Oto.  HI.  c  38.  19  Geo.  III. 

^  Stat  2  &  3  Ph.  &  M.  e.  le.  c.  75,  &c. 

»  8ltt6  EHi.  c.  5.  »  Sav.  14. 

•  Seo  Stat  7  &  8  Wm.  III.  c.  21.  •  6  &  6  Wm,  IV. c.  24. 
2  Ana.  c  6.    4^5  Aoo.  c.  19.  13 
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oikerwi^  defensible  from  public  necessity,  to  which  ail  pmate  oon- 

tte  aaTT'.  nderatiom  mutt  gite  way)  there  are  other  ways  that  tend  to 
the  increase  of  seamen,  and  manning  Ae  royal  navy. 
Parishes  may  bind  out  poor  boys  apprentices  to  roastera  of 
merchantmen,  who  shall  l>e  protected  from  impressing  for 
the  first  three  years;  and  if  they  are  impressed  afterwards, 
the  masters  shall  be  allowed  their  wa^s  ;  ^  i^reat  advantages 
in  point  of  wages  are  given  to  volunteer  seamen  in  order  to 
induce  them  to  enter  into  his  majesty's  service  ;^  and  every 
foreign  seaman,  who  during  a  war  shall  serve  two  years  in 
any  man  of  war,  merchantman,  or  privateer,  is  naturalized 
ipso  facto.^  About  the  middle  of  king  William's  reign,  a 
scheme  was  set  on  foot 7  for  a  register  of  seamen  to  the 

[  4^0*  ]  number  of  thirty  thousand,  for  a  constant  and  regular  supply 
of  the  lung's  fleet  $  with  great  privileges  to  the  registered 
men,  and,  on  the  other  hand,  heavy  penalties  in  ease  of  their 
non-appearance  when  called  for:  but  this  registry,  being 
judged  to  be  inefieetual  as  well  as  oppressive,  was  abolished 
by  statute  9  Ann*  c.  fil ;  but  has  been  recently  partially 
re-established*' 
9.  The  method  of  ordering  seamen  in  the  royal  fleet,  and 

oidcriig'tie  keeping  up  a  regular  discipline  there,  is  directed  by  certain 
express  rules,  articles,  and  orders,  first  enacted  by  the  autho- 
rity of  parliament  soon  after  the  Restoration ;  ®  but  since 
new  modelled  and  altered,  after  the  peace  of  Aix  la  Chapelle,'' 
to  remedy  some  defects  which  were  of  fatal  consequence  in 
conducting  the  preceding  war.  In  these  articles  of  the  navy 
almost  every  possible  ofience  is  set  down,  and  the  punish- 
ment thereof  annexed:  in  which  respect  the  seamen  have 
much  the  advantage  over  their  brethren  in  the  land  service : 
whose  articles  of  war  are  not  enacted  by  parliament,  bat 
framed  from  time  to  time  at  the  pleasure  of  the  crown.  Yet 
from  whence  this  distinction  arose,  and  why  the  executive 
power,  which  is  limited  so  properly  with  re^ird  to  the  navy, 
should  be  so  extensive  with  regard  to  the  army,  it  is  hard  to 

"  Stat.  2  Ann.  c.  6.  5 &  6  Wm.       '  Stat  7  &  8  Wm.  in.c.  2). 
IV.  e.  19.  •646  Wm.  IV.  c.  19. 

•  Stat.  31  Geo.  II.  c.  10.  »  Stat.  13  Car.  II.  at  1,  c.  9. 

'  Stat  13  Geo.  II.  c  3.   See  ante       <»  Stat.  22  Geo.  II.  c.  88,  ammuled 

^  399.  by  19  Geo.  III.  c.  17. 
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assign  a  reason :  unless  it  proceeded  from  the  perpetual  es- 
tablishment of  the  navy»  which  rendered  a  pemutDent  law  for 
their  regulation  expedient ;  and  the  temporary  duration  of 
the  army,  which  subsisted  only  from  year  to  year,  and  might 
therefore  with  less  danger  be  subjected  to  discretionary  go- 
Temment  But,  whatever  was  apprehended  at  the  first  for* 
mation  of  the  mutiny  act,  the  regular  renewal  of  our  standing 
force  at  the  entrance  of  every  year  has  made  this  distinction 
idle.  For,  if  from  experience  past  we  may  judge  of  future 
events,  the  army  is  now  lastingly  ingrafted  into  the  British 
constitution  ;  witli  this  singularly  fortunate  circumstance, 
that  any  branch  of  the  legislature  may  annually  put  an  end 
to  its  legal  existence,  by  refusing  to  concur  in  its  continu- 
ance. 

&  With  regard  to  the  pfivileges  conferred  on  sailors,  [  4^1  ] 
they  aie  pretty  much  the  same  with  those  conferred  onj^gMgrt* 
soldiers ;  with  regard  to  relief  when  maimed,  or  woundedf  or  ferredoniiM 
superannuated,  either  by  county  rates,  or  the  royal  hospital 
at  Greenwich ;  with  re^urd  also  to  the  exercise  of  trades, 
and  the  power  of  making  nuncupatiye  testaments:  and  bx^ 
ther,^  no  seaman  aboard  his  majesty's  ships  could  at  any 
time  be  arrested  for  any  debt,  unless  the  sifme  were  sworn  to 
amount  to  at  least  twenty  pounds ;  and,  by  the  annual 
mutiny  acts,  a  soldier  could  not  be  arrested  for  any  debt 
under  thirty  pounds.^    But  now  all  arrest  tor  debt  on  mesne 
process  is  abolished,*^  which  provision  extends  equally  to  all 
classes  of  her  uuyesty  s  subjects* 

'  StaU  31  Geo.  U.  c.  10.  •  1  &  2  VicU  c.  1 10. 

<  I  Vict  c.  17,«.8, 
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CHAPTER   THE  FOURTEENTR 

OF  MASTER  AND  SERVANT. 


[       ]     Havim*  thus  eonmenled  on  Uie  finite  and  dolies  «f 
Activate  ponoiii»  tt  8liindiii|;  in  tbo  pMie  rdalions  of  ivgiaCnliB 
m>        and  people,  the  method  I  have  inadDed  ont  noiw  keds fflel» 
consider  their  rights  and  dtttioB  in  prwoate  eeonodiail 

relations. 

LMartcr       The  three  great  relations  in  private  life  are,  1.  That  of 
■pdimut.  ^^^^g^       servant  ;  which  is  founded  in  convenience,  where- 
by a  nan  is  directed  to  cali  in  the  assistance  of  others,  where 
his  own  skill  and  labonr  will  not  be  sufficient  to  answer  the 
s.  HiuiiMid  oares  incumbent  upon  him.  %  .That  of  kiuband  and 

which  la  ioanded  in  natore*  but  modified  by  d«il8oeiei|; 
the  one  directiog  man  to  contmue  and  moltiply  his  species, 
the  other  prescribing  the  manner  in  which  that  naturiiin* 
s.  Parent     puUc  must  be  Confined  and  regulated.  3.  That  of  parent  and 
child f  which  is  consequential  to  that  of  marriage,  being  it* 
principal  end  and  design :  and  it  is  by  virtue  of  this  reiatioD 
that  iofiEints  are  protected,  maintained  and  educated.  Bat, 
since  the  parents  on  whom  this  care  is  primarily  inemheot, 
may  be  snatched  away  by  death  before  they  have  camf^ 
their  duty*  the  Uw  has  therefore  provided  a  fourth  idilMOf 
4.  ouardiau  ^  That  €^ pHordkm  and  foardf  which  is  a  kind  of  srdfioil 
aadwMfd.   parentage,  in  order  to  supply  the  deficiency,  whencwrft 
happens,  of  the  natural.    Of  all  these  relations  in  tliar 
order. 

[  428  ]  discussing  the  relation  of  master  and  servant^  I  sballi 

first,  consider  the  several  sorts  of  servants,  and  how  this  r^ 
totion  is  created  apd  destroyed ;  secondly,  the  eflfect  of  ^ 
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relation  with  regard  to  the  parties  themselves :  and|  lastly, 
its  effect  with  regard  to  other  persons. 

I.  As  to  the  several  sorts  of  servants:  I  have  formerly  i- As  to  the 

several  sorts 

observed*  that  pure  and  proper  slavery  does  not,  nay  cannot,  ofaenranto. 
subsist  in  EnglaDd:  such  I  mean  whereby  an  absolute  and 
unlimited  power  is  given  to  the  master  over  the  life  and  for- 
tune of  the  slave.  And  indeed  it  is  repngnant  to  reason»and 
the  prineiplet  of  natural  bar,  tiiat  sash  a  state  should  subsist 
any  where.  The  three  origins  of  the  right  of  slavery,  as* 
signed  hj  JustiBiani^  are  all  of  them  bnik  upon  fidse  foun- 
datlons.®  As,  first,  slavery  is  held  to  arise  **jure  genOmn;'  ^""i^^g^^^^ 
firomastateof  captivity  in  war;  whence  slaves  are  called 
**  mancipia,  quasi  manu  captu*  The  conqueror,  says  the 
civilian,  had  a  right  to  the  life  of  his  captive ;  and  having 
spared  that,  has  a  riglit  to  deal  with  him  as  he  pleases.  But 
it  is  an  untrue  position,  when  taken  generally,  that  by  the 
law  of  nature  or  nations,  a  man  may  kill  his  enemy  :  he  has 
only  a  right  to  kill  him  in  particular  cases ;  in  cases  of  ab- 
solute necessity  for  self-defence ;  and  it  is  plain  this  absolute 
necessity  did  not  subsist,  since  the  victor  did  not  actually 
kill  him,  but  made  him  prisoner.  War  is  itself  justifiable 
only  on  principles  of  self-preservation :  and  therefore  it  gives 
no  other  right  over  prisoners  but  merely  to  disable  them 
from  doing  haim  to  ns,  by  confining  their  persons :  mueh 
less  can  it  give  a  ri^t  to  klU,  torture,  abuse,  plunder,  or 
even  to  enslave,  an  enemy,  when  the  war  Is  over*  Since 
therefore  the  right  of  mMmg  slaves  by  captivity  depends  on 
a  supposed  right  of  slaughter,  that  foundation  failing,  the 
consequence  drawn  from  it  must  fail  likewise.  But,  se- 
condly, it  is  said  that  slavery  may  begin  jure  civili  ;**  when 
one  man  sells  himself  to  another.  This,  if  only  meant  of 
contracts  to  serve  or  work  for  another,  is  very  just :  but  [  4^4  ] 
when  applied  to  strict  slavery,  in  the  sense  of  the  laws  of 
old  Rome  or  modem  Barbary,  is  also  impossible.  Every 
sale  implies  a  price,  a  quid  pro  quo,  an  equivalent  given  to 
the  seller  in  lieu  of  what  he  transfers  to  the  buyer :  but  what 
equivalent  can  be  given  for  life,  and  liberty,  both  of  which 
(in  absolute  slavery)  are  held  to  be  in  the  master's  disposal? 


.  Pa'^^e  121.  nascuntur  «x  atmllii  noitrit.  Iiut,l, 

mo 

^  Scrvi  ant  siuiit,  out  natciinier  :  3,  4. 
tiuHtjure  gentium^  aut  Jur§  civilii:         *  Montettq.  Sp.  L*SV»3* 
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His  property  also,  the  very  price  he  seems  to  receive,  de- 
volves ipso  facto  to  his  master,  the  instant  he  becoara  his 
slave.  In  this  ease  therefore  the  buyer  gives  nothingy  and 
the  seller  receives  nothing :  of  what  validity  then  can  a  sale 
be,  which  destroys  the  very  principles  upon  which  all  sabs 
aie  founded!  Lastfy,  wo  are  tdd.  Chat  besides  these  two 
ways  by  which  slaves  **Jkmi^  or  an  acquiredt  ^ey  may 
also  be  hereditary :  asm  muemtur  /'  the  chiUren  of  ac- 
quired slaves  are  **jwn  natures by  a  negative  kind  of 
birthright,  slaves  also.  But  this,  being  built  on  the  two 
former  rights,  most  fall  together  with  them.  If  neither  cap- 
tivity, nor  the  sale  of  one's  self,  can  by  the  law  of  nature 
and  reason  reduce  the  parent  to  slaveryi  much  less  can  they 
reduce  the  offspring, 
Aiiiisiiok  Upon  these  principles  the  law  of  £ngland  abliors,  and 
SeinS&  will  not  endure  the  existence  of,  slavery  within  this  nation  : 
so  that  when  an  attempt  was  made  to  introduce  it,  by  statute 
1  £dw.  VL  c  8,  which  ordained,  that  all  idle  vagabonds 
should  be  made  slaves,  and  fed  npon  bread  and  water,  or 
smaU  drink,  and  refiise  meat;  shonld  wear  a  ring  of  iron 
round  their  necks,  arms,  or  legs ;  and  should  be  compelled 
by  beating,  chaining,  or  otherwise,  to  perform  the  work  aa- 
signed  them,  were  it  never  so  vile ;  the  spirit  of  the  nation 
could  not  brook  this  cuadition,  even  in  the  most  abandoned 
rogues ;  and  therefore  this  statute  was  repealed  in  two  years 
afterwards/  And  now  it  is  laid  down,®  that  a  slave  or  negro, 
the  instant  he  lands  in  England  becomes  a  freeman ;  that  is, 
the  law  will  protect  him  in  the  enjoyment  of  his  person,  and 
his  property.  "  Yet,  with  regard  to  any  right  which  the 
master  may  have  lawfully  acquired  to  the  perpetual  service 
of  John  or  Thomas,  this  will  remain,"  according  to  Black- 
stone,  ^*  eicactly  in  the  same  state  as  before :  for  this  is,  in 
[  4^25  ]  **  his  opinion,  no  more  than  the  same  state  of  subjeotioo  for 
**  life,  which  every  apprentice  submits  to  for  the  space  of 
**  seven  years,  or  sometimes  for  a  longer  term.  Henee,  too 
**  it  followed  that  the  infamous  and  unchristian  practice  of 
**  withholding  baptism  from  negro  servants,  lest  they  should 
**  thereby  gain  their  liberty,  was  totally  without  foundation, 

<  Sttt,  3  &  4  Edw.  VI.  c.  16.  20  St.  Tr,  19,  axxA  Lloffl.  1 .    Ste  also 

*  Salk.  666.     Somnienct':^  cose.     (>rdce;'Cai>e,re{)ortedby Dr. Haggard. 
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**  MB  well  as  without  ezciiae.  The  law  of  England  acts 
''upon  general  and  extenam  principles:  it  gives  liberty, 
"  rightly  understood,  that  is,  protection  to  a  Jew,  a  Turk, 
or  a  heatheO)  as  well  as  to  those  who  proless  the 
"  true  religion  of  Christ ;  and  it  will  not  dissolfe  a 
''civil  ohligation  between  master  and  servant,  on  ac- 
"  count  of  the  alleration  of  fiuth  in  either  of  the  parties  t 
"  but  the  slave  is  entitled  to  the  same  protection  in  England 
**  before,  as  after,  baptism ;  and,  whatever  service  the  he*- 
"  then  negro  owed  of  ri^ht  to  his  American  master,  by 
**  general  not  by  local  law,  the  same  (whatever  it  be)  is  he 
**  bound  to  render  when  brought  to  England  and  made  a 
"  Christian."  But  this  opinion  always  open  to  some  doubt, 
is  very  questionable,  since  the  act  for  abolishing  slavery  in 
the  West  Indies,  to  which  we  have  already  alluded  J 

1.  The  first  sort  of  servants  tber^ore,  acknowledged  by  i  Mcniai 
the  laws  of  England,  are  mnial  servantsg  so  called  firom 
being  inira  smbiho,  or  domestuss.  The  contract  between 
them  and  their  masters  arises  upon  the  hmog.  If  the  huring 
be  general,  without  any  particular  time  limited,  the  law,  if 
there  be  no  custom  to  the  contrary,  construes  it  to  be  a  hiring 
for  a  year  :^  upon  a  principle  of  natural  equity,  that  the 
servant  shall  serve,  and  the  master  maintain  him,  through- 
out all  the  revolutions  of  the  respective  seasons ;  as  well 
when  there  is  work  to  be  done,  as  when  there  is  not 
but  the  contract  may  be  made  for  any  larger  or  smaller  term : 
and  in  London,  and  many  other  places,  a  domestic  servant 
is  only  usually  entitled  to  a  month  s  warning,  or  a  month's 
wages,^  and  if  a  servant  positively  refuses  to  obey  his  mas- 
ter's orders,  he  will  be  warranted  in  turning  him  awayJ 
All  single  men  between  twelve  years  old  and  sixty,  and  mar- 
ried ones  under  thirty  years  of  age,  and  all  single  women 
between  twelve  and  forty,  not  having  any  visible  livelihood, 
are  compellable  by  two  justices  to  go  out  to  service  in  hus- 
bandry or  certain  specific  trades,  for  the  promotion  of 
honest  industry :  and  no  master  can  put  away  his  servant, 

f  Sm  «n(«,  p.  131.  Bmton  v.  CoUyer,  4  Bbg.  389.  2  C. 

■  Co.  Litt  43.  &  P.  607. 

ft  F  N.  B.  168.  I         v.  Amott,  2  Stark.  256. 
1  JMmmh  v.  HwimaHt  3  Esp.  235. 
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or  Mrvant  Ime  bit  natter,  after  bting  a»  retainedy  ntlier 
before  or  at  the  end  of  his  term,  withoot  a  qnarter's  wiung 

[  4S6  ]  (ezeept  m  London,  &c.) ;  unless  upon  reasonable  cause,  to 
be  allowed  by  a  jnstioeof  the  pesee:^  but  they  nay  part  by 
consent,  or  make  a  special  bargain.  However  the  jurisdie* 
tion  of  the  justice  only  extends  to  servants  in  husbandry, 
and  the  trades  mentioned  in  the  different  statutes.^ 

j^pren-  Another  species  of  servants  are  called  apprentices 

(from  apprendrei  to  learn)  and  are  usually  bound  for  a  term 
of  years,  by  deed  indented  or  indentures,  to  serve  their 
Blasters,  and  be  maintained  and  instructed  by  them.  This 
b  usually  done  to  persons  of  trade,  in  order  to  kam  tbcir 
art  and  mystery  $  and  sometimes  very  large  sums  are  given 
with  them,  as  a  premium  fi>r  such  their  instmetkm:  but  it 
may  be  done  to  husbandmen,  nay  to  gendemen,  and  others. 
And"*  children  of  poor  persons  nay  be  apprenticed  out  by  the 
oiferseers,  with  consent  of  two  justices,  till  twen^hooe  years 
of  age,  to  snefa  penoos  as  are  thought  fitthig }  who  are  also 
compellable  to  take  them ;  and  it  is  held,  that  gentlemen 
of  fortune,  and  clergymen,  are  equally  liable  with  others  to 
such  compulsion:'*  for  which  purposes  our  statutes  have  made 
the  indentures  obligatory,  even  though  such  parish-appren- 
tice be  a  minor  f  and  by  the  new  poor  law  act,P  the  commis- 
sioners are  authorized  to  make  rules  for  the  administration  of 
the  laws  for  apprentices,  the  children  of  poor  persons.  Ap< 
prentices  to  trades  may  be  discharged  on  reasonable  cause, 
eidier  at  the  request  of  themselves  or  masteis,  at  the  qnar- 
teMessions,  or  by  one  justice,  with  appeal  to  the  seskms 
who  may,  by  the  e<)uity  of  the  statute,  if  they  thmk  it  rea- 
sonable, direct  rsstitution  of  a  rateable  share  of  the  money 


^AatftElit.  o.4»ahoiUied  \^ 
tht  53  Geo.  III.  e.  40,  tad  54  Om^ 

III.  c.  96. 

•  Hex  V.  Hubcott,  6T.  R.  583. 
30  Geo.  2,  c.  19.   4  Geo.  IV.  c.  34. 

*  Stit.5Elis.e.4.  43£lii.c3. 
1  Jae.  I.  c.  S6.  7  Jae.  I.  e.  8.  8  &  9 
W.  &  Bf.  e.  90.  2  &  3  Ann.  e.  6. 
4  Aon.  c.  19.  17  Geo.  II.  c.  5. 
18  Geo.  UI.  c.  47.  32  Geo.  III.  c. 
67.  33  Geo.  UI.  c.  56.  42  Geo.  III. 


e.46.  4aG«a.  IILe.73.  SlGao. 

III.  c.  80.    54  Geo.  III.  c.  107. 
56  Geo.  III.  c.  139,  1  &  2  Geo.  IV. 
c.  42.    4  Geo.  IV.  c.  34,  and  others 
collected  ia  Bura's  Jottice. 
>  Salk.  57. 491. 

•  Stak5E]is.e.4.  43£lis.a.2. 
Cio.  Car.  179. 

*  4&5Wni.IV.c7S«M.I5aad 

71. 

*>  Sut.  6  Eliz.  c  4. 
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given  with  the  apprentice  f  and  parish-apprentices  may  be 
discharged  in  the  same  manner,  by  two  justices."  But  if  an 
apprentice,  with  whom  less  than  ten  pounds  hath  been  given, 
runs  away  from  his  master,  he  is  compellable  to  serve  out 
his  dme  of  abaence,  or  make  satisfaction  for  the  same* 
at  any  dme  within  leven  years  after  the  escpiration  of  ius 
original  contract.^ 

&  A  thiffd  spedea  of  eervantB  are  Ubomwt,  wbo  are  only  t.u*o«i<- 
Irired  by  the  day  or  the  week,  and  do  not  live  mira  mcntia  *^ 
as  part  of  the  fiunily,  cooceming  whom  the  statutes  before  ^  4^7  j 
dted^  have  made  many  very  good  reguladons :  1.  Dlieeting 
that  all  persons  who  have  no  visible  eflfects  may  be  compelled 
to  wofk :  fi»  Defining  how  long  they  must  continue  at  work 
in  summer  and  in  winter :  3.  Punishing  such  as  leave  or 
desert  their  work  :  4.  Inflicting  penalties  on  such  as  either 
give,  or  exact,  more  wages  than  are  so  settled  :  and,  formerly, 
empowered  the  justices  of  the  peace  at  session,  or  the  she- 
riff to  settle  their  wages,  but  this  power  is  taken  away 
the  53  Geo.  III.  c.  40. 

4.  There  is  yet  a  fourth  species  of  servants,  if  they  may  4.  stewards, 
be  tooaUedf  being  rather  in  a  snperior,  or  ministerial,  eapi^ 


diy;  saeh  as^teworiitf^fortiandMlj^.-  whom  however 
tlbe  law  oonsidert  as  servants  pro  tempore f  with  regard  to 
eueh  of  tfachr  acts  as  afieet  their  maater^s  or  evqploye^a  pro- 
perty. Which  leads  me  to  consider^ 

II«  The  manner  in  which  thb  relation  of  service^  afieets  ^. 
ttther  the  master  or  servant  And,  first,  by  hiring  andjji,^^ 
•service  for  a  year,  according  to  the  former  law,  a  peisou 
gained  a  settlement  in  that  parish  wherein  he  last  served 
forty  days.''  But  settlement  by  hiring  and  service  is  now 
abolished,^  but  apprenticeship  still  gains  a  settlement, 
unless  it  be  to  the  sea  service.*  In  the  next  place  persons, 
serving  seven  years  as  apprentices  to  any  trade,  had  an 
exclusive  right  to  exercise  that  trade  in  any  part  of  England  J 
But  this  lawt  with  regard  to  the  exclusive  part  of  i|»  has  fa|y 

'  Salk.  67.  'See  page  364. 

•  Stat  20  Geo.  II.  c.  19.  •  4  &  5  Wm.  IV.  c.  76,  s.  66. 

•  Stat.  6  Geo.  III.  c.  16.  '  Ibid.  s.  67.    See  ante,  p.  388. 

•  Stat  6  Eliz.  c.  4.   6  Geo.  III.        ^  Stat.  6  Eliz.  c.  4,  §.31. 
e.96. 
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turns  been  looked  upon  as  a  hard  law,  or  as  a  beneficial  one, 
according  to  the  prevailing  humour  of  the  times :  which 
occasioned  a  great  variety  of  resolutions  in  the  courts  of  law 
concerning  it ;  and  attempts  were  frequently  made  for  its 
.  repeal,  which  have  at  last  been  successful.  At  common  law 
every  man  might  use  what  trade  he  pleased ;  but  the  statute 
of  Elizabeth  restrained  that  liberty  to  such  as  had  served 
as  apprentices :  the  adversaries  to  which  provision  said,  that 
all  restrictions  (which  tend  to  introduce  monopolies)  were 
pernicious  to  trade ;  the  advocates  for  it  alleged  tibat  un- 
skilfolness  in  trades  was  equally  detrimental  to  the  public, 
as  monopolies.  This  reason  indeed  only  extended  to  such 
[  4^8  ]  trades,  in  the  exercise  whereof  skill  may  be  required:  but 
another  of  their  arguments  went  much  farther;  viss.  that 
apprenticeships  were  useful  to  the  commonwealth,  by  em- 
ploying of  youth,  and  learning  them  to  be  early  industrious ; 
but  that  no  one  would  be  induced  to  undergo  a  seven  years 
servitude,  if  others,  though  equally  skilful,  were  allowed  the 
same  advantages  without  having  undergone  the  same  dis- 
cipline: and  in  this  there  seemed  to  be  much  reason. 
However,  the  resolutions  of  the  courts  in  general  rather 
confined  than  extended  the  restriction.  No  trades  were 
held  to  be  within  the  statute,  bat  such  as  were  in  being  ftl 
the  making  ui  it;'  for  trading  in  a  country  village,  appren- 
ticeships were  not  requisite :  *  and  following  the  trade  seven 
years  without  any  eflfectual  prosecution  (either  as  a  master 
or  a  servant)  was  sufficient  without  an  actual  apprentice- 
ship.^ And  at  last  the  penal  part  of  the  statute  of  Elizabeth 
was  repealed  by  the  54  Geo.  III.  c.  96,  and  very  recently 
by  the  Municipal  Corporation  Act,<^  all  persons  may  use 
every  lawful  trade,  occupation,  mystery,  or  handicraft,  for 
hire,  gain,  sale,  or  otherwise,  within  any  borough,  any  cus- 
tom or  bye-law  to  the  contrary  notwithstanding. 
i»  what  in-  A  master  may  by  law  correct  his  apprentice  for  negligence 
master  may  or  Other  misbchaviour,  so  it  be  done  with  moderation:^ 
though,  if  the  master  or  master's  wife  beats  any  other  ser- 

*  Lord  Aaym.  614.  all  the  judges. 

•  1  Ventr.  61.  2  Keb.  583.  •  6  &  6  Wm.  IV.  c.  76, 8. 14. 
»  Loid  Raym.  1179.  WaUm^ui       « 1  Hawk.  P.C.  180.  Limb.  Eiim. 

tamr,  Helton,  Tr,  33  Geo.  II.  (by    m.   Cio.Cw.  179.    2  Show.  289. 
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vant  of  full  age,  it  is  good  cause  of  departure.*  But  if  any 
servant,  workman,  or  labourer  assaults  his  master  or  dame, 
he  shall  suti'er  one  year's  iniprisonnient,  and  other  open 
corporal  punishment,  not  extentling  to  life  or  limb/ 

By  service  all  servants  and  labourers,  except  apprentices,  8ervMit»« 
become  entitled  to  wages:  according  to  their  agreement,  if«B|M. 
menial  servants;  or  according  to  the  appointment  of  the 
sheriff  or  sessions,  if  labourers  or  servants  in  husbandry: 
for  the  statutes  for  regulation  of  wages  eactend  to  such  ser* 
vants  onlysS  it  being  impossible  for  any  msglstrale  to  b« 
a  judge  of  the  employment  of  menial  servants,  or  of  course 
to  assess  their  wages. 

III.  Let  us,  lastly,  see  how  strangm  may  be  a&sted  by  ^^^^1^;;, 
this  relation  of  master  and  servaatc  or  how  a  master  may  J^^^f  ' 


behave  towards  others  on  behalf  of  his  servant;  and  what 
a  servant  may  do  on  behalf  of  his  master. 

And,  first,  the  master  may  maintain^  that  is,  abet  and  what  Rctioo 

...  .  .  ,  ,  the  master 

assist  his  servant  m  any  action  at  law  against  a  stranger :  may  main, 
whereas,  in  general,  it  is  an  offence  against  public  justice  ^pectto  his 
to  encourage  suits  and  animosities,  by  helping  to  bear  the 
expense  of  them,  and  is  called  in  law  maintenance.^  A 
master  also  may  bring  action  against  any  man  for  beating 
or  maiming  bis  servant :  but  in  such  case  he  must  asogU} 
as  a  special  reason  £nr  so  doing,  his  own  damage  by  the  loss 
of  his  service  {  and  this  loss  must  be  proved  upon  the  trial.^ 
A  master  lycewise  may  justify  an  assault  in  defence  of  his 
servant*  and  a  servant  In  defence  of  hli  master  :i  the  master* 
because  he  has  an  Interest  in  his  sorvant,  not  to  be  deprived 
of  his  service ;  the  servant,  because  it  is  part  of  his  duty, 
for  which  he  receives  his  wages,  to  stand  by  and  defend  his 
master.^  Also  if  any  person  do  hire  or  retain  my  servant, 
being  in  my  service,  for  which  the  servant  departeth  from 
me  and  goeth  to  serve  the  others  1  may  have  an  action  for 


♦  p.  N.  B.  168.   Bro.  Ahr,  I.  £«.> 
hourtrit  61 .    Trespass,  349* 
'  Stat.  5  Elit.  c.  4. 
>  2  JoDes,  47.   See  ante,  p.  460. 
»  3Roll.Abr.n6. 

>9R«p.na. 

I  3  Roll.  Abr.  646.   TiMl  v. 


Bead,  LIoflt,3I6. 

*  In  like  maaDcr,  by  the  laws  of 
king  Alfred,  c.  38,  a  servant  was  al- 
lowed to  fight  for  his  master,  a  parent 
for  bit  child,  and  «  bmbuid  or  iithor 
fortho  dntdty  of  hiiwiiii  or  divfl^ 
tor. 
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damages  against  both  the  new  master  and  the  servant,  or 
either  of  them :  but  if  the  new  master  did  not  know  that  he 
is  my  servant^  no  action  lies ;  unless  he  afterwards  refwe  to 
restore  him  upon  information  and  demand.^    The  reason 
and  foundation,  upon  which  all  this  doctrine  is  built,  seem 
to  be  the  property  that  e?ery  nan  has  in  the  sen  ice  of  his 
domestics  $  acquired  by  the  contract  of  hiring,  and  pniw 
chased  by  giving  them  wages, 
rsfr  vallt"^    ^      ^oae  things  which  a  servant  may  do  on  behalf  of 
b^b^  of  his      nuister,  they  seem  all  to  proceed  upon  this  principle, 
"•^»      that  the  master  is  answerable  for  the  act  of  his  seryant,  if 
done  by  his  command,  either  expressly  given,  or  implied : 
nam  qui  facit  per  alium,  facit  per  te.°^    Therefore,  if  the 
[  430  ]  servant  commit  a  trespass  by  the  command  or  encourage- 
and  where    mcnt  of  his  mastcr,  the  master  shall  be  ffuilty  of  it :  though 

the  master  is  .  i    p       i      •  ^ 

xespoiuibie,  the  servant  is  not  thereby  excused,  for  he  is  only  to  obey 
his  master  in  matters  that  are  honest  and  lawful.  If  an 
innkeeper's  servant  rob  his  guests,  the  master  is  bound  to 
restitution :  ^  for  as  there  is  a  confidence  reposed  in  luni» 
that  he  will  take  care  to  provide  honest  servants,  his  neg- 
ligence is  a  kind  of  implied  consent  to  the  robbery;  uamt 
j^ttf  iMMft  prokibet,  eum  proMberB  pomi,jubgL^  So  likewise 
if  the  drawer  at  a  tavern  sells  a  man  bad  wine,  whereby  his 
health  is  injured,  he  may  bring  an  a^on  against  the  mas- 
ter :P  for  although  the  master  did  not  expressly  order  the 
servant  to  sell  it  to  that  person  in  particular,  yet  his  per- 
mitting him  to  draw  and  sell  it  at  all  is  impliedly  a  general 
command. 

In  the  same  manner,  whatever  a  servant  is  permitted  to 
do  in  the  usual  course  of  his  business,  is  equivalent  to  a 
general  command.  If  I  pay  money  to  a  banker's  servant, 
the  banker  is  answerable  for  it:  if  I  pay  it  to  a  clergyman's 
or  a  physldan's  servant,  whose  usual  business  it  is  not  to 
receive  money  for  his  master,  and  he  embeszles  it,  I  must 
pay  it  over  again.  If  a  steward  lets  a  lease  of  a  fiurm,  with- 
out the  owner's  knowledge,  the  owner  must  stand  to  the 
bargain;  for  this  is  the  steward's  business.  A  wife,  a  friend, 

>  1\  N.  B.  167, 168.  See  Burgw  ?.  CUmenU,   M.  6t 

■4  Inst.  109.  8.311. 

•  Noy'8  Max.  c.  43.  »  1  EoIL  Alir.96. 
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a  relirtton,  thaluae  to  tramact  bwineBslbr  a  muii  are  quoad 
hao  hit  aenrants ;  and  the  principal  must  answer  for  their 
oondact:  for  the  law  impliet^  that  thej  act  under  a  general 
command}  and  without  such  a  doctrine  as  this  no  mutual 
iHtereourse  hetween  man  and  man  could  suhnst  with  any 
tolerable  convenience.  If  I  usually  deal  with  a  tradesman 
by  myself,  or  constantly  pay  him  ready  money,  1  am  not 
answerable  for  what  ray  servant  takes  up  upon  trust;  for 
here  is  no  implied  order  to  the  tradesman  to  trust  my  ser- 
vant: but  if  I  usually  send  him  upon  trust,  or  sometimes 
on  trust  and  sometimes  with  ready  money,  I  am  answerable 
for  all  he  takes  up ;  for  the  tradesman  cannot  posnblj  dis- 
tinguish when  he  comes  by  my  order,  and  when  npon  his 
own  anthority.4  [  ^1  ] 

If  a  servant,  lastly,  by  his  negligence  does  any  damage  to  where  a 
a  Btranger,  the  master  shall  answer  for  his  neglect:  if  aSIS|!i£>fo!^ 
smith's  servant  lames  a  horse  while  he  is  shoeing  him,  an  SiLMofhis 
aoHon  lies  against  the  master,  and  not  against  the  servant*  ''^^ 
But  in  these  cases  the  damage  must  be  done,  while  he  is 
actuaiiy  employed  in  the  master's  service  ;  olliei  wi^c  the 
servant  shall  answer  for  his  own  misbehaviour.  Upon  this 
principle,  by  the  common  law,'  if  a  servant  kept  his  master's 
fire  ne'ifligontly,  so  that  his  neighbour's  house  was  burned 
down  thereby,  an  action  lay  against  the  master;  because 
this  negligence  happened  in  his  service :  otherwise,  if  the 
servant,  going  along  the  street  with  a  torch,  by  negligence 
sets  fire  to  a  hoi»e;  for  there  he  is  not  in  his  master's  im- 
mediate service:  and  must  himself  answer  the  damage  per^ 
sonally.  But  now  the  common  law  is,  in  the  former  case, 
altered  by  the  statute  14  Geo.  III.  c.  78,  re-enacting 
the  6  Ann.  c  8,  which  ordains  that  no  action  shall  be  main- 
tained against  any,  in  whose  house  or  chamber  any  fire  shall 
accidentally  begin ;  for  their  own  loss  is  sufficient  punish- 
ment for  their  own  or  their  servant's  carelessness.  But  if 
such  fire  happens  through  negligence  of  any  servant  (whose 
loss  is  commonly  very  little)  such  servant  shall  forfeit  100/., 
to  be  distributed  among  the  sufferers;  and,  in  default  of 
payment,  shall  be  committed  to  some  workhouse  and  there 

«  Dr.  &  Stud.  d.  3,  c  42.    Kef       '  Noyli  Mut.  c.  44. 
Ifoi.  c.  44. 
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kept  to  hard  labour  for  eighteen  months.*   A  master  is« 
lastly,  chargeable  if  any  of  his  family  layeth  or  casteth  any  | 
thing  out  of  his  house  into  the  street  or  common  highway, 
to  the  damage  of  any  individual,  or  the  common  nuisanoe 

of  his  majesty's  liege  people:*  for  the  master  hath  the 
superintendence  and  charge  of  all  his  household.    And  this  j 
also  agrees  with  the  civil  law;^  which  holds  that  the  pater 
familias,  in  this  and  similar  cases,     ob  eUterius  culpam  \ 
tenetUTf  H09  Mervi,  sive  liberi" 
I  432  ]    We  may  observe,  that  in  all  the  cases  here  put,  the  master 
may  be  frequently  a  loser  by  the  trust  reposed  in  his  ser- 
vant, but  never  can  be  a  gainer ;  he  may  frequently  be  an- 
swerable for  his  servant's  misbehaviour,  but  never  can  shelter 
himself  from  punishment  by  laying  the  blame  on  his  agent. 
The  reason  of  this  is  still  uniform  and  the  same ;  that  the 
wrong  done  by  the  servant  is  looked  upon  in  law  as  the 
wrong  of  the  master  himself ;  and  it  is  a  standing  maxim, 
that  no  man  shall  be  allowed  to  BMke  any  advantage  of  lis 
own  wrong* 

Before  condodiog  this  chapter,  it  is  proper  to  add,  tint 
by  statute     Geo.  III.  c  56,  if  any  person  shall  give  a 

false  character  of  a  servant,  or  if  a  servant  shall  give  a  false  ' 
account,  he  shall,  upon  conviction  before  a  justice  of  the 
peace,  forfeit  201.,  and  lOs.  costs. 

'  Upon  arimilar  principle,  by  the  to  pay,  wuto  anfler  a  oorponlfoiiidk- 

law  of  the  twelve  tables  at  Rome,  a  meat, 

penoo  by  wboae  negl^enee  mny  Sie  *  Nogr^  Max.*  c.  44. 

bepm  WM  bo«na  to  pay  doable  to  •  Df«9,  a»  1.   laA  4,  1. 
tho  foilbien;  or,  if  he  was  set  able 
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CHAPTER  THE  FIFTEENTH. 

OP  HUSBAND  AND  WIFE. 


The  scQond  private  relation  of  peftoneiathatofmania^ey  [  433  ] 
which  indttdes  the  recsproeal  right  and  daties  of  hnaband 
and  wife;  or»  as  moat  of  our  elder  law  boc^  call  them>  of 
iorofi  and /mm.  In  the  consideration  of  which  I  shall  in  divwobot 
the  first  jdaoe  inquire,  how  marriages  may  be  contracted  or 
made  ;  shall  next  point  out  the  manner  in  which  they  may 
be  dissolved ;  and  shall,  lastly,  take  a  view  of  the  legal 
effects  and  consequence  of  marriage. 

I.  Our  law  considers  marriage  in  no  other  light  than  as  a  t.  how» 

111,.  n  mnrrliigc 

civil  contract,  and  until  very  recently,  the  holiness  of  the  may  be  con- 
matrimoDial  state  was  left  entirely  to  the  matrimonial  law :  the 
temporal  courts  not  having  jurisdiction  to  consider  unlawful 
marriage  as  a  sin,  but  merely  as  a  civil  inconvenience.  The 
punishment  therefore,  or  annuUing«  of  incestuous  or  other  un- 
scriptural  marriages,  was  the  prorince  of  the  spiritual  courts : 
which  act  pro  9ahti§  amma*^  However,  by  the  5  &  6 
Wm.  IV.c.64vit  is  enacted,  that  marriages  between  persons 
within  the  prohibited  degrees  of  affinity,  which  had  been  cele- 
brated before  the  passing  of  the  act,  (the  81st  of  August, 
1835},  should  not  be  annulled  for  that  cause,  by  any  sentence 
of  the  ecclesiastical  court,  unless  pronounced  in  a  suit  wliich 
should  be  depending  at  the  time  of  the  passing  of  the  act,  (s.  1 )  5 
but  that  henceforward  all  such  marriages  shall  be  null  and 
void.  These  are  therefore  now  positively  void,  and  I  con- 
ceive their  nullity  would  be  recognized,  as  well  in  the  temporal^ 
as  in  the  ecclesiastical  courts.   Taking  marriage  however 

•  Silk.  121. 

H  H  2 
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in  its  civil  light,  the  hiw  treats  it  as  it  does  all  other  con- 
tracts :  allowing  it  to  be  good  and  valid  in  all  cases,  where 
the  parties  at  the  time  of  making  it  were,  in  the  first  place, 
willing  to  contract;  secondly,  able  to  contract;  and,  lastly, 
actually  did  contract,  in  the  proper  forms  and  solemnities 
required  by  law. 

[  4S4  ]  First,  they  must  be  wiUing  to  contract.  Consensus  non 
Fir»t  the    M  cofic«6tfof,/acia<  nvpHoi"  ia  the  maxim  of  the  civil  law  in 

parties  must  •  •  * 

!^nm!rt"^  this  case:^  and  it  la  adopted  by  the  common  lawyers,®  who 
indeed  have  borrowed  (especially  in  ancient  times)  almost  all 
Uieir  notions  of  the  legitimacy  of  marriage  from  the  canon 
and  civil  laws. 

£jni'Sm-  Secondly,  they  must  be  able  to  contract.  In  general, 
all  persons  are  able  to  contract  themselves  in  marriage,  unless 
they  labour  under  some  particular  disabilities,  and  incapaci- 
ties. What  those  are,  it  will  be  here  our  business  to  inquire. 
ThediMbUi.  Now  these  disabilities  are  of  two  sorts:  first,  such  as  are 
canonical,  and  therefore  sufficient  by  the  ecclesiastical  laws 
to  avoid  the  marriage  in  the  spiritual  court ;  but  all  of  these  in 
our  law  only  made  the  marriage  voidable,  and  not  ipto  facto 
void,  until  sentence  of  nullity  be  obtained.  Of  this  nature  are 
pre-contract;  some  particular  corporal  infirmities,  consan- 
guinity, or  relation  by  blood;  and  affinity  or  relation  by 
marriage,  but  these  last,  as  we  have  just  seen,  now  render  the 
marriage  void.^  And  these  canonical  disabilities  are  either 
grounded  upon  the  express  words  of  the  divine  law,  or  are 
consequences  plainly  deducible  from  thence :  it  therefore 
being  sinful  in  the  persons  who  labour  under  them,  to  attempt 
to  contract  matrimony  together,  they  are  properly  the  object 
of  the  ecclesiastical  magistrate's  coercion  ;  in  order  to  sepa- 
rate the  offenders,  and  inflict  penance  for  the  offence,  pro 
salute  animarum.  But  such  marriages,  before  the  recent 
statute,  not  being  void  abinitWf  but  voidable  only  by  sen- 
tence of  separation,  they  were  esteemed  valid  to  all  civil 
purposes,  unless  such  separation  were  actually  made  during 
the  life  of  the  parties.  For,  after  the  death  of  either  of 
them,  the  courts  of  common  law  would  not  su£fer  the  spiri- 
tual court  to  declare  such  marriages  to  have  been  void;  be- 
cause such  declaration  could  not  then  tend  to  the  reformation 

*  tf,  50, 17, 80.  *  Co.  Litt.  33.  «  Sea  atito  p.  467. 
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of  the  parties/  And  tberefoie  when  a  man  had  married  his 
first  wife's  sister^  and  after  her  death  the  bishop's  court  was 
proceeding  to  annul  the  marriage  and  bastardize  the  issue,  the  |-  4^5  j 

court  of  king's  bench  granted  a  prohibition  quoad  hoc;  but 
permitted  them  to  proceed  to  punisli  the  husband  for  incest/ 
But  since  the  recent  statute  ^  a  prohibition,  it  is  conceived, 
would  not  be  granted*  These  canonical  disabilities  beine  ^e«*noni* 
entirely  in  the  province  of  the  ecclesiastical  courts,  our  tics, 
books  are  perfectly  silent  concerning  them.  But  there  are 
»  few  statutes,  which  serve  as  directories  to  those  courts,  of 
which  it  will  be  proper  to  take  notice.  By  statute  39 
Hen.  VIII.  c.  38,  it  is  declared,  that  all  persons  may  law- 
fully marry,  but  such  as  are  prohibited  by  God's  law;  and 
that  all  marriages  contracted  by  lawful  persons  in  the  face  of 
the  church,  and  consummate  with  bodily  knowledge,  and 
fruit  of  children,  shall  be  indissoluble.  And  (because  in 
the  times  of  popery  a  great  variety  of  degrees  of  kindred 
were  made  impediments  to  marriage,  whidi  impediments 
might  however  be  bought  off  for  money)  it  is  declared  by 
the  same  statute,  that  nothing  (God's  law  except)  shall  im« 
peach  any  marriage,  but  within  the  Levitical  degrees:  the 
farthest  of  which  is  that  between  uncle  and  niece. ^  By  the 
same  statute  all  impediments,  arising  from  pre-contracts  to 
Other  persons,  were  abolished  and  declared  of  none  effect, 
unless  they  had  been  consummated  with  bodily  knowledge : 
in  which  case  the  canon  law  holds  such  contract  to  be  a 
marriage  de  facto*  But  this  branch  of  the  statute  was  re- 
pealed by  statute  ^  &  3  Edw.  VI.  c  9&.  How  far  the  act 
of  S6  Geo.  II.  c.  33,  (which  prohibits  all  suits  in  ecclesias* 
tical  courts  to  compel  a  marriage,  in  consequence  of  any 
contract)  may  collaterally  extend  to  revive  this  clause  of 
Henry  VlII.'s  statute,  and  abolish  the  impediment  of  pre- 
contract, I  leave  to  be  considered  by  the  canonists. 

The  other  sort  of  disabilities  are  those  which  are  created,  other  diw. 
or  at  least  enforced,  by  the  municipal  laws.   And,  though 
some  of  them  may  be  grounded  on  natural  law,  yet  they  are 
regarded  by  the  laws  of  the  land,  not  so  much  in  the  light  of 
any  moral  offence,  as  on  account  of  the  civil  inconveniences 

•  Co.  Litt.  33.  «  5  .\  ()  Whk  IV.  64. 

'  Salk.  648.  "  Gilb.  Uep.  158. 
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they  draw  afler  thetn.  These  cHfiI  ditabilities  make  the  een- 
tract  void  ab  initio,  and  not  merdy  voidable ;  not  that  they 

[  496  ]  dlisolve  a  contiract  already  fonnaS,  but  fhey  render  t]» 
parties  incapable  of  forming  any  contract  at  all :  they  doaot 
put  asnnder  those  who  are  joined  together,  bnt  they  pre- 
viously hinder  the  junction.  And,  if  any  persons  under  these 
legal  incapacities  come  together,  it  is  a  meretricious,  and  not 
a  matrimonial,  union. 

}||^*J|y  1.  The  first  of  these  legal  disabilities  is  a  prior  marriage, 
or  having  another  husband  or  wife  living ;  in  which  case, 
besides  the  penalties  consequent  upon  it  as  a  felony,  the 
second  marriage  is  to  all  intents  and  purposes  void :  ^  poly- 
gamy being  condemned  both  by  thelawoftheNewTestamenty 
and  the  policy  of  all  prudent  statesi  especially  in  these 
northern  climates.  And  Justiman,  even  in  the  climate  of 
modern  Turkey,  is  express^  dmt  dma$  MsooreE  mtdtm  temfwe 
"  habere  non  Uoet^ 

t^wantor      ^  i^g^]  digability  is  want  of  age.   This  is  suf- 

ficient to  avoid  all  other  contracts,  on  aceoant  of  the  imbe- 
cility of  judgment  in  the  parties  contracting;  a  fortiori 
therefore  it  ought  to  avoid  this,  the  most  important  contract 
of  any.  Therefore  if  a  boy  under  fourteen,  or  a  girl  under 
twelve  years  of  age,  marries,  this  marriage  is  only  inchoate 
and  imperfect ;  and,  when  either  of  them  comes  to  the  age 
of  consent  aforesaid,  they  may  disagree  and  declare  the 
marriage  void,  without  any  divorce  or  sentence  in  the  spiri- 
tual court.  This  is  founded  on  the  civil  law.^  But  th« 
canon  law  pays  a  greater  regard  to  the  constitution,  than  the 
age  of  the  parties ;  ^  for  if  they  are  hMhe  ad  mMrnMrnmn^ 
it  is  a  good  marriage,  whatever  their  age  may  be.  And  in 
our  law  it  is  00  fiir  a  marriage,  that,  if  at  the  age  of  consent 
.  they  agree  to  continue  together,  they  need  not  be  married 
again.™  If  the  husband  be  of  years  of  discretion,  and  the  wife 
under  twelve,  when  chc  comes  to  years  of  discretion, 
he  may  disagree  as  well  as  she  may  ;  for  in  contracts  the 
obligation  must  be  mutual ;  both  must  be  bound,  or  neither ; 
and  so  it  is,  vice  versa,  when  the  wife  is  of  years  of  discretion^ 
and  the  husband  under." 

«  Bro.  Akr,  TU,  Bastardjf,  pL  8.  »  Dieretal,  I.  4,  tit,  2,  ju.  3. 

i  Jnit.  1, 10, 6.  •  C*.  Lht.  m 

k  Imr.  Conitii,  109.  •  iUtf. 


Digitized  by  Google 


CS«  X^¥.]  OP  HUSBAND  AMD  WlfE*  471 

3^  Another  incapacUy  arises  £:oiii  want  of  consent  of  [  437  ] 
parentB  or  gnardians.  By  the  oommon  law»  if  the  parties  »^wut or 
UittmBelves  were  of  the  age  of  consent,  there  wanted  no  other 
ooncarrence  to  make  the  marriage  vaUd :  and  this  was  agree- 
able to  the  canon  law.  But,  by  several  statutes,^  penalties 
of  100/.  were  laid  on  every  clergyman  who  married  a  couple 
either  without  publication  of  banus  (which  might  give  notice 
to  parents  or  guardians)  or  without  a  license,  to  obtain  which 
the  consent  of  parents  or  guardians  must  be  sworn  to.  A)id 
by  the  statute  4  &  5  Pli.  and  M.  c.  Sf  whosoever  marries 
any  woman  child  under  the  age  of  sixteen  years,  without 
(MMisent  of  parents  or  guardians,  shall  be  sutjeet  to  fine,  or 
five  years*  imprisonment :  and  her  estate  during  the  husband's 
life  shall  go  to  and  be  enjoyed  by  the  next  heir.  The  civil 
law^indeed  required  the  consent  of  the  parent  or  tutor  at 
all  ages ;  unless  the  children  were  emancipated,  or  out  of 
the  parents  power ;  and  if  such  consent  from  the  father  was 
wanting, the  marriage  was  null,  and  the  children  iU^gitioaate :  <i 
but  the  consent  of  ,  the  mother  or  guardians,  if  unreasonably 
withheld,  might  be  redressed  and  supplied  by  the  judge,  or 
the  president  of  the  province : '  and  if  the  father  was  wm 
compos,  a  similar  remedy  was  given."  These  provisions  are 
adopted  and  imitated  by  the  French  and  Hollanders,  with 
this  difference :  that  in  France  neither  soiia  nor  daughters 
can  marry  without  consent  of  parents  till  twenty-one  years 
of  age  ;^  and  in  Holland,  the  sons  are  at  their  own  disposal 
at  twenty-five  and  the  daughters  at  twenty.^  Thus  at  pre-* 
•ent  atinds  the  kw  in  other  neighbouring  countries*  And 
}t  was  thought  proper  to  introduce  somewhat  of  the  same 
policy  into  our  laws,  by  statute  96  Geo.  II.  c.  68,  whereby 
it  was  enacted,  that  all  marriages  celebrated  by  license  (for 
banns  suppose  notice)  where  either  of  the  parties  was  under 
twenty  one,  (not  being  a  widow  or  widower,  who  are  sup-  ^  4^  j 
Iposed  emancipated)  without  the  consent  of  the  father,  or,  if 
he  wage  not  Uving,  of  the  mother  or  guardians,  should  be 


•  6&7  Wm.III.c6.  7&8  W«>. 

ni.  c.  35.    10  Ann.  c.  19. 
f  F/.  23,  2,  2.  and  18. 
«>  Ff.  1,  5,  11. 
'  Cod.  5,  4, 1  aad  20. 


•  Intt.  1,  10,  1. 

*  Code  Civ.  tit.  1,  ch.  1.  For  the 

old  law  as  to  tliis,  see  Domat,  of  Dow* 
rktt,  §.  2.    .^iulUe.s(^.  S|..  J,.  23,  7, 
"  Vinniui  in  in»l,  I.  10. 
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absolutely  void.  A  like  provision  was  made  as  ia  the  dvU 
law,  where  the  mother  or  guardian  was  a  mm  eompo»,  be- 
yond eea,  or  unreasonably  froward,  to  dispense  with  such 
consent  at  the  diaeretion  of  the  lord  chancellor:  bat  no  pro- 
vision was  made,  in  case  the  father  should  labour  under  anj 
mental  or  other  incapacity.  Mndi  maybe,  and  much  has  been, 
said  both  &r  and  against  this  innovation  upon  oar  ancient 
laws  and  conatttution.  On  the  one  hand,  it  prevented  the 
clandestine  marriages  of  minors,  which  are  often  a  terrible 
inconvenience  to  those  private  families  wherein  they  happen. 
On  the  other  hand,  restraints  upon  marriages,  especially 
amonn  tlie  lower  class,  are  evidently  detrimental  to  the  pub- 
lic, by  hindering  the  increase  of  the  people  ;  and  to  religion 
and  morality,  by  encouraging  licentiousness  and  debaoehecy 
among  the  single  of  both  sexes ;  and  thereby  destroying  one 
end  of  society  and  government,  which  is  concubitu  pmhib&ra 
V€ffo,  And  of  this  last  inconrenienoe  the  Roman  laws  weia 
so  sensible,  that  at  the  same  time  that  diey  Ibrbad  marria|^ 
without  the  consent  of  parents  or  guardians,  they  were  less 
rigorous  upon  that  very'  account  with  regard  to  other 
restraints ;  for,  if  a  parent  did  not  provide  a  husband  for  his 
daughter,  by  the  time  she  arrived  at  the  age  of  twenty-five, 
and  she  afterwards  made  a  slip  in  her  conduct,  he  was  not 
allowed  to  disinherit  her  upon  that  account ;  "  quia  non  sua 
**  culpa f  sedparentunif  id  commisisse  cognoscitur."^ 
Marriajce  Foi"  thcsc,  and  Other  considerations,  this  statute  has  been 
iv.'c/s. '  recently  repealed  by  the  3  Geo.  IV.  c.  75,  and  both  statutes 
by  the  4  Geo.  IV.  c.  76,  which  enacts,  (s,  8),  that  from  and 
after  the  first  of  November,  18^,  no  parson  shall  bepunisb- 
able  by  ecclesiaeiical  censures,  to  solemnising  a  marrii^ 
without  the  consent  of  parents  or  guardians,  between  peisons, 
both  or  one  of  whom  shall  be  under  twenty-one,  aftmr  baons 
published,  unless  such  parson  shall  have  notice  of  the  dissent 
of  such  parents  or  guardians*  And  if  such  parents  or  guardians 
shall  openly  declare  dieir  dissent  at  die  time  of  publication, 
sucli  publication  shall  be  void,  and  by  s.  14,  one  of  the  par- 
ties shall  personally  swear  that  there  is  no  impediment;  that 
one  of  the  parties  has,  for  the  space  of  fifteen  days  immedi- 
ately preceding  such  license,  resided  within  the  parish 

"  Nov,  115,$.  11. 
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wiiere  tbe  marriage  is  to  be  soleimnfledf  and  where  eiliier  of 
the  parties  not  being  a  widower  or  widow,  riiali  be  under  the 
age  of  twenty-one,  ihat  the  consent  of  the  persons  whose  con- 
sent is  required  has  been  obtained.  But  the  marriage  is  not, 
as  before,  rendered  absolutely  Toid.  By  s.  16,  the  father,  if 
liviniT,  of  any  party  under  twenty-one,  not  being  a  widow  or 
widower,  or  if  the  father  be  dead,  the  guardian  of  the  person  of 
the  party  so  under  age,  and  if  no  guardian,  then  the  mother,  if 
unmarried,  and  if  married,  the  guardian  appointed  by  the 
court  of  chancery  shall  have  authority  to  give  consent  to  the 
marriage  of  such  party :  and  by  s.  17,  if  the  father  shall  be 
ffOfi  cmnposy  or  the  guardian  or  mother  shall  be  non  compos ,  or 
in  parts  beyond  seas,  or  shall  unreasonably  withhold  consent, 
application  may  be  made  to  the  court  of  chancery,  by  petition 
in  a  summary  way,  and  if  the  marriage  shall  appear  to  be 
proper,  it  shall  be  so  declared.  And  it  has  been  held  that 
the  language  of  the  seventeenth  section  only  goes  to  require 
consent,  and  the  marriage  is  not  absolutely  void  if  solem- 
niaed  without  it.^ 

4h  A  fburth  incapacity  is  want  of  reason:  without  ti^^vrmtia 
competent  share  of  which,  as  no  other,  so  neither  can  the 
matrimonial  contract,  be  valid.*  It  was  formerly  adjudged, 
that  the  issue  of  an  idiot  was  legitimate,  and  consequently 
that  his  marriage  was  valid.  A  strange  determination !  since 
consent  is  absolutdiy  requisite  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  consendng  to  any  thing* 
And  therefore  the  dvil  law  judged  much  more  sensibly  when 
it  made  snch  deprivations  of  reason  a  previous  impediment ; 
though  not  a  cause  of  divorce,  if  they  happened  after  mar-  [  4^9  J 
riage.y  And  modern  resolutions  have  adhered  to  the  reason 
of  the  civil  law,  by  determining^  that  the  marriage  of  a 
lunatic,  not  being  in  a  lucid  interval,  was  absolutely  void. 
But  as  it  might  be  difficult  to  prove  the  exact  state  of  the 
party's  mind  at  the  actual  celebration  of  the  nuptials,  upon 
this  account  (concurring  with  some  private  fiimily  *  reasons) 
thesUtute  15  Geo.  II.  c.     has  provided,  that  ^e  marriage 

ficx  T.  BirsKivAam,  8  B.  &  C.  U  16. 

35,  *  Morrison's  case,  Coram  Delegat. 

*  1  Roll.  Abr.  357.  *  See  pfhrateaGts,^G60.U.c.6. 
'  Fj,  23,  (it.  1,  I,  8,  aud  tit,  2, 
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of  lunatics  and  pmona  under  phrensie*  (if  found  lunatics 
under  a  oommitsioni  or  committed  to  the  care  of  tniatoes  by 
any  act  of  parliament)  before  tliey  are  decbtied  of  sound  mind 
by  the  lord  chanoellor  the  majority  of  such  tnisteesi  shall 
be  totally  yM, 

Jjjjj^  Lastly,  the  parties  must  not  only  be  willing  and  able  to 
to'itaeAnnf  contract,  but  actually  must  contract  themselves  in  due  form 
ttfktv.  of  law,  to  make  it  a  good  civil  marriage.  Any  contract  made, 
per  verba  de prasenlij  or  in  words  of  the  j>resent  tense,  and 
in  case  of  cohabitation  per  verba  dc  futnro  also,  between 
persons  able  to  contract,  was  before  the  act  of  George  II. 
deemed  a  valid  marriage  to  many  purposes ;  and  the  parties 
might  be  compelled  in  the  spiritual  courts  to  celebrate  it 
in  facie  ecclesia.  But  these  verbal  contracts  are  now  of 
no  force>  to  compel  a  fiiture  marriage.^  Neither  was  any 
marriage  valid,  that  was  not  celebrated  in  some  parish 
church  or  public  chapel,  unless  by  dispensation  from  the 
archbishop  of  Canterbury*  It  must  also  have  been  preceded 
by  publication  of  banns,  or  by  license  from  the  spiritual  judge. 
Many  other  formalities  were  likewise  prescribed  by  the  act; 
the  neglect  of  which,  tliough  penal,  did  not  invalidate  the 
marriage.  It  was  held  to  be  also  essential  to  a  marriage, 
that  it  be  performed  by  a  person  in  orders ;  <^  though  the 
intervention  of  a  priest  to  solemnize  this  contract  is  merely 
juris  positivif  and  not  juris  naturalis  aut  divini :  it  being 
said  ttiat  pope  Innocent  the  third  was  the  first  who  ordained 
[  440  ]  celebration  of  marriage  in  the  church ;  ^  before  which 
it  was  totally  a  civil  contract  And,  in  the  limes  of  the 
grand  rebellion,  all  marriages  were  performed  by  the  justices 
of  the  peacei  and  these  marriages  were  declared  valid* 
irithout  any  ilresh  solemmzation,  by  statute  19  Gar.  II.  c  3S» 
But,  as  the  law  under  the  statute  of  George  II.  stood, 
Blackstone  lays  it  down  that  no  marriage  by  the  temporal 
law  was  ipso  facto  void,  that  was  celebrated  by  a  person  in 
orders, — in  a  parish  church  or  public  chapel  (or  elsewhere, 
by  special  dispensation) — in  pursuance  of  banns  or  a  licensCj 
— between  single  persons, — consenting, — of  sound  mind, — 
and  of  the  age  of  twenty-one  years; — or  of  the  age  of 

•  »  Sim.  36  Geo.  U.  c.  33.   4  Geo.       *  Salk.  1 19. 
JV.cTflw  «  Moor,  170. 
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f      fourteen  in  males  and  twelve  in  females,  with  consent  of 
■      parents  or  guardiaosj  or  without  it,  in  case  of  widowhood* 
B      And  no  marriage  was  voidMe  by  the  ecclesiastical  law,  after 
b:      the  death  q£  dtber  of  the  parties;  nor  during  their  livesj 
unless  for  the  canonical  impedimenta  of  pre-conlraety  if  that 
^      indeed  even  then  existed ;  of  eonsanguinily;  and  of  affinity, 
or  corporal  imbecility,  subsisting  previous  to  the  marriage. 
But  these  rules  have  been  greatly  altered  by  several  recent 
^       statutes.    In  the  first  place,  by  stat.  4  Geo.  IV.  c.  76,  (s.  2),  J  Geo.  jv. 
^       it  is  enacted,  that  all  banns  shall  be  published  in  some 
,       public  chapel  in  which  they  may  be  lawfully  pubUsh|^d» 
belonging  to  the  parish  wherein  the  persons  to  be  married 
shall  dwells  upon  three  Sundays  preceding  the  solemnization 
tjf  the  marriage,  and  (s.  6)i  that  no  nunister  shall  be  obliged 
[      to  publish  banns  unless  the  persons  to  be  married  shall,  seven 
days  previously,  deliver  to  him  a  notice  of  their  true  christian 
names  and  surnames,  and  of  the  houses  of  their  respective 
abodes ;  but  it  is  provided  by  s.  22,  that  if  any  person  shall 
iMiowingly  intermarry  without  a  due  publication  of  banns, 
ond  it  has  been  held  that  if  banns  be  published  in  the  wrong 
name  of  the  parties,  with  the  knowledge  of  both  of  them» 
and  there  be  no  evidence  to  shew  that  they  had  ever  been 
known  by  such  names,  the  marriage  is  nnll  and  void, 
whether  the  misdescriptbn  arose  by  mistake  or  design/ 
And  by  a  more  recent  statute,  the  6  &  7  Wm.  IV.  c.  85,  f^^Wm. 

11  1  IV.  CM. 

explained  by  the  1  Vict.  c.  22,  a  still  greater  alteration  is 
introduced.  Persons  may  still,  if  they  so  please,  be  married 
according  to  the  rites  of  the  church  of  England,  ailer  pub- 
lication of  banns,  or  by  license  as  formerly,  or  they  may  be 
married  according  to  such  rites  without  publication  of  banns 
or  n  license,  by  producing  a  certificate  from  the  super- 
intendent registrar  of  the  district,  (ss.  1  &  4).  But  if  they 
object  to  (bis  form  they  may  be  married  at  the  office  of  the 
superintendent  registrar,  (ss.  20,21)]  who  will  enter  the 
marriage  in  the  register  book,  (s.  23),  It  is  further  pro- 
vided, that  any  place  certified  according  to  law,  as  a  place 
of  religious  worship,  may  be  registered  for  solemnizing 
Buurriages  therein,  (s.  18):  and  marriages  may  then  be 
solemnized  therein  in  the  presence  of  some  registrar  and  of 

•  K4»  v.  mOulf,  I B.  &  Ad.  195.  Aw  v.  IVnutom,  4  B.  &  Ad.  1^40. 
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two  witnesses,  (s.  20).    Bishops,  with  the  consent  of  the 
patrons,  may  also  license  chapels  in  populous  places  for  the 
solemnization  of  marriages  according  to  the  rites  of  the 
church  of  England/  (s.  26),    It  is  also  there  enacted,  that 
all  persons  unduly  solemnizing  marriage  shall  be  guilty  of 
felony,  (s*  89)»  Every  marriage  must  be  celebrated  within 
three  calendar  months  after  die  entry  of  the  notice  ,  ttiejrepf 
in  the  **  marriage  book**  of  the  r^is^ar^  pr  .Mi^  BOticct  inng^ 
be  renewed,  (s.  15).  And  any  person  aulhqrlxed  so  to  dp 
may  forbid  the  issuing  of  the  certificate  by  the  superin- 
tendent registrar,  whereby  the  notice  of  marriage  and  all 
proceedings  under  it  will  be  void,  (s.  9).    These  are  the 
principal  provisions  of  this  important  act, 
II.  The  ^        II.  I  am  next  to  consider  the  manner  in  which  marriages 
which  mar-  may  be  dissolved;  and  this  is  either  by  death,  or  divorce. 
bediMoUed.  There  are  two  kinds  of  divorce,  the  one  total,  the  other 
Two  kinds  partial ;  the  one  a  vinculo  matrimamif  the  other  merely  a 
of  divorce. :  ff^^g^      tJtoTO*   The  total  divorce,  a  vineuh  matrimonii, 
must  be  for  some  of  the  canonical  causes  of  impediment 
before-mentioned ;  and  those,  existing  before  the  marrii^gey 
as  is  always  the  case  in  consanguinity ;  not  supervenient  or 
arising  aftenoardef  as  may  be  the  case  in  affinity  or  corporal 
imbecility.   For  in  cases  of  total  divorce,  the  marriage  is 
declared  null,  as  having  been  absolutely  unlawful  ab  initio  f 
and  the  parties  are  therefore  separated  ^ro  A'a/M/e  animarum: 
for  wliich  reason,  as  was  before  observed,  no  divorce  can  be 
obtained,  but  during  the  life  of  the  parties.    The  issue  of 
such  marriage  as  is  thus  entirely  dissolved,  are  bastards.^ 
JJj^J'J*       Divorce  a  mensa  et  thoro  is  when  the  marriage  is  just  and 
thirro.       lawful  ah  initio,  and  therefore  the  law  is  tender  of  dissolving 
t        3  it ;  but,  for  some  supervenient  cause,  it  becomes  improper 
or  impossible  for  the  parties  to  live  together :  as  in  the  case 
of  intolerable  ill  temper,  or  adultery,  in  either  of  the  parties. 
For  the  canon  law,  which  the  common  law  follows  in  this 
case,  deems  so  highly  and  with  such  mysterious  revmnoe 
of  the  nuptial  tie,  ^lat  it  will  not  allow  it  to  be  unloosed  for 

'  See  alio  4  Geo.  IV.  c.  76,  s.  13,  nages  when  a  church  or  clHip«l  ii 

and  'i  Geo.  IV.  c.  32,  which  nutho-  under  repair  or  rebuildiiif. 

rize  the  bishop  to  license  any  place  ■  Co,  LiU.  335. 
wiihio  the  parish  for  soleraoixiog  mar- 
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any  cause  whatsoever,  that  arises  after  the  union  is  made. 
And  this  is  said  to  be  built  on  the  divine  revealed  law ; 
though  that  expressly  assigns  incondnence  as  a  cause,  and 
indeed  the  only  cause,  why  a  man  may  put  away  his  wife 
and  marry  another.^  The  civil  law,  which  is  partly  of  pagan 
original^  allows  many  causes  of  absolute  divorce ;  and  some 
of  them  pretty  severe  ones :  (as  if  a  wife  goes  to  the  theatre 
or  the  poblie  gamesy  without  the  knowledge  and  consent  of 
the  husband)^  but  among  them  adultery  is  the  principal,  and 
with  reason  named  the  firsts  But  with  us  in  England 
adultery  is  only  a  cause  of  separation  from  bed  and  board :  ^ 
for  which  the  best  reason  that  can  be  given,  is,  that  if  di- 
vorces were  allowed  to  depend  upon  a  matter  within  the 
power  of  either  of  the  parties,  they  would  probably  be  ex- 
tremely frequent ;  as  was  the  case  when  divorces  were  al- 
lowed for  canonical  disabilities}  on  the  mere  confession  of 
the  parties,*  which  is  now  prohibited  by  the  canons.™ 
However,  divorces  a  vinculo  mairimo7iii,  for  adultery,  have  JJ^rS'^ii. 
of  late  years  been  frequently  granted  by  act  of  parliament,  *"'-^ 
but  not  without  very  strict  investigation,  and,  as  a  general 
rule,  not  until  both  a  jury  has  given  damages  in  an  action 
for  criminal  conversation,  and  a  sentence  of  divorce  has  been 
passed  in  the  spiritual  courts. 

In  ease  of  divorce  a  mensa  ei  thorot  the  law  allows  alimony  Aiimonf. 
to  the  wife :  which  is  that  allowance,  which  is  made  to  a 
woman  for  her  support  out  of  the  husband's  estate :  being 
settled  at  the  discretion  of  the  ecclesiastical  judge,  on  con- 
sideration of  all  the  circumstances  of  the  case.  This  is  some- 
times called  her  estovers,-  for  which,  if  he  refuses  payment, 
tliere  is  (besides  the  ordinary  process  of  excommunication) 
a  writ  at  common  law  de  estoverU  habendisy  in  order  to  re- 
cover it."    It  is  generally  proportioned  to  the  rank  and  .  ^ 
quality  of  the  parties.    But  in  case  of  elopement,  and  living  ^  ^ 
with  an  adulterer,  the  law  allows  her  no  alimony.® 
III.  Having  thus  shewn  how  marriages  may  be  made,  or  iSf 


quences  of 

marriage 

«»  Matt  xix.  9.  •  2  Mod.  314.  !ri*«£i?**" 

f  Nov.  117.  ■  Can.  1(503,  c.  106.  mAvOon, 

J  Cod.  5,  17,8.  '  I  Lev.  6. 

^  Moor,  683.  *  Cowel,  tit.  AHmoHy, 
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dissolved,  1  come  now,  lastly,  to  speak  of  the  legal  conae- 
.  quences  of  such  making,  or  dissolution. 

By  marriage,  the  husband  and  wife  are  one  person  in 
law :  P  that  is,  the  very  being  or  legal  existence  of  the  woman 
ii  suspended  during  the  marriage,  or  at  least  is  incorporated 
and  Gontolidatdd  into  that  of  Ihe  husband:  nndsr  whose 

ind'wifeone  ^ing»  protection,  and  evoer,  die  performs  ewy  thing;  and 
it  theicfm  oaUtd  in  onr  lawvffenob  a  fime^overt,  fcemma 

co°M.  ^   fi|r»  eo-cperiaf  Is  tiid  to  be  weH-banm,  or  onder  the  pro- 

Sitorate.  tecdon  and  influence  of  ber  hasband,  her  bartm,  or  loid; 
and  her  condition  during  hermandage  Is  called  her  ooacr- 
iMn»  Upon  tills  principle,  of  an  union  of  person  in  husband 
and  wife,  depend  almost  all  the  legal  rights,  duties,  and 
disabilities,  that  either  of  them  acquire  by  the  marriage. 
I  speak  not  at  present  of  the  rights  of  property,  but  of  such 
as  are  merely  personal.  For  this  reason,  a  man  cannot 
grant  any  thing  to  his  wife  directly,  or  enter  into  covenant 
with  her: 4  for  the  grant  would  be  to  suppose  her  separate 
existence ;  and  to  covenant  with  her,  would  be  only  to  co- 
venant with  himself :  but  a  husband  may  gnoii  to  his  wife 
by  means  of  a  trustee*'  However,  it  is  generally  true,  that 
all  conjiif^  made  between  husband  and  wife^  when  aingle« 
aie  voided  by  the  intermarriage.*  A  woman  Inted  may  be 
attorney  for  her  husband;^  ibr  that  implies  no  separation 
from,  but  is  rather  a  representation  of,  her  lord.  And  a 
husband  m^  also  bequeath  any  thing  to  his  wife  by  will; 
for  that  cannot  tske  e£fect  till  the  coverture  is  determined 
by  his  death.*  The  husband  is  bound  to  provide  his  wife 
with  necessaries  by  law,  as  much  as  himself :  and  if  she  con- 
tracts debts  for  them,  he  is  obliged  to  pay  them  ;^  but,  for  any 
tiling  besides  necessaries,  he  is  not  chargeable.^    Also  if  a 

[  jij^  ]  ^^^^  elopes,  and  lives  with  another  man,  the  husband  is  not 
chargeable  even  for  necessaries :  *  at  least  if  the  person^  who 
Aimishes  tbem»  is  sufficiently  apprised  of  her  elopement^T 

»  Co.  Litt,  112,  ^  *  F.  N.  B.  27. 

•  If>id.  •  Co.  Litt.  1 12. 
»  Harg.  not  Co.  Litt.30.  See  fur-        '  Saik.  HQ. 

therasto  her  rights  in  property,  Prin-        *  1  Ski.  120. 
eipUio/EtalPrt^rty,^.  199^-^0,        ■  Sin.  647. 

*  Cnk  C»r.  551.  r  i  j^e?.  5. 
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If  the  urile  be  indebted  before  mnrriage,  the  busbiad  is 
bound  afterwards  to  ]iay  the  debt ;  for  he  has  adopted  her 
and  her  eixeumstaiiocs  together.*  If  .wife  be  io- 
juted  hi  her  person  or  her  property,  she  can  bring  no 

action  for  redress  without  her  husband's  concurrence,  and 
in  his  name,  as  well  as  her  own:*  neither  can  she  be  sued, 
without  making  the  husband  a  defendant.**  There  is  in-  ^ 
deed  one  case  where  the  wife  shall  sue  and  be  sued  as  a 
feme  sole,  viz.  where  the  husband  has  abjured  the  reaha^ 
or  is  bainshed:^  for  then  he  is  dead  in  krw  2  andy  the  bus- 
>  band  being  thua  disabled  to  sue  for  or  defend,  the  wife,  it 
would  be  most  unreasonable  if  she  had  no  remedy,  or  eonld 
make  no  defence  at  all.  In  criminal  prosecutions,  it  is 
true,  the  wife  may  be  indicted  and  punished  separately ;  * 
for  the  union  is  only  a  civil  union.  But  in  trials  of  any 
sort,  they  are  not  allowed  to  be  evidence  for,  or  agaimtt, 
each  other :  ^  partly  because  it  is  impossible  their  testimony 
-should  be  indifferent ;  bnt  principally  because  of  the  union 
of  persons ;  and  therefore,  if  they  were  admitted  to  be  wit- 
nesses Jbr  each  other,  they  would  contracUct  one  maacia  of 
law,  **  nemo  in  propria  emma  tesiis  ene  debit ;^  and  if 
against  each  other,  they  would  contradict  another  maxim, 
**  nemo  tenetur  seipsum  accusare.^'  But  where  the  offence 
is  directly  against  the  person  of  the  wife,  this  rule  has 
been  usually  dispensed  witli : '  and  therefore,  by  statute 
3  Hen*  VII.  c.  2,  in  case  a  woman  be  forcibly  taken  away, 
and  married,  she  may  be  a  witness  agawst  such  her  bus-  [  444,  ] 
band,  in  order  to  convict  him  of  fel<my.  For  in  this  case 
she  can  with  no  propriety  be  reckoned  his  wife ;  because 
a  main  ingredient,  her  consent,  was  wanting  to  the  con- 
tract :  and  also  there  is  another  maxim  of  law,  that  no  man 
shall  take  advantage  of  his  own  wrong :  which  the  ravisher 
here  would  do,  if  by  forcibly  marrying  a  woman,  he  could 
prevent  her  from  being  a  witness,  who  is  perhaps  the  only 
mtness,  to  that  very  facU 

*  8  Mod.  186  'Co.  Liu.  133.     See  CorbH  v. 

*  Salk.  119.    I  Roll.  Abr.  347.        Pl(rtiwitz,  K.  B.  26  Geo.  III. 

*  Bro.  Error,  173.    1  Leon.  312.         o  1  Hawk.  P.  C.  3. 

1  Sid.  120.    This  was  also  the  practice        •  2  Hawk.  P.  C.  431 . 

in  the  courts  of  Athens.   (Pott.  An-        '  State  trials,  vol.  1.    Lord  Aud- 

tiqu.  b.  1,  c.  21.)  ley's  case,  Stra.  633. 
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wifc'aricfat*     In  the  civil  law  the  husband  and  the  wile  are  considered 

IncMliiM 

•qjg^  as  two  distinct  persons;  and  may  have  separate  estateti  coo- 
tracts,  debtSy  and  uyuries  ;*  and  therefore,  in  our  ecdesiaih 
tical  courts,  a  woman  may  me  and  be  sued  without  her  hus- 
band;^ and  abio»  in  «o«rtB  of  tqvaty  by  meana  of  whai  ia 
oallad  a  naxt  fAetdt  wtm  lha  Interest  of  the  two  ai« 
.  advarsew^ 

wiMna  Batydioiigkottr  lawiageMialaoiisidMiMiiand  wi&aa 
iMUtota  one  |ienon,  yet  thew  aiesome  tnslaiioai  in  which  die  h 

empu^on.  separately  considered ;  as  inferior  to  him,  and  acting  by  his 
compulsion.  And  therefore  all  deeds  executed,  and  acts 
done  by  her,  during  her  coverture,  are  void  ;  except  in  exe- 
cution of  a  power,  and,  since  lilies  were  abolishcd,j  the  deed 
substituted  in  lieu  of  them,  in  which  case  she  must  still  be 
solely  and  secretly  exaauned,  to  ieai  n  it'  her  act  be  volun- 
tary.^ By  another  recent  statute,^  the  right  of  the  wife 
as  to  dower  is  extended  to  trust  estates,  but  it  may  be  mora 
easily  defeated  by  the  act  of  the  husband  than  heretofore* 
She  cannot  by  will  devise  lands  to  her  husband^  unless 
under  special  circumstances ;  for  at  the  Ume  of  making  it 
she  is  supposed  to  be  under  his  coercion."*  And  in  some 
felonies,  and  other  inferior  crimes,  committed  by  her, 
through  constraint  of  her  husband,  the  law  excuses  her 
but  tliis  extends  not  to  treason  or  murder, 

HowfarUie     The  husbaud  also  (by  the  old  law)  might  give  his  wife 

husband  .  n  ^ 

may  correct  moderate  correction.**  Jbor,  as  he  is  to  answer  for  her  mis- 
behaviour,  the  law  thought  it  reasonable  to  intrust  him  with 
this  power  of  restraining  her,  by  domestic  chastisement,  in 
the  same  moderation  that  a  man  is  allowed  to  correct  his 
apprentices  or  children ;  for  whom  the  master  or  parent  is 
also  liable  in  some  cases  to  answer.  But  this  power  of  cor- 
rection was  confined  within  reasonable  bounds,?  and  the 

[  446  [  husband  was  prohibited  from  using  any  violence  to  his  wife, 
aUter  quam  ad  virum,  ex  causa  regkninii  et  easiigaUonit 
ftxoris  nuB,  Ueiie  et  roHonabUUer  perHnetS   The  civil  law 

•  Cod,  4»  12, 1.  1  3  «c  4  Wm.  IV.  c.  106. 

Ik  3  RoU.  Abr.  298.  "  Co.  Litt.  112. 

1  Mitf.  PI.  22,  83.  •  1  Hawk.  P.  C.  1»  «.  9. 

J  3  &  4  VVir.  TV.  c.  74.  •  Thid.  c.  60.  t,  23. 

k  3i!t  4  Win.  c.  74,  M.  79,  80.         "  Moor.  874. 
see  Liu.  s.  609,  670.  *  F.  N.  B.  80. 
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gave  the  husband  the  nmm^  or  a  laigmr,  authority  over  hia 
wife :  allowing  hinii  foir  some  mndemeanon,Jk^eUi§  et Ju*- 
iiiui  aeriimr  perb§rare  woremf  for  others,  only  moiieim 
tmiitgaiiomm  oMUmJ^  But,  with  ii8»  in  the  pditer  reiga 
o£  Charles  the  seoondy  llua  power  of  oometioii  began  to  be 
doabted}'^  and  a  wife  may  now  have  lecurity  of  the  peace 
against  her  husband;^  or.  In  return,  a  husband  against  his 
wife.^  Yet  die  lower  rank  of  people,  who  were  always  fond 
of  the  old  common  law,  still  claim  and  exert  their  ancient 
fH'ivilege ;  and  the  courts  of  law  will  still  permit  a  husband 
to  restrain  a  witie  of  her  liberty,  in  case  of  any  gross  mis- 
behaviour.*! 

These  are  the  chief  legal  effects  of  marriage  during  the 
coverture;  upon  which  may  observe,  that  even  the  dis- 
abilities, which  the  wife  lies  under,  are  for  the  most  part  inr 
tended  for  her  protection  and  benefit.  So  great  a  fevouriteis 
the  female  sex  of  the  laws  of  England. 


"»  Nov.  117,  c.  14,  and  Vtn  Letn-       •  2  Lev.  128. 
wen,  in  loc.  *  Stra.  1207. 

■  1  Sid.  113.  3  Keb.  433.  <  Stra.  478, 87& 
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CHAPTER   THB  SIXTEfiNTU. 

OF  PARENT  AHD  CHILD. 


[  446  ]    '^BB  next,  and  the  nM  umvefBai  reladon  in  naiare  is 
Parent  wd  immediately  derived  from  the  pieeeding,  beioig  that  beftiveen 
parent  and  child. 
Children  are  of  two  sorts ;  legitimate,  and  sporioiis»  or 

bastards :  each  of  which  we  shall  consider  in  their  order ; 

and,  first,  of  legitimate  children. 
mAS^mi-  I*  ^  legitimate  child  is  he  that  is  born  in  lawful  wedlock, 
or  within  a  competent  time  afterwards.  "  Pater  est  quern 
**  nuptuB  demomtrant,**  is  the  rule  of  the  civil  law  ;^  and 
this  holds  with  the  civilians,  whether  the  nuptials  happen  be- 
fore«  or  after,  the  birth  of  the  child.  With  us  in  England 
the  rule  is  narrowed,  for  the  nuptials  must  be  precedent  to 
the  birth ;  of  which  more  will  be  said  when  we  come  to  con- 
sider the  case  of  bastardy*  At  present  let  us  inquire  into* 
1.  The  legal  duties  of  parents  to  their  legitimate  childiciu 
£.  Theur  power  over  them.  3.  The  dntiea  of  such  efail- 
dren  to  their  parents. 
tieTof  ^'      ^  *  ^®  duties  of  parents  to  legitimate  children : 

^hich  principally  consist  in  three  particulars;  th^ mainte- 
nance, their  protection,  and  their  education. 

The  duty  of  parents  to  provide  for  the  maintenance  of  their 
children,  is  a  principle  of  natural  law ;  an  obligation,  says 
Puffendorf,^  laid  on  them  not  only  by  nature  herself,  but  by 
their  own  proper  act,  in  bringing  them  into  the  world :  for 
they  would  be  in  the  highest  manner  injurious  to  their 
issue,  if  they  only  gave  theur  children  life,  that  they  might 

•  Pf,%,i,5.  »  L.orN.L4,c.ll. 
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afterwards  see  them  perish.  By  begetting  them  therefore, 
they  have  entered  into  a  voluntary  obligation,  to  endeavour 
as  far  as  in  them  lies,  that  the  life  which  they  have  bestowed 
shall  be  supported  and  preserved.  And  thus  the  children 
will  have  a  perfect  right  of  receiving  maintenance  from  their 
parents.  And  the  president  Montesquieu®  has  a  yeiy  just 
observation  upon  this  head :  that  the  estaUishment  of  mar- 
riage in  all  civiHsed  states  is  built  on  this  natural  obltgatton 
of  the  father  to  provide  for  his  children  ;  for  that  ascertains 
and  makes  known  the  person  who  is  bound  to  fulfil  this 
obligation:  whereas,  in  promiscuous  and  illicit  conjunctions, 
the  father  is  unknown;  and  the  mother  finds  a  thousand 
obstacles  in  her  way ; — shame,  remorse,  the  constraint  of  her 
aexy  and  the  rigor  of  lawsf^hal  stifle  hor  indinatioiis 
to  pedbm  this  duty:  and  besides^  she  generally  wants 
ability. 

The  municipal  laws  of  aH  well-regulated  states  have  taken  wM^iMa- 
care  to  enforce  this  duty:  though  Providence  has  done  iti^wasby 

.  .  natural  tf. 

more  effectually  than  any  laws,  by  implanting  in  the  breast  Section, 
of  every  parent  that  natural  fopy'j,  or  insuperable  degree 
of  affection,  which  not  even  the  deformity  of  person  or 
raiBdy  not  even  the  wiekednesSi  ingratitude,  and  rebellion  of 
eilildKDy  can  totally  suppress  or  extinguish. 

The  civil  law^  obliges  the  parent  to  provide  maintenance  Howuiisis 
forhts  child  $  and,  if  he  refuses,   judex  de  eit  re  eognoscet.**  ^^^^ 
Nay,  it  carries  this  matter  so  far,  that  it  will  not  suffer  a  pa-g3^*i«««W* 
rent  at  his  death  totally  to  disinherit  his  child,  without  ex- 
pressly giving  his  reason  for  so  doing :  and  there  are  four- 
teen such  reasons  reckoned  up,^  which  may  justify  such  dis- 
inherison.   If  the  parent  alleged  no  reason,  or  a  bad,  or  a 
false  one/  the  child  might  set  the  will  aside,  tmtquam  teeta- 
menimm  inojfieiatim,  a  testament  contrary  to  the  natural  duty  [  ^  ] 
of  the  parent.   And  it  is  remarkable  under  what  colour  the 
ehildren  were  to  move  ibr  relief  in  such  a  case :  by  sug- 
gesting that  the  parent  had  lost  the  use  of  his  reason  when 
he  made  the  inofficious  testament.    And  this,  as  Puffendorf 
observes,'  was  not  to  bring  into  dispute  the  testator*s  power 
of  disinheriting  his  own  o£&pring ;  but  to  examine  the  mo- 

«  Sp.  L.  K  23,  clL  •  Nw.  115. 

I  I  2 
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lives  upon  which  he  did  itt  and»  if  (hey  vere  feond  d^Or 
live  in  reason,  then  to  set  them  aside.  But  ]^erbaps  this  is 
going  rather  too  iuti  every  man  has,  or  ought  to  have»  by  the 
bws  of  society,  a  power  over  hb  own  property ;  and,  as 
Grotiusvery  wdldisttngaiahes,^  natural  right  obliges  to  give 
a  Meemary  maintenance  to  children ;  but  what  is  more  than 
that  they  have  no  other  right  to,  than  as  it  is  given  them  by 
the  favour  of  their  parents,  or  the  positive  constitutions  of 
the  municipal  law. 
Bv^oorowB     L(>^  see  what  provision  our  own  laws  have  made 

for  this  natural  duty.  It  is  a  principle  of  law,*^  that  there 
is  an  obligation  on  every  man  to  provide  for  those  descended 
from  his  loins ;  and  the  manner,  in  which  this  obligation 
shall  be  performed,  is  thus  pointed  out^  The  &ther,  end 
mother,  grandfather,  and  grandmi^er  of  poor  impotent  per- 
sons shall  maintain  them  at  their  own  charges,  if  of  sufficienft 
ability,  aooording  as  the  quarter-session  shall  direst :  and 
this  liability  is  expressly  continued  by  the  late  poor  law  aot^ 
and^  if  a  parent  runs  away,  and  leaves  his  children,  the 
churchwardens  and  overseers  of  the  parish  shall  seize  his 
rents,  goods,  and,chattels,  and  dispose  of  them  toward  their 
relief.  By  tlie  interpretations  which  the  courts  of  law  made 
upon  these  statutes,  if  a  mother  or  grandmother  married 
again,  and  was  before  such  second  marriage  of  sufficient 
ability  to  keep  the  child,  the  husband  was  charged  to  main- 
tain it:^  for  this  being  a  debt  of  hers,  when  single,  like 
others  extended  to  charge  the  husband.  But  at  her  death, 
the  relation  being  dissolved,  the  husband  was  under  no  far- 
ther obligation*.  This  construction,  however,  was  over- 
ruled."* And  by  the  late  poor  law  act*  it  is  expressly 
enacted,  that  a  husband  is  liable  to  maintain,  as  a  part  of  his 
&mily,  the  children  of  his  wife,  whether  legitimate  or  ille|p- 
timate,  undl  the  age  of  sixteen. 
[  449  ]  No  person  is  bound  to  provide  a  maintenance  for  his 
cUMnmttM  issue,  unless  where  the  children  are  impotent  and  unable  to 

light  «f 

mainte- 

nan^iseu     «  <j« J.  6.  and  p.  1. 2.  e.  7,  ».  3.  ^  SlaiL  5  Ceo.  I.  c.  8. 

A  Bayin.  600.  <  Stjki,  383.  2  Bulstr.  348. 

•  8iit.48Elti.  c  a.  "  2^  T.  HanUm,  4  B,  Ife 

i  4  &  ft  Wm.  IV.  C  76,  M.  66,     1 18.    Cooper  v.  Martin,  \  Fast. 76. 

and  78.  ■  4 &  5  Wm.  IV,  c.  76,s. 67. 
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work,  either  through  infancy,  disease,  or  accident;  and  then 
is  only  obliged  to  iind  them  with  necessaries^  the  penalty 
on  refusal  being  no  more  than        a  month.   For  the 
policy  of  our  laws^  whieh  are  ever  watchful  to  promote 
hidustry,  did  not  mean  to  compel  a  father  to  maintain 
bis  idle  and  lasy  children  in  ease  and  indolence:  but 
thought  it  unjust  to  oblige  the  parent,  against  his  will,  to 
provide  them  with  superfluities,  and  other  indulgencies  of 
fortune;  imagining  they  might  trust  to  the  impulse  of  na- 
ture, if  the  children  were  deserving  of  such  favours.  Yet, 
as  nothing  is  so  apt  to  stifle  the  calls  of  nature  as  religious 
bigotry,  it  is  enacted,^  that  if  any  popish  parent  shall  refuse 
to  allow  his  protestant  child  a  fitting  maintenance,  with  a 
'view  to  compel  him  to  change  hu  religion,  the  lord  chancel* 
lor  shall  by  order  of  court  constrain  him  to  do  what  is  just 
and  reasonable.  But  this  did  not  extend  to  persons  of  another 
religion,  of  no  less  bitterness  and  bigotry  than  the  popish : 
and  therefore  in  the  very  next  year  we  find  an  instance  of  a 
Jew  of  immense  riches,  whose  only  daughter  having  em- 
braced Christianity,  he  turned  her  out  of  doors;  and  on  her 
application  for  relief,  as  she  did  not  state  she  was  poor,  or 
likely  to  become  chargeable  to  the  parish,  it  was  held  she 
was  entitled  to  none.?   But  this  gave  occasion  ^  to  another 
atatnte,'  which  ordains,  that  if  Jewish  parents  refuse  to 
allow  their  protestant  children  a  fitting  maintenance  suitable 
to  the  fortune  of  the  parent,  the  lord  chancellor  on  com- 
plaint may  make  such  order  therein  as  he  shall  see  proper. 

Our  law  has  made  no  provision  to  prevent  the  disinherit-  SS'bTdis- 
ing  of  children  by  will :  leaving  every  man's  property  in  his  Jjj*'^'*^'*^ 
own  disposal,  upon  a  principle  of  liberty  in  this,  as  well  as 
every  other,  action :  though  perhaps  it  had  not  been  amiss, 
if  the  parent  had  been  bound  to  leave  them  at  the  least  a  [  4?50  ] 
necessary  subsistence.    Indeed,  among  persons  of  any  rank 
or  fortune,  a  competence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  estate  settled  upon  the  eldest, 
by  the  marriage-articles.    Heirs  also,  and  children,  are 
favourites  of  our  courts  of  justice,  and  cannot  be  disin- 

•  Stat.  12  Wra.  111.  c  4.  1701. 

►  Lord  liaym.699.  '  1  Ann.  st.  1,  c.  90. 

I.  Jotmi.  18  Feb.  12  Mar. 
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herited  by  any  dubious  or  ambiguous  words ;  there  beii^ 
required  the  utmost  certainty  of  the  testator's  intentions  lo 
take  away  the  right  of  an  heir.* 

From  the  duty  of  maintenance  we  may  easily  pass  to  (imt 
c£  protection,  which  is  also  a  natural  duty*  but  rather  per- 
mitted than  enjoined  by  any  municipal  laws :  nature,  in  this 
respect,  working  so  strongly  as  to  need  rather  a  check  than 
a  spur.  A  parent  may,  by  our  laws,  maintain  and  uphold 
his  children  in  their  law-suits,  without  being  guilty  of  the 
legal  crime  of  maintaining  quarrels.^  A  parent  may  also 
justify  an  assault  and  battery  in  defence  of  the  persons  of 
his  children :  ^  nay,  where  a  man's  son  was  beaten  by  ano- 
ther boy,  and  the  father  went  near  a  mile  to  find  him,  and 
there  revenged  his  son's  quarrel  by  beating  the  other  boy, 
of  which  beating  he  afterwards  unfortunately  died ;  it  was 
not  held  to  be  murder,  but  manslaughter  merely.^  Such 
indulgence  does  the  law  shew  to  the  fhulty  of  human  na- 
ture, and  the  workings  of  parental  afl^tion. 
chi'hir^cn''"*'  The  last  duty  of  parents  to  their  children  is  diat  of  giving 
fw^^'by"'  ^^^^  ^  education  suitable  to  their  station  in  lifb:  a  duty 
«wi»w.  pointed  out  by  reason,  and  of  far  the  greatest  importance  of* 
any.  For,  as  Puffendorf  very  well  observes,^  it  is  not  easy 
to  imagine  or  allow,  that  a  parent  has  conferred  any  con- 
siderable benefit  upon  his  child,  by  bringing  him  into  the 
world;  if  he  afterwards  entirely  neglects  his  culture  and 
education,  and  suiibrs  him  to  grow  up  like  a  mere  beast,  to 
lead  a  life  useless  to  others,  and  shameful  to  himself.  Yet 
[  4f5\  ]  the  municipal  laws  of  most  countries  seem  to  be  defective  in 
this  point,  by  not  constraining  the  parent  to  bestow  a  pro- 
per education  upon  his  children.  Perhaps  they  thought  it 
punishment  enough  to  leave  the  parent,  who  neglects  the 
instructiou  of  his  fiimily,  to  labour  under  those  grieft  and 
inconveniences,  which  his  fiunily,  so  uninstructed,  will  be 
sure  to  bring  upon  him.  Our  laws,  though  their  defects 
in  this  particular  cannot  be  denied,  have  in  one  instahce 
made  a  wise  provision  for  breeding  up  the  rising  genera- 
tion :  since  the  poor  and  laborious  part  of  the  community, 

*  1  Lev.  ISO.  *  Cio.  Jac  296.   1  Hawk.  P.  C. 

*  2  Inst.  564.  83.    See  Foster,  294. 

«  1  Uawk.  F.  C.  Idl.  L.  of  N.  b.  6,  c.  2,  §.  12. 
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when  pait  the  age  of  nurture^  are  taken  out  of  the  hands  of 
thdr  parents,  by  the  statutes  for  apprenticing  poor  chil- 
dren ;  ^  and  are  placed  out  by  the  public  in  such  manner, 
as  may  render  their  abilities,  in  their  several  stations,  of  the 
greatest  advantage  to  the  commonwealth.  The  rich  in- 
deed are  left  at  their  own  optioix>  whether  they  will  breed 
up  their  cliildren  to  be  ornaments  or  disgraoes  to  their 
fiunily*  Yet  m  one  case,  thftt  of  religion,  they  were  under 
peouhiir  restrioUona:  fpr'  by  several  statuteai  reatrictiona 
were  placed  on  education  in  the  Roman  Catholic  religion, 
but  these  are  entirely  removed  by  the  statute  ^  passed  for 
the  emancipation  of  tlie  Catholics. 

2,  The  power  of  parents  over  their  children  is  derived  [  452  ] 
from  the  former  consideration,  their  duty :  this  authority  pare'SSr*' 
being  given  theni>  partly  to  enable  the  parent  more  effeo  2iiUdn£' 
tuaUy  to  perform  his  duty,  and  partly  as  a  recompense  for 
bia  care  and  trouble  in  the  ^thiul  discharge  of  it.  And 
upon  this  score  the  luumcipal  laws  of  some  nations  have 
given  a  much  larger  authority  to  the  parents,  than  others. 
The  ancient  Roman  laws  gave  the  father  a  power  of  life 
and  death  over  his  children ;  upon  this  principle,  that  he 
who  gave  had  also  the  power  of  taking  away.'  But  the 
rigor  o£  these  laws  was  softened  by  subsequent  constitu- 
tions ;  so  that^  we  find  a  father  banished  by  the  emperor 
Hadrian  for  killing  his  son,  though  he  had  committed  a  very 
hflinoua  crimes  upon  thia  maxim,  that  paMa  potwtas  in 
**fikuae  dth$it  wm  in  airoeitatef  eomittere,"  But  still 
they  maintained  to  the  last  a  very  large  and  absolute 
authority  :  for  a  son  could  not  acquire  any  property  of  his 
own  during  the  life  of  his  father ;  but  all  his  acquisitions 
belonged  to  the  father,  or  ajt  least  tbe  profits  of  them  for 
bis  life.b 

The  power  of  a  parent  by  our  English  laws  is  much  Jj^^jjf*- 
more  moderate;  but  still  sufficient  to  keep  the  child  in 
Older  and  obedience.   He  may  lawfully  correct  his  child. 


"  See  page  460. 

"  Stat.  1  Jac.  I.  c.  4,  and  3  Jac.  I. 
c.  6.  Stat.  1 1  &  12  Wm.  111.  c.  4, 
SUU  3  Car.  I.  c.  2. 


y  10  Geo.  IV.  c.  7.  Seean«<,p.99. 
»  £/.28,2,  11.    Cod.  8, 47, 10. 
■  F/.  48.  9,  6. 
»  Imt,  2,  9,  1. 
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being  under  age^  In  a  leaaonable  manner;*  for  this  is  for 
the  benefit  of  bis  edncation.  The  consent  or  concurrence 
of  the  .parent  to  the  marriage  of  his  child  under  age»  was 
also  directed  by  onr  ancient  law  to  be  obtained :  and  it  was 
nntil  lately  absolutely  neeeuary,  for  without  it  the  contract 
was  Toid but  is  now  only  required  under  certain  dreura- 
stances.*  But  this  also  is  another  means,  which  the  law  has 
put  into  the  parent's  hands,  in  order  the  better  to  discharge 
his  duty  ;  first  of  protecting  his  children  from  the  snares  of 
artful  and  designing  persons ;  and,  next,  of  settling  them 
properly  in  life,  by  preventing  the  ill  consequences  of  too 
early  and  precipitate  marriages.  A  father  has  no  other 
[  4dS  ]  power  over  his  son's  eetaie,  than  as  his  trustee  or  guardian : 
for,  though  he  may  receive  the  profits  during  his  chiM  s 
minority,  yet  he  must  account  for  them  when  he  com^B  of 
age  I  but  if  the  child  have  an  independent  fortune,  he  may 
obtain  a  reference  to  a  master  in  chancery,  to  see  whether 
he  be  of  suflSdent  ability  to  afford  the  cluld  a  suitable 
maintenance/  He  may  indeed  have  the  benefit  of  bis  chil* 
dren's  labour  while  they  live  with  him,  and  are  maintained 
by  him :  but  this  is  no  more  than  he  is  entitled  to  from  hts 
apprentices  or  servants.  The  legal  power  of  a  father  (for 
a  mother,  as  such,  is  entitled  to  no  power,^  but  only  to 
reverence  and  respect)  the  power  of  a  father,  I  say,  over  the 
persons  of  his  children  ceases  at  the  age  of  twenty-one :  for 
they  are  then  enfranchised  by  arriving  at  years  of  discretion, 
or  that  point  which  the  law  has  established  (as  some  must 
necessarily  be  established)  when  the  empire  of  the  father, 
or  other  guardian,  gives  place  to  the  empire  of  reason.  Yet, 
till  that  age  arrives,  this  empire  of  the  father  continues  even 
after  his  death ;  for  he  may  by  his  will  appoint  a  guardian 
to  his  children.  He  may  dso  delegate  part  of  his  parental 
authority,  during  his  life,  to  the  tutor  or  schoolmaster,  of 
his  child :  who  is  ^en  tii  loco  parentu,  and  has  such  a 
portion  of  tiie  power  of  the  parent  committed  to  his  charge, 

1  Hawk.  P.  C.  190.  held  both  at  law  and  in  equity.  Skimm 

<  Stat  36  Geo.  IL  33.  ntr  v.  SkiHim,9  Moo.  78.    Jtar  v. 

•  4  Geo  IV.  c.  76.  See  antt,  472.  GreenhiU,  6  Nev.  h  M.  344.   BaH  v. 

f  Hughet  V.  Hughei,  1  Bro.  388.  £atf,  2  Sim.  3ft, 
f  'litis  has  been  v«iy  rec^nUy  so 
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that  of  lettraint  and  correctioiit  as  may  be  neeeiBary  to 
answer  the  purposes  for  which  he  is  employed* 

S.  The  dutiM  of  ehil4ren  to  their  parents  arise  from  a  1(2^^^^^ 
principle  of  natural  justice  and  retribution.   For  to  those,  Ki^t^**" 

who  gave  us  existence,  we  naturally  owe  isubjection  and 
obedience  during  our  minority,  and  honour  and  reverence 
ever  after :  they,  who  protected  the  weakness  of  our  in- 
fimcy,  are  entitled  to  our  protection  in  the  infirmity  of  their 
age ;  they  who  by  sustenance  and  education  have  enabled 
their  o&pring  to  prosper,  ought  in  return  to  be  supported 
by  that  ofispring,  in  case  they  stand  in  need  of  assisU  * 
anoe.  Upon  this  principle  proceed  all  the  duties  of  chil- 
dren to  their  parents  which  are  enjoined  by  positive  laws. 
And  the  Athenian  laws^  carried  this  principle  into  practice 
with  a  scrupulous  kind  of  nicety :  obliging  all  children  to 
provide  for  their  father,  when  fallen  into  poverty ;  with  an 
exception  to  spurious  children,  to  those  whose  chastity  had 
been  prostituted  by  consent  of  the  father,  and  to  those 
whom  he  had  not  put  ui  any  way  of  gaining  a  livelihood.  [  ] 
The  legislakurei  says  baron  Montesquieu,^  considered,  that 
in  the  first  case  the  fiitfaer,  being  uncertain,  had  rendered 
the  natural  obligation  precarious ;  that,  in  the  second  case, 
he  had  sullied  the  life  he  had  given,  and  done  his  children 
the  greatest  of  injuries,  in  depriving  them  of  their  reputa- 
tion ;  and  that,  in  the  third  case,  he  had  rendered  their  life 
(so  tar  as  in  him  lay)  an  insupportable  burthen,  by  furnish- 
ing them  with  no  means  of  subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  to  the  Broninr. 
first  only  of  these  particulars,  the  case  of  spurious  issue* 
In  the  other  cases  the  law  does  not  hold  the  tie  of  nature 
to  be  dissolved  by  any  misbehaviour  of  the  parent;  and 
therefore  a  child  is  equally  justifiable  in  defending  the  per- 
son, or  maintaining  the  cause  or  suit,  of  a  bad  parent,  as  a 
good  one ;  and  is  equally  compellable,^  if  of  sufficient 
ability,  to  maintain  and  provide  for  a  wicked  and  unnatural 
pregemtor,  as  for  one  who  has  shewn  the  greatest  tender- 
ness and  parental  pie^. 

IL  We  are  next  to  consider  the  case  of  illegitimate  chil-  n.  lueguu 
dren,  or  bastards:  with  regard  to  whom  let  us  inquire, 

»  Potter's  Autiq.  b.  4,  c.  Id.  i  Stat.  43  Eliz.  c.  2. 

i  Sp.  L.  b.  26,  c.  5. 
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1.  Wlio  aie  bastards,  fi.  The  legal  duties  of  the  parents 
towards  a  bastard  child.  8.  The  rights  and  incapacities 
attending  such  bastard  children. 

1.  wiioare  1.  Who  are  bastards.  A  bastard,  by  our  English  laws, 
is  one  that  is  not  only  begotton,  but  bom,  out  of  lawful 
matrimony.  The  civil  and  canon  laws  do  not  allow  a  child 
to  remain  a  bastard,  if  the  parents  afterwards  intermary;^ 
and  herein  they  differ  most  materially  from  our  law ; 
which,  though  not  so  strict  as  to  require  that  the  child  shall 
be  begotten,  yet  makes  it  an  indispensable  condition,  to  make 
it  legitimate^  that  it  shall  be  born,  after  lawful  wedlock. 
And  the  reason  of  our  English  law  is  surely  much  superior 
to  that  of  the  Roman*  if  we  consider  the  principal  end  apd 
dssign  of  establishing  the  contract  of  marriagCi  tsken  in  a 
€am\  light;  abstracte^y  from  any  religions  idew»  which  has 

[  455  ]  nothing  to  do  with  the  le^^timacy  or  illegitimacy  Cif  tlu?  chil* 
dren.  The  nuun  end  and  design  of  marriage  therdPore 
being  to  ascertain  and  fix  upon  some  certain  person,  to 
whom  the  care,  the  protection,  the  maintenance,  and  the 
education  of  the  children  should  belong :  this  end  is  un- 
doubtedly better  answered  by  legitimating  all  issue  born 
after  wedlock,  than  by  legitimating  all  issue  of  the  same 
parties,  even  born  before  wedlock,  so  as  wedlock  afterwards 
ensues ;  1.  Because  of  .the  very  great  uncertainly  there  will 
generally  be«  VH  the  proof  that  the  issue  was  reaUy  be- 
gotten by  the  same  man ;  whereas,  by  confining  the  proof 
to  the  birth,  and  not  to  the  begetting,  our  law  has  rendered 
it  perfectly  certain*  what  child  is  legitimate,  and  who  is  to 
take  care  of  the  child-  2.  Because  hy  the  Roman  law  a 
child  may  be  continned  a  haatard,  or  made  legitimate,  ati 
the  option  of  the  &ther  and  mother,  by  a  marriage  ex  poat 
faeiq  i  thereby  opening  a  door  to  many  frauds  and  partiali- 
ties, which  by  our  law  are  prevented.  3.  Because  by  those 
laws  a  man  may  remain  a  bastard  till  forty  years  of  age, 
and  then  become  legitimate,  by  the  subsequent  marriage  of 
his  parents ;  whereby  the  main  end  of  marriage,  the  pro- 
tection of  infants,  is  totally  frustrated.  4.  Because  this  rule 
of  the  Roman  law  admits  of  no  limitations  as  to  the  time 
or  number  of  bastards  so  to  be  legitimated ;  but  a  dosen  of 
them  may,  tyirenty  years  after  their  birth,  by  the  subsequent 

k  /ml,  1, 10, 18.  IhertL  L  4, 1. 17,  c.  1. 
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marriage  of  their  parents,  be  admitt^  to  all  the  privileges 
of  legitimate  children.  This  is  plainly  a  great  discourage- 
ment to  the  matrimonial  state ;  to  which  one  main  induce- 
ment is  usually  not  only  the  desire  of  having  children^  but 
also  the  desire  of  procreating  lawful  heirs*  Whereas  our  con- 
stitutions guard  against  this  indecency,  and  at  the  same  time 
give  sufficient  allowance  to  the  frailties  of  humao  nature. 
For^  if  a  child  be  begotten  while  the  parents  are  single, 
and  they  will  endeavour  to  make  an  early  reparation  for  the 
o£Ebnce,  by  marrying  within  a  few  months  after,  our  law  is 
so  indulgent  as  not  to  bastardise  the  child,  if  it  he  born, 
though  not  begotten,  in  lawfiil  wedlock;  for  this  is  an 
incident  that  can  happen  but  once,  since  all  future  children 
will  be  begotten,  as  well  as  born,  witliin  the  rules  of  honour  £  455  ] 
and  civil  society.  Upon  reasons  like  these  we  may  sup- 
pose the  peers  to  have  acted  at  the  parliament  of  Merton, 
when  they  refused  to  enact  that  children  born  before  mar- 
riage should  be  esteemed  legitimate.^  The  Scotch  law, 
however,  conforms  to  the  avil  law  in  this  respect,  but  a 
bastard,  though  thus  legitimized  in  Scotland  cannot  inherit 
lands  in  England."* 

From  what  has  been  said  it  appears,  that  all  children  By  our  i»w. 
born  before  matrimony  are  bastards  by  our  law:  so  it  is 
of  all  children  born  so  long  after  the  death  of  the  husband, 
that,  by  the  usual  course  of  gestation,  they  could  not  be 
begotten  by  him.  But,  this  being  a  matter  of  some  uncer- 
tainty, the  law  is  not  exact  as  to  afewdays.^  And  this 
gives  occasion  to  a  proceeding  at  conmion  law,  where  a 
widow  is  suspected  to  feign  herself  with  child,  in  order  to 
produce  a  supposititious  heir  to  the  estate:  an  attempt 
which  the  rigor  of  the  Gothic  constitutions  esteemed  equi- 
valent to  the  most  atrocious  theft,  and  therefore  punished 
with  death.^  Id  this  case,  with  us,  the  heir  presumptive  may 

'  liogavfrunt  omnet  epitcopi  mag-  approbattB.    Stat.  20  Hen.  ILL  c.  9. 

nates,  ut  cmuentirtnt  yuod  Mil  mutt  See  the  intrcdnctiim  to  the  great  char- 

DMiHnMmttim  «f«in(  li^iiiij,  tkui  iUi  ter,  tdit,  Osem,  1759,  $ub  miM  1268. 
qui  naH  $unt  po»t  matHmmium,  fitie  Doe  t.  Vardill,  6  B.  ft  C.  438. 

eMtttUtrimkOHfroUgUkm,  Et  6 BH.  479,  N.  S.  9Bli8S,N.8. 
tttmites  tft  barone$  una  voce  re-  Cro.  Jac.  541. 


sponderunt,  qtwd  nolunt  leges  Anglia;  °  Stiernbook  dejun  Gothor,  i.  3j 
mutan  pue  hucusque  mitata  sunt  et     c.  & 
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have  a  writ  de  ventre  hupiciendo,  to  examine  whether  she 
be  with  child,  or  not ;  p  and,  if  she  be,  to  keep  her  under  pro- 
per restraint,  till  delivered ;  which  is  entirely  confomuible 
to  the  practice  of  the  civil  law but,  if  the  widow  be  upon 
due  exammation  found  not  pregnant,  the  presumptiTe  heir 
ahall  be  admitted  to  the  inheritance,  though  liable  to  lose 
H  agun,  on  the  birth  of  a  child  within  forty  weeks  from  the 
death  of  a  husband.'  Bot  if  a  man  dies,  and  his  widow 
soon  after  marries  again,  and  a  child  b  bom  wtthm  such  a 
thne,  as  that  by  the  course  of  nature  it  might  have  been  the 
child  of  either  husband  ;  in  this  case  he  is  said  to  be  more 
than  ordinarily  legitimate ;  for  he  may,  when  he  arrives  to 
years  of  discretion,  choose  which  of  the  fathers  he  pleases.* 
To  prevent  this,  among  other  inconveniences,  the  civil  law 
ordained  that  no  widow  should  marry  infra  annum  hictus,^ 
[  4^7  ]  A  rule  which  obtained  so  early  as  the  reign  of  Augustus,^ 
if  not  of  Romulus :  and  the  same  constitution  was  probably 
handed  down  to  our  early  ancestors  from  the  Romans, 
during  their  stay  in  this  island;  for  we  find  it  established 
under  Uie  Saxon  and  Danish  governments  J 
JJJf^^-j^    As  bastards  may  be  born  before  the  coverture  or  marriage 
b^l^c^.^  atale  is  b^n,  or  after  it  is  determined,  so  also  cMldien  bom 
during  wedlock  may  fat  some  dreumstanees  be  bastards.  As 
if  the  faosband  foe  out  of  the  kingdom  of  England,  (or,  as 
the  law  somewhat  loosely  phrases  it,  extra  quatuor  marid) 
for  above  nine  months,  so  that  no  access  to  his  wife  can  be 
presumed,  her  issue  during  that  period  shall  be  bastards.'' 
But,  generally,  during  the  coverture  access  of  the  husband 
shall  be  presumed,  unless  the  contrary  can  be  shown  \^  which 
may  however  be  proved  either  by  showing  him  to  be  else- 
where, or  that  access  did  not  take  place,  or  was  impossible : 
for  the  general  rule  is,  prmsumitur  pro  legitimationeJ  In 
a  divorce^  a  mensa  et  thoro,  if  the  vrife  breeds  children, 

f  Co.  Liu.  8.    Bract.  L,  2,  c.  32.  dtcim  menui.  L.  L.  Ethelr.A.  D.  1006. 

*  Ff,  35,  tit,  4,  per  tot,  L,  L.  Camtt.  e.  71. 
'  BrittoB.  «;69,pb  160.  *  Go;  Eitt.  M. 

•  Co.  Liu.  8.  •  «  8aU.  123.  3  P.  W.  276.  Stis^M. 
»  Cod.  5,  9,  2.  >  5  Rep.  98.    See  Mm-rh  v.  Da- 

•  But  the  year  was  then  only  ten     vis,  3  Car.  &  P.  216,  4-27,  and  the 
months.    Ovid.  Fa»t.  1. 27.  Banbury  Peerage  caae,  which  is  se- 

*  Sit  OMUtii  vidua  sine  marito  dito>     parately  reported. 
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they  are  bastards  ;  for  the  law  will  presume  the  hwfband  and 
wi£s  Gonformable  to  the  sentence  of  separatioOf  usleas  access 
be  proved :  but>  in  a  voluntary  separation  by  agreement)  the 
law  will  suppose  access^  unless  the  negative)  be  shown  J  So 
also  If  there  is  an  apparent  impossibility  .of  procreation  on 
the  part  of  the  husband,  as  if  he  be  only  eight  years  old,  or 
the  like,  there  the  issue  of  the  wife  shall  be  bastard.^  Like- 
wise, in  case  of  divorce  in  the  spiritual  court  a  vinculo  ma- 
trimoniiy  all  the  issue  born  during  the  coverture  are  baa* 
tards  ;^  because  such  divorce  is  always  upon  some  causej 
that  rendered  the  marriage  nnhuiirfDl  and  nuU  from  the  ber 
ginniog.  ,  . 

Let  UB  next  see  the  duty  of  .parenla  to  their  bastard 

^  of  parents  to 

children,  by  our  law ;  which  .ia  principally  that  of  main-  ^^^^^^ 
tenance.  For,  though  bastards  are  not  looked  upon  as  chil- 
dren to  any  civil  purposes,  yet  the  ties  of  nature,  of  which 
maintenance  is  one,  are  not  so  easily  dissolved :  and  they 
hold  indeed  as  to  many  other  intentions ;  as,  particularly, 
that  a  man  shall  not  marry  his  bastard  sister  or  daughter*^  [  4i58  ] 
The  civil  law,  therefi»re»  when  it  denied  maintenance  to  biih 
tarda  begotten  under  certain  atrocious  cinmmstaBceB^^  was 
ndther  coosonaot  to  nature,  nor  reason,;  however  pnofli^ite 
and  wksked  the  paints' might  justly  be. esteemed. 

The  method  in  which  the  English  law  provides  mainte-  syouruw. 
nance  for  them  has  been  recently  greatly  altered.  By  the 
former  law,  when  a  woman  was  delivered,  or  declared  her- 
self with  child,  of  a .  bastard*  and  would  by  oath  before  a 
justice  of  peace  charge  any  person  as  having  got  her  wilh 
child,  the  justiee  was  to  cause  such  person .  to  be  appre- 
hended, and  comnut  Imn  till  he  gave  securilyy  either  to 
rasintun  the  chUd,  or  appear  at  the  next  quarteMMsions  to 
dispute  and  try  the  fact.  But  if  the  woman  died,  or  was 
married  before  delivery,  or  miscarried,  or  proved  not  to  have 
been  with  child,  the  person  was  discharged :  otherwise  the 
sessions,  or  two  justices  out  of  sessions,  upon  original  applica- 
tion to  them,  might  have  taken  order  for  the  keeping  of  the 
baataid,  by  ehaiging  the  mother  or  the  reputed  fiuher  with 

.    y  Salk.  123.  0  Lord  Raym.  68.    Comb.  356. 

*     «  Co.Litt.S44.  •  N«0.89,«.16. 
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the  payment  of  money  or  other  sustentation  for  that  purpose. 
And  if  such  putative  father,  or  lewd  mother,  ran  away  from 
the  parish,  the  overseers  by  direction  of  two  justices  might 
seize  their  rents,  goods,  and  chattels,  in  order  to  bring  up 
the  said  bastard  child.  Yet  such  was  the  humanity  of  the 
Um,  that  no  woman  could  be  compulsively  questioned  con- 
eeming  the  fiither  of  her  chiki,  till  one  month  aiter  her  deH- 
fory :  which  indulgence  was  howew  wj  heqaeady  a 
hanbhip  upon  parishes,  by  giving  the  ptrants  opportmiilf 
to  emip».  But  by  the  Poor  Loir  Ael^  4  &  5  Wm.  IV. 
e«  7OyfB.09ife  70»all  pMnriow  atitsm  on  this  sulject  are  re* 
pealed ;  and  by  s.  71,  it  is  enacted,  that  every  child  whieh 
ihatt  he  bom  a  basted,  after  the  passing  of  the  act,  shall 
fellow  the  settlement  of  the  mother  until  he  shall  attain  six- 
teen, or  shall  acquire  a  settlement  in  his  own  right,  and  such 
mother  shall  be  bound  to  maintain  such  child  as  part  of  her 
family,  until  sixteen  ;  and  such  liability  is  to  cease  on  mar- 
riage. By  s.  72,  if  such  child  shall  become  chargeable  to 
the  parish  the  overseers  or  guardians  may,  after  diligent  in- 
quiry as  to  the  father,  apply  to  the  quarter-sessions  for  an 
Older  en  the  pntatlre  father^  and  the  court  may  make  suoh 
Ofder^  provided  the  eikbsnce  of  the  mother  be  eomborated 
by  other  teitimonyy  bat  tuehoider  shall  hi  no  oaae  eontinna 
in  Ibvee  aftor  Uie  child  shall  attain  aeven  yearn.  Provision 
k  alae  made  by  the  act  for  enlbicing  the  order,  (ss.  75-78.) 
•.fiMtitMi  S.  I  proceed  acxt  te  the  rights  and  incqpaokiea  which 
cMmotEm.  appertain  to  a  bastard*  The  rights  are  very  few,  being  only 
such  as  he  can  acquire  ;  for  he  can  inherit  nothing,  being 
looked  upon  as  the  son  of  nobody,  and  sometimes  called 
filius  nulliusj  sometimes  JilitLS  populiA  Yet  he  may  gain  a 
[  459  ]  surname  by  reputation,*  though  he  has  none  by  inheritance.^ 
All  other  children  have  their  primary  settlement  in  their 
&ther*s  parish  $  but  a  bastard,  by  the  old  law,  was  settled  in 
die  parish  where  born,  for  he  hath  no  hJihetJS  How* 
ever.  In  case  of  firaud^  as  if  a  woman  were  sent  either 
by  order  of  justioesy  or  cane  to  beg  as  a  vagrant  to  a 
parish  which  she  did  not  belong  to^  and  dropped  her 
bastard  there;  the  bastardy  in  the  first  case,  was  settled  in 

*  Fort.  d»  L.  L.  c.  40.  '  Saik.  427. 

•  c<».iitt.a. 
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the  pariah  from  whence  she  was  illegally  reniofied;^  or, 

in  the  latter  case,  in  the  mother's  own  parish,  if  the  mo- 
ther be  apprehended  for  her  vagrancy.'  Bastards  also,  born 
in  any  licensed  hospital  for  pregnant  women,  were  settled  in 
the  parishes  to  which  the  mothers  belong  ;j  and  this,  by  the 
new  poor  law,  as  we  have  just  seen,^  is  now  the  universal 
rule.  The  incapacity  of  a  bastard  consists  principally  in 
thisy  that  he  cannot  be  heit  to  anjrione,  nrithor  era  he  have 
hmrif  hut  of  his  own  body;  for  being  nMmfiSimi  he  is 
therefore  of  kin  to  nobody,  and  haa  no  ancestor  from  whom 
any  inheritable  blood  can  be  derived.  A  bastard  was  also^ 
in  strictness,  incapable  of  holy  orders ;  and,  though  that 
were  dispensed  with,  yet  he  was  utterly  disqualified  from 
holding  any  dignity  in  the  church:^  but  this  doctrine  seems 
now  Obaolete;  and  in  all  other  respects^  there  is  no  distino^ 
tionjbetmn  a  bastard  and  another  man.  And  really  any 
odier  &tindtio»i  bnt  lliat  ef  not  inheriting^  wbidi  ciril  pOA 
Hey  rendetaneceuavy,  wduld^  with'  legitd  to  the  inneeeal 
ofilbprhig  of  hie  parentiTerimaSy  be  odious,  imjust,  and  emei 
to  the  last  degree  :  and  yet  the  civil  law,  so  boasted  of  for 
its  equitable  decisions,  made  bastards  in  some  cases  in- 
capable even  of  a  gift  from  their  parents."*  A  bastard  may, 
lastly,  be  made  Icsgitimftte,  and  capable  of  inheriting,  by  the 
transoendent  power  of  an  act  of  parliament,  and  not  other- 
wise^ as  waa  done  in  the  case  of  John  of  Gent's  bastard 
cfaildfen»     a  statute  ef  Richard  the  seoend. 

k  Salk.  121.  '  Fortesc.  c.  40.   6  iUp.  68. 

>  Stat.  17  Geo  II.  c.  5.  "  Cod.  6,  57, 6. 

J  Stat  1 3  Geo.  III.  €.83.  '4  ImU  36, 
^  i)ee  ante,  p.  494. 
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[  4^  J     The  only  general  private  relation,  now  remaining  to.ln- 
Se  subjert  discussed  is  that  of  guardian  and  ward ;  which  bears  a  fcrj 
if"**  *^  near  resemblance  to  the  last,  and  is  plainly  derived  out  of 
it;  the  guar^aB  \mn§^  only  a  temporary  paceat,  that  is,  itut 
to  long  time  aa  ibe  ward  is  an  infant,  or  underage.  In 
fiamining  thia  ipealct  of  iriationahip»  I  ahall  finHconsida 
the  diflemt  lunda  of  g^iardiam,  how  thoy  Mte  ifipoMM^ 
aid  tbair  power  and  dat][:  next,  thedifirant  ages  d0r,. 
sons,  as  defined  by  the  law :  and  lastly,  the  privilege  ^ 
disabilities  of  an  infant,  or  one  under  a^c  and  subj^  tft-; 
guardianship.  . 
i.Thedif.      I.  The  guardian  with  us  performs  the  office  bothof  tbfr. 
ccjiw-     tutor  and  curator  of  the  Komaalawa;  the  former  of  wbid) 
bad  the  charge  of  the  maintenance  aad  educattfwi  of  tbe 
niiiior»  the  laller  the  care  of  lua  fiMrtiiiia ;  or,acoeidiiigto. 
the  knguage  of  the  court  of  chanceiyf  the  Mar  ww  A* 
eonmuttee  of  the  penHm,  the  eurw^  the  connitfeee rf.^ 
estate.    But  this  oiiice  was  frequently  united  intbedfil 
law     as  it  is  always  in  our  law  with  regard  to  minoni 
though  as  to  lunatics  and  idiots  it  is  commonly  kept  distiflct. 
[  461  ]         the  several  species  of  guardians,  the  first  are  guardians 
The  Hev  cral  by  nature :  viz.  the  fi&ther  and  (in  some  cases)  the  mother  of 
SSm^SL  the  child.   For  if  an  estate  be  left  to  an  in&nt,  the  b&a 
la  by  eomoKNi  law  the  goaidiaii,  and  must  aooomt 
child  for  the  profita.^*  And,  with  regard  to  dwighiaWyft 
seems  by  construction  of  the  statute  4  &  5  Ph.  &  litf;  c.( 

«  Ff,  26,  4, 1.  *  Co.  litU  88. 
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that  the  father  might  by  deed  or  will  assign  a  guardian  to 
any  woraan-child  under  the  age  of  sixteen  ;  and,  if  none  be 
so  assigned,  the  mother  shall  in  this  case  be  guardian.^ 
There  are  also  guardians  for  nurture  ;^  which  are«  of  coime^ 
the  father  or  mother,  till  the  infant  attains  the  age  of  foarteen 
years:*  and  in  default  of  fiitber  or  moAer,  the  ordmary 
usnally  assigns  some  discreet  person  to  take  care  of  the 
infiuit's  personld  eslatle,  and  to  prvride  for  his  maintenance 
and  education,'  although  his  power  to  do  so  has  been 
questioned.^  Next  are  guardians  in  socage^  who  are  also 
called  guardians  hy  the  common  law.  These  take  place  only 
when  the  minor  is  entitled  to  some  estate  in  lands,  and  then 
by  the  common  law  the  guardianship  devc^ves  upon  his  next 
of  kin,  to  whom  the  inheritance  cannot  possibly  descend; 
«8s  where  die  estate  descended  finom  his  firther»  in  this  case 
his  nnele  by  Ae  mother's  side  cannot  possibly  Inherit  this 
estate,  and  therefore  shall  be  the  guardian>  For  the  kw 
judges  it  improper  to  trust  the  person  of  an  in&nt  in  his 
hands,  who  may  by  possibility  become  heir  to  him ;  that 
there  may  be  no  temptation,  nor  even  suspicion  of  tempta- 
tion»  for  him  to  abuse  his  trust.*  The  Roman  laws  proceed 
on  ft  qmte  contrary  principle,  committing  the  care  of  the 
ndnor  to  him  who  is  the  next  to  succeed  to  the  inheritaiiee« 
pvesnming  that  the  next  heir  would  take  the  best  care  of  an 
eslftle,  to  which  he  has  a  prospect  of  succeeding:  and  tUs 
they  boast  to  be  mmnma  proffidenHa.^  But  in  the  mean- 
time they  seem  to  have  forgotten,  how  much  it  is  the  guar-  [  462  ] 
dian's  interest  to  remove  the  incumbrance  of  his  pupils  life 
from  that  estate  for  which  he  is  supposed  to  have  so  great 
a  regard>   And  this  affords  Fortescue,^  and  sir  Edward 

*  8  Rep.  99.  (.7,  c.  U. 

«  GA.IJlt.88.  1  F/.26»  4»1. 

*  Moor,  738  .  3  Rep.  38.  ^  The  Roman  satirist  was  ftilly 
»  2  Jones,  90.  2  Lev.  163.  aware  of  thi*  danger,  when  he  puts 
«  Buck  V.  Draptr,  3  Atk,  631.     this  private  prayer  into  the  mouth  of 

3  Burr.  1435.  a  selfish  guardian; 

*  Litt.  §.123.  ^jmpilkm^%limm^pmipmimm 


*  Nunqtuam  hiMm  •ttcii/m  dtjur$ 


In  ifu  htniHait  dnMrt .  OlasT. 

K  K 


.  J  ^  .^  i.y  Google 


4M  or  svAAniAN  amo  waiid.      [Ch.  xnt. 

Col»»** an  ample  o^nP^i'itiUMty  finr  tiuuipb;  Ui«y  frfBnung* 
duiftto  oomnk  the  ewlody  of  an  infant  ta  bim  that  laneatt 
in  auoeefaioii  ia  **  ^mui  agmm  cmmmUere  hpo,  ad  dewo^ 
nmtkm/*^  Theae  goafdiana  in  iocage,  like  tboee  Ibr  niir* 
tUMi  eonlinua  only  till  the  minor  is  fourteen  yeaia  of^age; 
for  then,  in  both  cases,  he  is  presumed  to  have  diaeietionf 
80  far  as  to  choose  his  own  guardian.    This  he  may  do, 
unless  one  be  appointed  by  the  father,  by  virtue  of  the 
statute  12  Car.  II.  c.  24,  confirmed  by  1  Vict.  c.  2G,  s.  1, 
which,  considering  the  imbecility  of  judgment  in  children  of 
the  a^e  of  fourteen,  and  the  abolition  of  guardianship  in 
chivalry  (which  lasted  till  the  age  of  twenty-one,  and  of 
which  we  shall  speak  beteafter)  enacts,  that  any  father, 
under  age  or  of  full  age,  may  by  deedl  or  will  diapoae  of  t(ie 
eustody.of  his  cbild«  eitbar  beni  or  «nboiii«  to  any  peraoo, 
except  a  popiab  reeusant*  eitber  in  poaaeaaion  ot  iever8ioo» 
litt  aueb  child  attaina  the  age  of  one  and  twenty  yeara. 
Xbeae  are  caUed  guardiaaa  Ay  jtalirfv,  or  i$itmc»fury 
goardiaiia.  There  ate  also  speebl  guatdiana     e$mim  of 
•London,  and  other  places    bill  tbey-are  partienlar  exeei^ 
lions,  and  do  not  fall  under  the  general  law. 
The  power       The  powcr  and  reciprocal  duty  of  a  guardian  and  ward 
IriSin^  are  the  same,  pro  tempore,  as  that  of  a  father  and  child ;  and 
•adwMd.    therefore  1  shall  not  repeat  them  :  but  shall  only  add,  that 
the  guardian,  when  the  ward  comes  of  age,  is  bound  to  give 
[  463  ]  him  an  account  of  all  that  he  has  transacted  on  his  behalf 
and  nMiBt  answer  for  all  losses  by  his  wilful  default  or  neg- 
llgenoe.   In  order  therefore  to  prevent  diaagreeaUe  eonleala 
with  young  gentlemen,  it  has  become  a  practice  for  many 
guardians,  of  large  estates  especially,  (o  indemnify  tbeine- 
aelves  by  applying  lo  the  court  of  chancery,  acting  under  its 
direction,  and  accounting  annually  before  the  officers  of  that 
court   For  the  lord  chancellor  is,  by  right  derived  from  the 

*  1  Inst  88.  another  of  the  Grecian  legislators,  di- 

■  See  Stat.  Hibem.    14  Hen.  III.  reeled  that  the  inheritance  should  go 

This  policy  of  our  Englisli  law  is  war-  to  the  father's  relation?,  but  the  edu- 

raated  by  the  wise  institutions  of  Solon,  cation  of  the  child  to  the  mother  s ;  that 

who  pcovidod  that  no  one  abovld  be  the  gsMdisBihip  and  nghtof  fseee»> 

anothei^  guenlian,  who  wa»  to  enjoy  moo  might  elwayt  be  kept  diainct. 

the  estate  after  Wis  death.  '(PoUer'e  (Petit.  Leg.  ^{^/.6,t.7•) 
Antiq.  b.  1,  c.  26.)  And  eheroadm»       *  Co.  liiuW. 
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crown,  the  general  and  supreme  guardian  of  all  infants,  as 
well  as  idiots  and  lunatics  ;  that  is,  of  all  such  persons  as 
have  not  discretion  enough  to  manage  their  own  concerns. 
In  case  therefore  any  guardian  abuses  his  trust,  the  court 
wiH  cheek  and  punkii  Inm;  nay  aometimes  will  proceed  to 
the  removal  of  hlniy  and  appohit  another  in  hia  stead.' 

0*  Let  U8  next  connder  the  wurd  or  peraon  wHfaui  age,  ^^^I'J'oT;^: 
fi>r  whoae  aasUtance  and  support  tbcee  guardians  are  con* 
stitttted  by  law ;  or  who  It  is,  that  ie  said  to  be  within  age. 
The  ages  ui'  male  and  female  are  different  for  different  pur- 
poses.   A  male  at  twehe  years  old  may  take  the  oath  of 
allegiance ;  at  fourteen  is  at  years  of  discretion,  and  there- 
fore loa^  consent  or  disagree  to  marriage,  may  choose  his 
guardian,  and,  if  his  discretion  were  aetoaUy  proved,  might 
make  his-  testament  of  his  personal  estate;  but  no  will  of 
any  person  under  twenty-one  exeenled  aftnr  the  1st  of 
January  1886,  shall  be  valid;  but  at Hfomimm  he  may  be  an 
executor;  and  at  twenty-one  is  at  his  own  disposal,  and  may 
alien  his  lands,  goods,  and  chattels.    A  female  also  at  seven  ' 
years  of  age  may  be  betrothed  or  given  iti  marriage;  at  nine 
is  entitled  to  dower ;  at  twelve  is  at  years  of  maturity,  and 
therefore  may  consent  or  disagree  to  marriage,  and,  if  proved  . 
to  have  sufficient  diaoretion»  might,  before  the  recent  act,« 
bequeath  her  personal  estate;  but  ibis,  as  we  have  seen^  is 
now  altered;  hot  utfourtem  she  is  at  years  of  legal  discie- 
Ikm,  and  may  choose  a  guardian ;  at  eewnieen  may  be  execu- 
trix ;  and  at  twenty-one  may  dispose  of  herself  and  her  lands. 
So  that  full  age  in  male  or  female  is  twenty-one  years,  which 
age  is  completed  on  the  day  preceding  the  anniversary  of  a 
person's  birth who  till  that  time  is  an  infant,  and  80  styled 
in  law.   Among  the  ancient  Greelu  and  Romans  wofnen 
were  never  of  age  but  subject  to  perpetual  guardianship,"    46^  1 
nnlees  when  married  **  nin  cotuveniseemt  in  numum  viri 
and,  when  that  perpetual  tutelage  wore  away  in  process  of 
time,  we  find  that,  in  females  as  well  as  males,  full  age  was 
not  till  twenty-five  years.*   Thus  by  the  constitution  of 

tlSU«4A4.  1P.W«M.708.        27  Feb.  1775. 

<  1  VicUc.  96,  •.7.  *  Pott.  Antiq.  b.  4»  c«  II*  Cie. 

'  Salk.  44,  625.  Lord  Rayra.  480.     fro  Mm  en.  12. 
1096.    Todtfrv.^iMMH,  J)em,Pne.        Wn«<.  1,23,  1. 
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dtfierent  Ungrdoms,  thu  period^  which  is  merely  arUitrary,' 
and  juris  posiUvi,  is  fixed  at  difl^rent  times.  '  Soodand' 
agrees  with  England  in  this  point ;  (both  probably  copying 
from  the  old  Saxon  constitutions  on  the  continent,  whi(^ 

extended  the  age  of  minority  "  ad  annum  vigesimumprimum, 
*'  et  eo  usque  juvenes  sub  tutelam  reponunt^'^)  but  in  Naples 
they  are  of  full  age  at  eighteen,'  in  France,  with  regard  to 
marriage,  not  till  twenty-one ;  and  in  Holland  at  twenty-Jive^ 
tiirpdrt.  3.  Infants  have  various  privileges,  and  various  disnbili- 
SSSffii^  ties :  but  their  very  disabilities  are  privileges ;  in  order  to 
secure  them  from  hurting  themselves  by  their  own  impro- 
vident acts.  An  infant  when  sued  appears  to  defend  his 
cause  by  guardian ;  for  he  is  to  defend  him  against  all  attacks 
as  well  by  law  as  otherwise  ^  but  he  may  sue  either  by  his 
guardian^  or  proehein  amy^  his  next  friend  who  is  not  \ai 
guardhin.  This  pmAam  amy  may  be  any  person  who  wiH 
undertake  the  infiint's  cause;  and  it  frequently  happens* 
that  an  infioit,  by  Ins  proehmm  amyt  institutes  a  suit  in 
equity  agdnst  a  fintudttlent  guardian.  In  criminal  cases,  an 
infant  of  the  age  of  fourteen  years  may  be  capitally  punished 
for  any  capital  offence:*  but  under  the  age  of  seven  he 
cannot.  The  period  between  seven  and  fourteen  is  subject 
to  much  uncertainty  :  for  the  infant  shall,  generally  speak- 
ing, be  judged  primd  facie  innocent ;  yet  if  he  was  doli 
owpax,  and  could  discern  between  good  and  evil  at  the  time 
of  the  ofience  committed,  he  may  be  convicted  and  undergo 
judgment  and  execution  of  death,  though  he  hath  not  af- 
[  4^  ]  uined  to  years  of  puberty  or  discretion.^  And  sir  Matthew 
Hale  gives  us  two  instances,  one  of  a  girl  of  thirteen,  who 
was  burned  for  killing  her  mistress ;  another  of  a  boy  stHl 
younger,  that  had  killed  his  companSoui  and  hid  himself 
who  was  hanged;  for  it  appeared  by  his  Mdiiig  tiiat  he 
knew  he  had  done  wrong,  and  could  discern  between  go<Nl 
and  evil:  and  in  such  cases  the  maxim  of  law  is,  tiiat 

*  Stiernhook  (iejiiri!  SueaNum.  r  2,  liamcnt  to  be  of  age  at  eighteeo*  See 

«•  2.   This  u  also  the  period  wbeo  the  ante  p.  261,  n.  ^ 
king,  at  well  m  iIm  subject,  trritM  at       ■  Co.  litt.  186.  Mr,  J.  CobiMge^ 

fiitl  tg9  ia  mudwn  Sweden.    Mod.  note. 
Un.  HIM.  mtxiii.  220.   Her  preieill        '  1  Hal.  P.  C.  25. 
nejcsty  wee  decleied  hy  ed  of  per*       *  1  Uel.  P.  C.  28. 
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flic#&^  iuppkt  oMetu   do  alao,  in  much  more  iDoderv  * 
UxoeB,  a  boy  of  ten  years  old,  who  was  guilty  of  a  heinous 
murder,  was  held  a  proper  subject  for  capital  punishment, 
by  the  opinion  of  all  the  judges.* 

With  regard  to  estates  and  civil  property,  an  infatit  hath 
many  privileges,  and  this  may  be  said  in  general,  that  an 
iofant  shall  lose  nothing  by  nou-claim,  or  neglect  of  de* 
iqaiiding  liis  ijght;  nor  shall  any  other  laches  or  negli- 
gfppoe  be  imputed  to  an  iafimtf.  except  in  some  very  parti- 
(Hflar  cases* 

It  is  generally  true,  that  an  infant  can  neither  aliene  his  uemtuuu 
lands,  nor  do  any  legal  act,  nor  make  a  deed,  nor  indeed  auw*. 
any  manner  of  contract,  that  will  bind  him.  But  still  to 
all  these  rules  there  are  some  exceptions :  part  of  which  were 
just  now  mentioned  in  reckoning  up  the  dififerent  capacities 
irbich  they  assume  at  different  ages :  and  there  are  othersi 
a  lew  of  which  it  may  not  be  improper  to  recite^  as  a  general 
Mjpeamea  q£  the  whole*  And,  firsts  it  is  true^  that  .in&nts 
loannot  aliene  their  estates:  but  in£mt  trustees^  or  mort- 
gagees, are  enabled  to  convey,  under  the  direction  of  the 
court  of  chancery  or  exchequer,  or  other  courts  of  equity, 
the  estates  they  hold  in  trust  or  mortgage,  to  such  person  as 
the  court  shall  appointJ  Also  it  is  generally  true,  that  an 
iniant  can  do  no  legal  act :  yet,  an  infant,  who  has  an  ad- 
VDwson,  may  present  to  the  benefice  when  it  becomes  void.' 
.For  the  law  in  this  case  dispenses  with  one  rule*  in  order  to 
maintaiii  others  of  fiur  greater  consequence :  it  permits  an  ^  j 
iafimt  to  present  a  derk  (who»  if  unfit«  may  be  rejected  by 
tbe  Inshop)  rather  than  either  sufier  the  church  to  be  un* 
served  till  he  comes  of  age,  or  permit  the  infant  to  be  de- 
barred of  his  right  by  lapse  to  the  bishop.  An  infant  may 
also  purchase  lands,  but  his  purchase  is  incomplete:  for^ 
when  he  comes  to  age,  be  may  either  agree  or  disagree  to 
ity.  as  he  thinks  prudent  or  proper,  without  alleging  any 
reason;  and  so  may  his  heirs  after  him,  if  he  dies  without 
baving  completed  his  agreement.'  It  is,  fiurther,  generally 
true,  that  an  in&nt,  under  twenty-one,  can  make  no  deed 

*  Fwler,  72.  *  Co.  LitUl72. 

y  1  Wm.  IV.  c.  60.   4  &  6  Wm.        •  lbid,2, 
1V.C.23.  l&2VicUc69. 
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but  what  is  afterwards  voidable :  yet  in  some  cases^  he  may 
bind  bimielf  apprentice  by  deed  indented  or  indentures,  for 
seven  years;  and^  he  may  by  deed  or  will  appoint  a 
guardian  to  his  children,  if  he  has  any.  Lastly,  it  is  ^ne- 
rally  tnie>  that  an  infiint  can  make  no  other  contract  that 
will  bind  him :  yet  he  may  hind  himself  to  pay  for  his  ne» 
cessary  meat,  drink,  apparel,  physic,  and  such  other  neces- 
saries; and  tikewise  for  his  good  teaching  and  instruction, 
whereby  he  may  profit  himself  afterwards.^  And  thus 
much,  at  present,  for  the  privileges  and  disabilities  of 
infants. 

»  Stat  B EIb.  c 4»  43  £lii.o.  ft.    Z§mk  v.  Potwm,  3  Burr.  1794. 
Cro.  Cw.  m.  «  Co.  litt.  173. 

*  StiL  12  Ctr.  II.  c.  24.  And  lee 
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CHAPTER  THE  EIGHTEENTH. 

OF  CORPORATIONS. 


We  have  hitherto  considered  persons  in  their  natural  [  467  ] 
capacitaes,  and  have  treated  of  their  rights  and  duties.   But«  Si^^f^' 
as  all  personal  rights  die  with  the  person;  and,  as  the  ne» ^^S^' 
cessary  forms  of  investing  a  series  of  individuals,  one  after 

another,  with  the  same  identical  rights,  would  be  very 
inconvenient,  if  not  impracticable;  it  has  been  found 
necessary,  when  it  is  for  the  advantage  of  the  public  to 
have  any  particular  rights  kept  on  foot  and  conUnued,  to 
constitute  artificial  persons,  who  may  maintain  a  perpetual 
succession^  and  enjoy  a  kind  of  1^1  immortality. 

These  artifidal  persons  are  called  bodies  politic,  bodies  ^^^"^ 
corporate,  ( corpora  corjporata)  or  coiporations :  of  which 
there  is  a  great  variety  subsisting,  for  the  advancement  of 
religion,  of  learning,  and  of  commerce ;  in  order  to  preserve 
entire  and  for  ever  those  rights  and  immunities,  which,  if 
they  were  granted  only  to  those  individuals  of  which  the 
body  corporate  is  composed,  would  upon  their  death  be 
Utterly  lost  and  extinct.  To  shew  the  advantages  of  these 
incorporatimiSy  let  us  consider  the  case  of  a  college  in  either 
of  our  universities,  founded  ad  studendum  et  orandtm,  for  ' 
the  encouragement  and  support  of  religion  and  learning. 
If  this  were  a  mere  voluntary  assembly,  the  individuals 
which  compose  it  might  indeed  read,  pray,  study,  and  per- 
form scholastic  exercises  together,  so  long  as  they  could 
agree  to  do  so :  but  they  could  neither  frame,  nor  receive  [  ] 
any  laws  or  rules  of  their  conduct ;  none  at  least,  which 


4M  or  cimMKAtioiii.         {Ctu  mm. 

would  bate  «iy  binding  forot,  Ibr  want  of  a  coercive  power 
to  create  a  sufficient  obligation.   Neither  coald  they  be 
capable  of  retaining  any  privileges  or  imnmoitin :  fof^-  if 
•neh  pfiyikgM  be  wXladaiA,  wMch  of  all  tbii  uneonneetad 
aaaenibly  has  the  riglily  or  afailky,  to  defend  dMmt  Aa9, 
when  tbej  are  ditperaed  by  deedi  or  otherviie,  hefw  ihall 
they  tnndbr  these  advantages  to  anotber  mC  of  atndenli 
equally  nnconmeted  at  themaeltea  ?  So  aho,  wMi  vafard  ^ 
holding  estates  or  other  property,  if  land  be  granted  for  the 
purposes  of  religion  or  learning  to  twenty  individuals  nut 
incorporated,  there  is  no  legal  way  of  continuing  the  pro- 
perty to  any  other  persons  for  the  same  purposes,  but  by 
endless  conveyances  from  one  to  the  other,  as  often  as  the 
bands  are  changed.    But  when  they  are  consolidated  and 
united  into  a  corporation^  tbey  and  their  snceenora  are  then 
coopered  as  one  person  in  law :  as  one  person,  they  have 
one  win,  which  is  collected  firon  the  sense  of  the  majority 
of  the  Indhridttals:  this  one  will  may  establish  rules  and 
orders  for  the  regulation  of  the  wholes  whkth  aie  a  sort  ef 
nttnlcipal  laws  of  (his  IHtle  republie;  or  roles  and  statMs 
may  be  prescribed  to  If  at  its  creation,  which  are  then  *■! 
the  ]pIaoe  of  natnral  laws?  the  prfTileges  and  kaHmaMm, 
the  estates  and  possessions,  of  the  corporation,  when  'JSiidB 
vested  in  them,  will  be  for  ever  vested,  without  any  new 
conveyance  to  new  succ^sions ;  for  all  the  individual  mem- 
bers that  have  existed  from  the  foundation  to  the  present 
time,  or  that  shall  ever  hereafter  exist,  are  but  one  person 
in  law,  a  person  that  never  dies :  in  like  manner  as  the  river 
Thames  is  still  the  same  river,  though  the  parta  which  com- 
pose it  are  changing  every  instant, 
■which  were     The  honour  of  originally  inventing  these  polilieBl  oei^ 
inrented  by  stitotions  entirely  belongs  to  the  Remans.   They  were  in-  > 
ttwaoaaii*.  i^g^^     Pfntaieh  saya,  by  N«na  i  who  indmg^  nppii 

Ids  accession,  the  ciliy  torn  to  {Neoes  by  the  two  rini 
tbns  of  Sabmes  and  Romans,  Ihoaght  it  a  prodent  and 
poKtfe  measure  to  subdivide  these  two  into  maagr  smrilcr 
[  469  ]  ones,  by  institntmg  separate  societies  of  everf  naMnltmib 

and  profession.   They  were  afterwards  moeh  consideied  hf 

the  civil  law,*  in  which  they  were  called  unwerniates,  as 

•  Ff,  1, 3.  t,  i,  per  tot. 
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ftraung  one  whole  oiH  ef  oany  In^viMlfl;  or  collegia, 
from  being  galKered  together :  they  were  adopted  also  by 
the  canon  law,  for  the  maintenance  of  ecclesiastical  discip- 
line ;  and  from  them  our  spiritual  corporations  are  derived. 
But  our  laws  have  considerably  refined  and  improved  upon  imtimproT. 
the  invention,  according  to  the  usual  genius  of  the  English  itasuau*^ 
nation ;  particularly  with  regard  to  sole  corporations,  con- 
sisting of  one  person  only,  of  which  the  Roman  lawyers  had 
no  notion ;  the  maxim  being  that  IrBs/aciuiti  collegium"^ 
Though  tbey  hMt  t^iif  a  cwpoTation,  ori^nally  consist- 
ing of  three  persom,  he  reduced  to  one,  ** «  mkwiUat  ad 
wmn  r^dUt**  it  may  still  subBist  as  a  corpocakion,  *'  9t  mM 

Bofore  wo  prooeed  to  treat  of  the  several  ioeidents  of  corpom 

•  tions  are  dt- 

florp«i»lioBi»  u  regarded  by  Ihe  hnra  of  £i^laiid>  let  us 
-fat  take  a  view  of  die  eevenit  eorte  of  them ;  and  Uien  we  •mmST 
'ehall  be  better  enabled  to  apprehend  their  respective  quaHties. 

The  first  division  of  corporation  is  into  aggregate  and 
sole.  Corporations  aggregate  consist  of  many  persons 
united  together  into  one  society,  and  are  kept  up  by  a  per- 
petual succession  of  members,  so  as  to  continue  for  ever  : 
of  which  kind  are  the  mayor  and  commonalty  of  a  city,  the 
bead  and  fellows  of  a  coUegey  the  deaa  and  chapter  of  a 
cathedral  cbiurch*  Corpofations  eole  consist  of  one  penon 
oi^  aad  fata  aHOoaaaors*  in  aooe  partieukr  atatioQi  who  are 
-ioDarpoaBled  by  law«  io  ordnr  to  give  theaa  sobm  legal 
•eaiMMitiaa  aad  advaat^eflb  paftwolariy  thai  of  pefpetullgr* 
which  in  fair  natvnd  peraona  they  ceuld  not  ha?e 
'bad.  In  fat-aenae  fa  lung  ia  a  eole  ooepoiation:'  ao  ia-a 
bishop :  so  are  some  deans,  and  prebendaries,  diatinet  from 
their  several  chapters :  and  so  is  every  parson  and  vicar. 
And  the  necessity,  or  at  least  use,  of  tliis  institution  will  be 
▼ery  apparent,  if  we  consider  the  case  of  a  parson  of  a [  470  ] 
church.  At  the  original  endowment  of  parish  churches, 
the  freehold  of  the  church,  the  churchyard,  the  parsonage 
house,  the  glebe,  and  the  tithes  of  the  parish,  were  vested 
i»  fa  then  parson  by  the  bounty  of  the  donor,  as  a  tem- 
poral recompense  to  him  for  hie  apirkual  care  of  the  inha- 
WtantsHod  with  hiteni  that  fa  aame  Molnments  ohould  ever 


»  Ff,  SO.  16,  a. 


•  Ff,Z,4,7. 
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afterwards  continue  as  a  recompense  for  the  same  care.  But 
how  was  this  to  be  effected  ?  The  freehold  was  vested  in  the 
panoo ;  and,  if  we  suppose  it  vested  in  hit  natural  capacity, 
on  his  death  it  might  descend  to  hit  heir,  and  would  be 
liable  to  hi*  debts  and  inoumbrances :  or,  at  best*  the  heit 
night  be  eompeUaUe^  al  aooM  troable  and  espense,  to  con- 
vey tlieit  riglits  lo  die  auceeading  inenmbeot  The  Urn 
therefore  haa  wiiely  ordained*  that. the  panon^  fuaimmt 
paieooy  shall  never  die»  any  move  dian  the  kmg;  by  BMb* 
ing  hiaaad  hia  anoeeetora  a  corporation*  By  which  neana 
dl  the  original  rights  of  the  parsonage  are  preserved  entire 
to  the  successor :  for  the  present  incumbent,  and  his  pre- 
decessor who  lived  seven  centuries  ago,  are  in  law  one  and 
the  same  person ;  and  what  was  given  to  the  one  was  given 
to  the  other  also. 

i^to  TCcicBi     Another  division  of  incorporations,  either  sole  or  aggre- 

a^icaiand  gate,  is  into  ecclesiastical  and  lay.  Ecclesiastical  corpora- 
tions are  where  the  members  that  compose  it  are  entirely 
spiritual  persons }  such  as  bisbopa ;  certain  deans,  and  pce- 
bendaries ;  all  archdeacons,  parsons*  and  vicara;  which  are 
aoie  corporations  s  deana  and  chapters  at  present,  and  for- 
neily  prior  and  coment,  abbot  and  monks*  and  the  likn* 
bodiea  aggregate.   Tiieae  are  erected  for  the  forlhtmiee  of 

i^coipo.  religion*  and  perpetuating  the  rights  of  the  chnrok  Lny 
oorporadma  ate  of  tiro  wahM,  «Ml  aad  dtmotynary.  The 
eWlaie  ■DchMm  OKetedferawie^ortemponJ  p«w 
poses.  The  lung,  for  instance,  is  made  a  corporation  to 
prevent  in  general  the  possibility  of  an  interregnuvi  or  va- 
cancy of  the  throne,  and  to  preserve  the  possessions  of  the 
crown  entire;  for,  immediately  upon  the  demise  of  one 
king,  his  successor  is,  as  we  have  formerly  seen,  in  full 
possession  of  the  regal  rights  and  dignity.    Other  lay  cor- 

[  4>71  ]  poraiions  are  erected  for  the  good  government  of  a  town 
or  particular  district,  as  a  mayor  and  commonalty*  bailifi* 
and  burgesses,  or  the  like :  some  for  the  advancennnt  and 
r^gnlation  of  maau&cturea  and  oommeroe;  a^the  trading 
companiea  of  London*  and  other  towns :  and  some  for  the 
better  carrying  on  of  divers  special  purposes  ;  .aa  chureh> 
wardens*  for  conservation  of  the-  goods  of  the  parish;  the 
college  of  physicuins  and  company  of  surgeons  jn  London, 
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faff  the  im^nMement  of  the  medieal  seienee;  the  royal 

society,  for  the  advancement  of  natural  knowledge ;  and  the 
Bociety  of  antiquaries,  for  promoting  the  study  of  antiqui- 
ties. And  among  these  I  am  inclined  to  think  the  general 
corporate  bodies  of  the  universities  of  Oxford  and  Cam- 
bridge must  be  ranked:  for  it  is  clear  they  are  not  spiritual 
or  eodedastioal  corporations,  being  oompoeed  of  more  ky^ 
nea'  than  dmrgfi  neit^  are  they  eleemoflynary  foimdiAtions, 
thiMgh  stipends  are  anneaed  to  parlieidsHr  magistrates  and 
jirofessimy  any  more  thaa  otiver  eorporatfons  where  the 
acting  officers  have  standing  salaries ;  for  these  are  rewards 
pro  opera  et  labore,  not  charitable  donations  only,  smcQ 
every  stipend  is  preceded  by  service  and  duty :  they  seem 
therefore  to  be  merely  civil  corporations.  The  eleemosy- 
nary sort  are  such  as  are  constituted  for  the  perpetual  dis- 
tribution of  the  free  alms,  or  bounty,  of  the  founder  of  them 
to  such  ^mouM  as  he  has  dbeeted*  Of  this  kind  are 
hospitals  Ibr  the  mamtenaiioe  of  the  poor,  side,  and  imp»> 
tent ;  and  all  colleges,  both  oor  nniversitiMf  ««kd  omf  of 
them :  which  colleges,  are  founded  for  two  •  pnrposse ; 
1.  For  the  promotion  of  piety  and  learning  by  proper  re- 
gulations and  ordinances.  2,  For  imparting  assistance  to 
the  members  of  those  bodies,  in  order  to  enable  them  to 
prosecute  their  devotion  and  studies  with  greater  ease  and 
assiduity.  And  all  these  deanosynary  covporations  are, 
«trietfy  spenkuig,  lay  and  not  eodesiastiod,  even  thou^ 
OMllpoied  of  eoMastioal  penfons,'  and  althoogh  they  in 
aome  things  partake  of  the  nature,  privileges,  and  nostno- 
tions  of  ecclesiastical  bodies. 

Having  thus  marshalled  the  several  species  of  corpora-  [  472  ] 
tions,  let  us  next  proceed  to  consider,  1.  How  corporations, 
hi  general,  may  be  created.    2,  What  are  their  powers,  ca- 
pacities, and  incapachies.    3.  How  corporations  are  visited. 
And  4.  How  they  may  be  dissolved. 

1.  Corporatbns,  by  the  dvil  Uw,  seem  to  have  been  J;,»gj„«J»- 
eieated  by  the  mere  act,  and  yoluntary  asaoeiatton  of  their  may  be 
members;  provided  snefa  convention  was  not  contrary  to  law, 
for  then  it  was  iUicitum  collegium,^    It  does  not  appear  that 

«  Such  as  at  Muiclieittr,  £lon,        ^  1  Lord  Raym.  6. 
Winchester,  &e.  *       47»  22*  !•  wcielm. 
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the  prince's  consent  was  necessary  to  be  actually  given  to  the 
foundation  of  them ;  but  merely  that  the  original  founders 
of  these  voluntary  and  friendly  societies  (for  they  were  little 
more  than  such)  should  not  entablish  any  wgetinga  io  oppp? 
iltion  to  the  laws  of  the  state. 

Biitf  with  ua  in  fiogland.  the  lung*«  consent  is  absolutelj 
iummyy  to  the  erection  of  any  corporation,  either  im(Jie(% 
or  espvewly  gmn*^  The  Idqg'a  implied  cooi^t  is  he 
fimnd  in  oorponijm  vhicik  e;Biet  by  force  of  tbe  emmni^ 
Umt  to  vbieh  onr  former  kings  are  supposed  to  h«f  e  gtven 
their  conciurrenoe;  oommon  Uw  bmng  nothing  else.buftjei]i^ 
torn,  arising  from  tbe  universal  agreement  of  the  whole  oom- 
munity.  Of  this  sort  are  the  king  himself,  all  bishops,  par- 
sons, vicars,  churchwardens,  and  some  others ;  who  by  com- 
mon law  have  ever  been  held  (as  far  as  our  books  can  shew 
us)  to  have  been  corporations,  virtute  officii :  and  this  in- 
corporation is  so  inseparably  annexed  to  their  offices,  that 
we  cannot  frame  a  complete  l^al  idea  of  any  of  these  pcr- 
-  •  .  iH>nSj  but. we  must  also  have  an  idea  oC  acorporaliflyBb 
[  473  ]  transmit  his  rights  to  his  successors,  at  the  samf  tiiffe* 
Another,  method  of  implicationj  wheseby  the  bing  s  consent 
k  pceemned»i»«stoflU  corpaiations  by  .ppmnpiimi^  msh 
.  ns  tfie  eity  of  London*  and  nywy  atheissy^  which  ^hass^eijs^ 
M  eorpontions,  tine  whereof  tbe  menmcy  of  msn  .rwuus^ 
not  to  the  contrary ;  and  therefbceare  looked  npqninUw  to 
be  well  ciealed*  For  though  the  nembera  thereof  can  sh^ 
no  legal  charter  of  incorporation,  yet  in  cases  of  such  high 
antiquity  the  law  presumes  there  once  was  one  :  and  that  by 
the  variety  of  accidents,  which  a  length  of  time  may  pro- 
duce, the  charter  is  lost  or  destroyed.  The  methods  by 
which  the  king's  consent  is  expressly  given,  are  either  by 
act  of  parliament  or  charter.  By  act  of  parliament,  of 
which  the  royal  assent  is  a  necessary  iagredient|  corpocii- 

nequ*  collegium,  nequ»  hujuimodi  cor-  able  privileges,  about  the  eleventh 

pia  pmim  omni^  hdbtrt  oiiirflhtr ;  entury.  (Ro^erti.ClMuV.i.S(K>to 

mm  «i|fii«f,  t  umhu mnmimtf  t  which Ihe  eoMWt of  «be  Mil  mvw- 

friiteijtalibus  eonstitutimihi*  m  m  wttaMsS^bbSfMHiVtff wny 

coereetur    Ff.3,i,l.  of  his  prerogativefl  and  raveinwvwwa 

*  Cities  and  towns  were  first  erected  thereby  considertb^Jf.dil 

into  corporate  communities  on  ibe  con-  '  2  Inst.  330. 
"kiii^at,  and  vd&wtA  with  maay  vtlu* 


Digitized  by  Google 


Ch.  xviii»]  of  corporations.  509 

tions  may  undoubtedly  be  created  it  but  it-li  dbwmbte/tluit 
(till  of  late  years)  most  of  those  statutes,  which  are  ustiftliy 
dted  as  having  created  corporations,  do  either  confirm  such 
as  have  been  before  created  by  the  king ;  as  in  the  case  of 
the  college  of  physicians  erected  by  charter  10  Hen.  VIII> 
irhich  charter  was  afterwards  confirmed  in  parliament  or, 
tbey  \ierttM  the  ling  tb^  ertdt  a  cdv]^oi«tion  tn  fuiuro  with 
Sttdv  and  such  powers;  as  k  the  cAse  of  the  bank  of  Etaf^ 
land,™  and  tlie  sdcrety  of  cite  BfitM  iftshelry.*  «a  Aat 
immediate  creative  act  wa»  usually  perfbiUtfd  hj^  ^Sat  king 
alone,  in  virtue  otMiis  royal  prerogative.®  "  ' 

All  the  other  methods  therefore  whereby  corporations  i^l^ 
exist,  by  common  law,  by  prescription,  and  by  act  of  par-  ™*j;J^;*' 
ibment,  arc  for  the  most  part  reducible  to  this  of  the  king's  £S^.fiSJ? 
Ibtlers  |Mttent»  or  charter  of  incorporiition.  The  king's  crear 
may  be*per&raied  by  the  words  *^creamui,  engimm^ 
^  fimdaimis,  tnoorponrnm,'^  or  iht  like.  -  l^y  it  kf  beid,  thai 
if  the  kfng  grknts  io  it  set  tif  •  lAett  16  h&ve  j^Msntf  i/tereM- 
riam,  a  mercantile  meeting  of  fisisenibly,^  tllis  is  sldtte  mffi^[  4f74  ] 
cient  to  incorporate  and  establisli  them  for  ever.*i  ' 
By  a  very  recent  statute,  5  &  6  Wm.  IV.  c.  76,  which,  Municipal 
however,  is  of  more  importance  on  political  than  legal  consi-  actf*  as" 
^derations;  the  municipal  corporatbns  throughout  England  el% 
'and  Walies'are  regulated,  much  increased,  extended,  and  re- 
'  nodeHed,  thosti  of  Scotland  havitag  been-dealt  with  by  the  sta- 
tute S  &  4f  Wm.  IV.  cc.  76  &  77*  The  corporate  body  are 
elected  by  burgesses,  who  are  ail  msle  persons  of  ftiil  age,  who 
on  the  last  day  of  August  in  any  year,  have  occupied  houses  and 
shops  rated  for  three  years  to  the  relief  of  the  poor,  if  they 
*be  resident  householders  within  seven  miles  of  the  borough, 
(8.  9).    On  the  5th  day  of  September  in  every  year  the 
overseers  are  to  make  an  alphabetical  list,  called  the  "  Bur- 
''gess  list^^  of  all  persons  entitled  to  be  burgesses,  (s.  15); 
.which  Ust  is  to  be  revised  by  the  mayor  and  two  assessors 

J  10  Rep  29.    1  TML  Abr.  512.      i  fraternity,  derivid  from  th«  Teib 
*   *  e  Rep.  114;  tftotm  to  pay.  htiekim  erery  man 


*'14ar  lftli«ikin]i.ewik  fait  Mt  ahm  loivtfilf  die  eacpeaiM 

'*  ">'8lit.      tW*  &  tt.  cSOl.  ef  tlM  comaaamty.   And  hence  their 

*  But  ts  6eo*  IL  c.94.  place  of  meeting  ts  frequeatly  called 

•  Sec  page  284.  the  Guild  or  Guild  hall. 

»  Gtid,iig|ufied  among  the  Saxona       *  10  Rep.  30.    1  RoU.  Abr.  613. 
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between  the  Ist  and  15th  of  October,  and  this  list  is  to  be 
complete  on  the  2j2nd  oi'  October,  (s.  2U) ;  and  in  the  month 
of  November  a  certain  number  of  .ildermen  and  councillors 
are  to  be  annually  elected,  and  to  go  out  by  rotation,  (ss.  25 
&  3C).  The  various  provisions  of  this  act  need  not  here  be 
detailed.  It  seems  sufficient  to  observe,  that  they  regu- 
liUe  the  power  of  the  council  and  its  officers,  the  adminis- 
tration of  jitttice,  and  the  mode  of  dealing  with  the  funds 
and  property  of  the  corporation.  This  act  baa  been 
•mimiWl  |he  7  Woi.  IV.  and  1  Vict.  c.  78. 
How  far  par  The  parliament^  we  obaerved^  by  ita  absoluteand  tranaoend- 
aat  antfaofilj)  nwy  perform  die  act  of  ineorporation,  or  any 
other  aflstwhataoerer:  and  actually  did  perform  it  to  a  great 
extent,  by  atatnte  S9  Ella*  e«  5,  whieb  incorporated  all  boapi- 
tab  anfd  bonaes  of  eorreetioa  founded  by  charitable  peiaona, 
without  farther  trouble :  and  the  same  has  been  done  in  other 
cases  of  charitable  foundations.  But  otherwise  it  has  not 
formerly  been  usual  thus  to  intrench  upon  the  prerogative 
of  the  crown,  and  the  king  may  prevent  it  when  he  pleases, 
by  refusing  liis  assent  to  the  bill.  And,  in  the  particular 
instance  before-mentioned,  it  was  done,  as  sir  Edward  Coke 
observes/  to  avoid  the  charges  of  incorporation  and  licenaea 
of  mortmain  in  small  benefactiona }  whkb  in  hia  daya  weie 
grown  so  great,  that  they  discouraged  many  men  fitmi  nn* 
dertaking  these  pious  and  charitable  works. 

?ay^^t  ('^  ^'^^  ^  ^  anlject  the  power  of 

erecting  corporationa,'  though  the  contrary  was  formerly 

poratioat.  iield 't  that  isy  he  may  permit  the  aubject  to  name  the  persona 
and  powers  of  the  corporation  at  his  pleaanre;  but  it  ia 
really  the  king  that  erects,  and  the  subfect  is  bvt  the  instnt- 
ment:  for  though  none  but  the  king  can  make  a  corporation, 
yet  qui  facit  per  alium,  facit  per  se.^  In  this  manner  the 
chancellor  of  the  university  of  Oxford  has  power  by  charter 
to  erect  corporations ;  and  has  actually  often  exerted  it,  in 
the  erection  of  several  matriculated  companies,  now  subsist- 
ing, of  tradesmen  subservient  to  the  students. 

tio^TSS*      When  a  corporation  is  erected,  a  name  must  be  given  to 

have  a 

'  2  Intt.  722.  »  Yearbook,  2  Hen.  VII.  13. 

■  Bro.  Ahr,  UU  Prerog.53.  ViMr.       "  10  Bep.  33. 
fW;.  38,  pi.  16. 
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it;  and  by  that  naflK  alone  it  must  sue,  and  be  sued,  and  do 
aU  legal  acts;  though  a^erj  imnute  variatioa 4hereiii is  not  [  475  ] 
aaterlaL^  Such  name  is  the  very  being  of  its  oonstitiition  | 
and,  diough  it  is  the  will  of  the  king  that  erects  the  oorpo* 
ration,  yet  the  name  is  the  knot  of  its  eorabiaation,  inthont 
which  it  could  not  perform  its  corporate  functions.*  The 
name  of  incorporation,  says  sir  Edward  Coke,  is  as  a  proper 
name,  or  name  of  baptism  ;  and  therefore  when  a  private 
founder  gives  bis  college  or  hospital  a  name,  he  does  it  only 
as  a  godfather ;  and  by  that  same  name  the  king  baptiaes 
the  incorporation.* 
IL  After  a  eorpofation  is  so  formed  and  named,  it  ac-  n  The 

•  «.  rights  and 

quires  many  powers,  rights,  eaparittes,  aad  incapacities,  incapacities 
which  we  are  next  to  consider.   Some  of  these  are  neoecsfr*  nSSH^ 

rily  and  inseparably  incident  to  every  corporation  ;  which  in- 
cidents, as  soon  as  a  corporation  is  duly  erected,  are  tacitly 
annexed  of  courseJ  As,!.  To  have  perpetual  succession. 
This  is  the  very  end  of  its  incorporation :  for  there  cannot 
he  a  succession  for  ever  widiout  an  incoiponitioni"  and 
tfaerefofe  all  aggregate  oorpovstions  have  a  power  necessarily 
implied  of  electing  members  in  the  room  of  sooh  as  go  ofi> 
fL  To  sue  or  he  sued,  implead  or  be  impleaded,  grant  or  re- 
oeive,  by  its  corporate  name,  and  do  all  other  acts  as  na* 
tural  persons  may.  3.  To  purchase  lands,  and  hold  themi 
for  the  benefit  of  themselves  and  their  successors,  which  two 
are  consequential  to  the  former.  4.  To  have  a  common  seal. 
For  a  corporation,  being  an  invisible  body,  cannot  manifest 
its  intentions  by  any  personal  actor  oral  discourse;  it  there- 
fore acta  and  speaks  coly  by  its  common  seal.  For,  though 
the  particular  members  may  express  their  private  consents  to 
any  act,  by  words,  or  signing  their  names,  yet  this  does  not 
bind  the  corporadon  t  it  is  the  fixing  of  the  seal,  and  that 
only,  which  unites  the  several  assents  of  the  individuals,  who 
compose  the  community,  and  makes  one  joint  assent  of  the 
whole.**  5.  To  make  by-laws  or  private  statutes  for  the  bet- 
ter government  of  the  corporation ;  which  are  binding  upon  [  476  J| 

'  10  Rep.  122.  •  10  Rep.  26. 

»  Uilb.  Hi8t.  C.  P.  182.  •  1  Roll.  Abr.  614. 

«  10  Hep.  28.  *    *  Dav.  44.  48. 
^  16ur.30.    Hob.  211. 
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tliemselves,  unless  contrary  to  the  laws  of  the  land,  and  then 
they  are  void.  This  is  also  included  by  law  in  the  very  act 
of  incorporation  :^  for,  as  natural  reason  is  given  to  the  na- 
tural body  for  the  governing  it,  so  by-laws  or  statutes  are  a 
sort  of  political  reason  to  govern  the  body  polilie*  And 
tbia  right  of  making  by-laws  for  their  own  gofecnment,  not 
contrary  to  the  law  of  the  land,  waa  allav^d  by  the  law  ^ 
the  twelte  tablet  at  RotaeA  Bot  no  trading  eonpany  isg 
with  DSy  allowed  to  make*by4aini»  whiefa  nay  aflbtl  IIm 
king*a  pferogative,  or  the  eoAmon  profil  of  the  ptopfep 
under  penalty  of  4(ML  ludest  they  be  approved  by  the  efaaa- 
eellor,  treasurer,  and  diief  jiiitioei»  or  Uie  judges  of  aaaise 
in  their  circuits :  and,  even  though  they  be  so  approved,  atfll 
if  contrary  to  law  they  are  void.''  These  five  powers  are  in- 
separably incident  to  every  corporation,  at  least  to  every 
corporation  aggregate,  for  two  of  them,  though  they  may 
be  practised,  yet  are  very  unnecessary  to  a  corporation  sole; 
viz.  to  have  a  corporate  seal  to  testify  his  sole  assent,  and 
to  make  statutes  for  the  regulation  of  his  own  conduct. 
By  statute  6  Geo.  IV.  c  91,  amended  by  stat.  4  &  5  Wm. 
^ttm  pa.  IV.  c.  94^  a.  l»  the  king  la  authofii«d«  by  iettera  patent,  on- 
« oeo.  nr.  der  the  great  seal^  to  grant  to  any  company  aaiociatod 
togedier  for  any  tradiqgt  literary^  charitabley  or  other  piir- 
poaea,  although  not  incorporated!  any  privilij^Mi  whieb» 
according  to  the  rules  of  the  common  law,  it  would  be  oom- 
petent  for  his  majesty  to  grant  to  any  such  company  by  any 
charter  of  incorporation.  The  proviaiona  of  this  act  are 
also  extended  by  the  statute  I  Vict.  c.  78. 
PririieffM       There  are  also  certain  privileges  and  disabilities  that  attend 

luul  disabili-  .  i-  ii 

tics  which  an  aggregate  corporation,  and  are  not  applicable  to  such  as 
attend  an  are  solc ;  the  reason  of  them  ceasing,  and  of  course  the  law. 
corporaUoB.  It  Huist  always  appear  by  attorney  ;  for  it  cannot  appear  in 
person,  being,  as  sir  Edward  Coke  says,'  invisible,  and  ex- 
isting only  in  intendment  and  consideration  of  law.  it  can 
neither  maintain,  or  be  made  defendant  to,  an  action  of  bat- 
tery or  snch  like  personal  iiijuries :  for  a  eorpontion  can  . 

'  Hob.  211.  •  Slit.  19  Hw. VU.  C.7.  11  Ito^ 

*  Soda  let  legem  quam  volent,  dum  64. 
ne  quid  ex  publiea  Ugt  eorrumpant,         '  10  lUp.  32. 
«tt<  firunto. 
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neither  beat,  nor  be  beaten,  in  its  body  politics^  A  corpo> 
ration  cannot  commit  treason,  or  felony,  or  other  crime,  in 
its  corporate  capacity  :^  though  its  members  may,  in  their 
distinct  individual  capacities.^  Neither  is  it  capable  of  suffer- 
iofi'*  traitor's  or  feloD^s  pomshment,  for  it  it  not  liable  to  [  4^77  ] 
corporal  ponalties^iior  to  atHMnder,  forftiliife,  or  eormpiioA 
ofUoodL  It  cannot  be  oxflwtor  or  adnimstitttor,  or  perform 
anytperaonal  dutica  i  fbr  it  oanaot  an  oaib  ht  the  due 
ezeantioa  of  the  ofliee.  *  It  cannot  be  sehed  of  lands  to  th  e 
use  of  another  ;i  for  such  kind  of  confidence  is  foreign  to 
the  end  of  its  institution.  Neither  can  it  be  committed  to 
prison  for  its  existence  being  ideal,  no  man  can  apprehend 
or  arrest  it.  And  tharelbre  also  it  cannot  be  outlawed :  for 
outlawry  always  supposes  a  precedent  right  of  arresting, 
whipb  has  bean  dofeated  by  the  par^ca  abacondingy  and  thttt 
also  A  coporation  cannot  do :  Ibr  which  masons  the  proceed* 
inga  to  Gonpet  a  corporation  to  appeal^  to  any  suit  by  attor* 
ney  are  always  by  distress  on  their  lands  and  goods.^  Nei- 
ther can  a  corporation  be  excommunicated ;  for  it  lias  no 
soul,  as  is  gravely  observed  by  sir  Edward  Coke  and 
tbereibre  also  it  is  not  liable  to  be  summoned  into  the  eccle- 
aiaatical  courts  upon  any  acconnt;  for  those  courts  act  only 
proMtuiB  miUmm,  and  their  sentences  can  only  be  enforced 
by  j^eritnal  censures :  a  constdmtiony  which,  carried  to  ita 
full  eiBton^  wooli  alone  demonstrate  the  impropriety  of  these 
courts  interfering  in  any  temporal  rights  whatsoever. 

There  are  also  other  incidents  and  powers,  which  bch")ng  incident-? 

_  .  1.1  A  ^'"^  powers 

to  some  sort  ot  corporations,  and  not  to  others.  An  aggre-  which  bc- 
gate  corporation  may  take  goods  and  chattels  for  the  benefit  TOrpcwT"" 
of  themselves  and  their  successors,  but  a  sole  corporation 
cannot:'^  for  such  moveable  property  is  liable  to  be  lost  or 
embeaaled,  and  would  raise- a  multitude  of  disputes  between 
the  sncoesBor  and  executor;  which  the  law  is  careful  to 
avoid.   In  ecclesiastical  and  eleemosynary  foundadonsi  the 

■  Bro.  Abr.  tU,  Corpwutiont  63.  1  Bro.  Abr.  tit.  Feogm.  ml  mt»,4fL 

^  10  Rep.  32.  Bacon  of  Uses,  347, 

»  The  civil  law  also  ordains  that,  for  *  Plowd.  538. 

the  misbehaviour  of  a  body  corporate,  ^  Bro.  Abr,  tit,  CarpanUion,  11  Oul- 

the  diraeliin  onlj  tlnJl  h%  taaww^  Iwy*  72. 

■btetn  Adr  ptnonal  capseiliflf,  Ff,  *  10  Itep^  9%. 

4,3,15.  "Co.  Lilt.  46. 
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kiqg  or  the  founder  may  give  tfaem  rales,  law8»  stelatfs,  uid 
ordnumcesy  which  they  are  hound  to  obierve:  hot  corpo^ 
[  ^"^^  ]  rationB  merely  lay,cotistitnted  for  eiyil  purposes^  are  laljecl 
to  no  particular  statutes;  but  to  the  common  law,  and  to 
their  own  bye4aw8,  not  oontrary  to  the  laws  of  the  realni*^ 
Aggregate  corporations  also,  that  have  by  their  constitution 
a  head,  as  a  dean,  warden,  master,  or  the  Hke,  cannot  do 
any  acts  during  the  vacancy  of  the  headship,  except  only 
appointing  another:  neither  are  they  then  capable  of  re- 
ceiving a  grant;  for  such  corporation  is  incomplete  without 
a  head.P  But  there  may  be  a  corporation  aggregate  con- 
stituted without  a  head :  4  as  the  collegiate  church  of  South* 
well  in  Nottinghaauhiref  which  consists  only  of  preben- 
daries; and  the  gOTemoni  of  the  Cfaarter^iouse,  London* 
who  have  no  president  or  superior,  but  are  all  of  equal 
authority.  In  aggregate  corporations  also,  the  aet  of  the 
miyor  part  is  esteemed  the  aot  of  the  whole/  By  the  elvfl 
law  this  migor  part  must  have  consisted  of  two^irds  of  the 
whole;  else  no  aot  could  be  performed 3 '  which  perhaps 
may  be  one  reason  why  they  required  three  at  least  to  nial&e 
a  corporation.  But,  with  us,  an?/  majority  is  sufficient  to 
determine  the  act  of  the  whole  body.  And  whereas,  not- 
withstanding the  law  stood  thus,  some  founders  of  corpo- 
rations had  made  statutes  in  derogation  of  the  common 
law,  making  very  frequently  the  unanimous  assent  of  the 
society  to  be  necessary  to  any  corporate  act ;  (which  ki^g 
Henry  VIIX,  found  to  be  a  great  obstruction  to  his  pro- 
jected scheme  of  obtaining  a  surrender  of  the  lands  of  eo^ 
clesiastical  corporations)  it  was  therefore  enacted  by  statute 
3S  Hen.  VIII.  c.  j27,  that  all  private  statutes  shall  be  utSeiiy 
void,  whereby  any  grant  or  election,  made  by  the  head,  wilk 
the  concurrence  of  the  major  part  of  the  body,  is  liable 
to  be  obstructed  by  any  one  or  more,  being  the  minority : 
but  this  statute  extends  not  to  any  negative  or  necessary 
voice,  given  by  the  founder  to  the  head  of  any  such  society, 
Syl^Ai^iL  before  observed  that  it  was  incident  to  every  corpo- 

ration, to  have  a  capacity  to  purchase  lands  for  themselves 

"  ImA  Raym.  8.  '  Bm.  Abr,  Hi  Cwy0f«(im,81;34« 

9  Co.  LUt.  363, 364.  •  Ff,  3,  4. 3. 

«  10  Rep.  30. 
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tnd  sucoesiors;  and  ibis  is  regularly  tme  at  the  common  [  479  ] 
law.^  But  they  are  excepted  out  of  the  statute  of  wills  :^  can  par- 
se that  no  devise  of  lands  to  a  corporation  by  will  is  good: 
except  for  charitable  uses,  by  statute  43  Eliz.  c.  4 :  ^  which 
exception  is  again  greatly  narrowed  by  the  statute  9  Geo.  II. 
c.  36.  And.aiao,  by  a  great  variety  of  statutes,^  their  pri- 
irilege  even  of  purchasing  from  any  living  grantor  is  much 
abridged :  so  that  now  a  corporad^p,  either  ecclesiastical  or 
lay,  must  bave  a  license  from  the  king  to  purchase;*  before 
they  can  exert  that  capacity  which  is  vested  in  them  by  the 
common  law:  nor  is  even  this  in  all  cases  sufficient.  These 
statutes  arc  generally  called  the  statutes  mortmain ;  all 
purchases  made  by  corporate  bodies  being  said  to  be  pur- 
chases in  mortmain,  in  mortua  manu:  £ot  the  reason  of 
which  appellation  air  Edward  Coke^  offers  many  conjectures; 
hot  there  is  one  which  seems  more  probable  than  any  that 
he  has  given  us:  ws.  that  these  purchases  being  usually 
Hnde  by  ecclesiastical  bodies,  the  members  of  which  (being 
professed)  were  reckoned  dead  persons  in  law,  land  there- 
fore, holden  by  them,  might  with  great  propriety  be  said  to 
be  held  in  mortua  vianu.^ 

The  general  duties  of  all  bodies  politic,  considered  in  Th(  lutioii 
their  corporate  capacity,  may,  like  those  of  natural  persons,  litSoo!^^" 
be  reduced  to  this  single  one;  that-of  acting  up  to  the  end  [  4«80  ] 
cr  desigOf  whatever  it  be»  for  which  they  were  created  by 
their  founder. 

III.  I  proceed  therefore  next  to  inquire,  how  these  cor- m. mow* 
porations  may  be  vmtea.  rox  corporations  beuig  composed  ^^^^''^ 
of  individuals,  subject  to  human  frailties,  are  liable,  as  well 
as  private  persons,  to  deviate  from  the  end  of  their  insti« 
totioa*  And  for  that  reason  the  law  has  provided  proper 
persons  to  visit,  inquire  into,  and  correct  all  irregularities 
that  arise  in  such  corporationsi  either  sole  or  aggregate,  and 


*  10  Rep.  30.  ror:  collegium,  si  nulla  specinli  pritri" 

*  34  Hen.  Vlll.  C.  S»  legio  subnix-um  sit,  htsreditatem  capere 

*  Hob.  136.  non  po$se,  dubium  non  est.    Cod.  6, 

*  From  magna  carta,  9  Heo.  III.  24,  8. 

e.  30,  to  9  Gfio.II.  €.36.  '  1  Init  3. 

*  By  tbe  eiiil  lanr  a  corpontioii  *  See  Anther  ae  to  the  atatntei  of 
was  iDcepable  of  taldng  land^  unlest  M«rtmaiHt  PrineipU$  &f  IM  Pro* 
by  special  privilege  from  the  empe-  petty,  pp.  177—182. 
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whether  ecclesiasticali  civil,  or  eleeroosynaiy.  With  regard 
to  all  ecclesiastical  corporations,  the  ordinary  is  their  visitor, 
so  constituted  by  the  canon  law,  and  from  ihenee  derived  to 
us.  The  pope  formerly,  and  now  the  king,  as  supreme  or- 
dinary, is  Uie  wtor  of  iSae  archbishop  or  metropolitan ;  the 
metropolitan  has  the  charge  and  coercion  of  aU  his  sufllhigan 
bishops ;  and  the  bishops  in  their  several  dioceses  are  in 
ecclesiastical  matters  the  visitors  of  all  deans  and  chapters, 
of  all  parsons  and  vicars,  and  of  all  other  spiritual  corpora- 
tions. With  respect  to  all  lay  corporations,  the  founder,  his 
heirs,  or  assig^!is,  are  the  visitors,  whether  the  foundation  be 
civil  or  eleemosynary ;  for  in  a  lay  incorporation  the  ordi- 
dinary  neither  can  not  ought  to  visit.*^ 

An  to  civil  I  ]uiow  it  is  generally  said,  that  civil  corporations  are  sub- 
corporation*  * 

inthisie-  ject  to  no  visitation,  but  merely  to  the  common  law  of  the 
land  I  and  Uns  shall  be  presently  explained.  But  first,  as  I 
have  laid  it  down  as  a  rule  that  the  Ibunder,  his  heirs,  or  as- 
signs, are  the  visitors  of  aU  lay  corporations,  kt  us  inquire 
what  is  meant  by  the  founder.  The  ibunder  of  aH  caipom- 
tions  in  the  strictest  and  original  sense  is  the  long  alone,'  Ibr 
he  only  can  incorporate  a  society ;  and  in  civil  incorpora- 
tions, such  as  mayor  and  commonalty,  &c.  where  there  are 
no  possessions  or  endowments  given  to  the  body,  there  is  no 
other  founder  but  the  king :  but  in  eleemosynary  founda- 
tions, such  as  colleges  and  hospitals,  where  there  is  an  en- 
dowment of  lands,  the  law  distinguishes,  and  makes  two 

[  481  ]  species  of  foundation ;  the  one  fundatio  incipienSf  or  the  in- 
corporation, in  which  sense  the  king  is  the  general  founder 
of  all  colleges  and  hospitals ;  the  oiheat  fimdatio  perficiem, 
or  the  dotation  of  it,  in  which  saise  the  first  gift  of  the  re- 
venues is  llie  foundation,  and  he  who  ^^ves^em  is  in  law 
the  founder :  and  it  is  in  this  last  sense  that  we  generally 
call  a  man  the  founder  of  a  college  or  hosfntal.^  But  here 
the  king  has  his  prerogative :  for,  if  the  king  and  a  private 
man  join  in  endowing  an  eleemosynary  foundation,  the  king 
alone  shall  be  the  foumler  of  it.  And,  in  general,  the  king 
being  the  sole  founder  of  all  civil  corporations,  and  the  en- 
dower  the  perficient  founder  of  all  eleemosynary  ones,  the 
right  of  visitation  of  the  former  results,  according  to  the 


*  10  Rep  31. 


t>  Ibid,  33. 
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rule  laid  dov/a,  to  the  king  i  and  of  the  latter  to  the  patron 
or  endower. 

The  king  being  thus  constituted  by  law  visitor  of  all  civil  Thejariadie. 

'  tiOD  M  to 

corporatioDfly  the  law  has  also  appointed  the  place*  wherein 
he  shall  exercise  this  jurisdiction ;  which  is  the  court  of 
king's  bench;  where>  and  where  only,  all  misbdiaviours  of  bwck. 
this  kind  of  oorporations  axe  inquired  into  and  redressed, 
and  all  their  controversies  decided.  And  this  is  what  I  un- 
derstand to  be  the  meaning  of  our  lawyersi  when  they  say 
that  these  civil  oorporadons  are  liable  to  no  visitation ;  that 
is»  that  the  law  having  by  immemorial  usage  appointed  them 
to  be  Visited  and  inspected  by  the  king  their  founder,  in  his 
majesty's  court  of  king's  bench,  according  to  the  rules  of  the 
common  law,  they  ought  not  to  be  visited  elsewhere^  or  by 
any  other  authority.^  And  this  is  so  strictly  true,  that  though 
the  king  by  his  letters  patent  had  subjected  the  college  of 
physicians  to  the  visitation  of  four  very  respectable  persons, 
the  lord  chancellor,  the  two  chief  justices,  and  the  chief 
baron  I  though  the  college  had  accepted  this  charter  with  all 
possible  marks  of  acquiescence,  and  had  acted  under  it  for 
near  a  century ;  yet  in  1753»  the  authority  of  this  provision 
coming  in  dispute,  on  an  appeal  preferred  to  these  supposed  [  48^  ] 
visitors,  they  directed  the  legality  of  thdr  own  appointment 
to  be  argued ,  and,  as  this  college  was  merely  a  civil  and 
not  an  eleemosynary  foundation,  they  at  length  determined, 
upon  several  days  solemn  debate,  that  they  had  no  juris- 
diction as  visitors ;  and  remitted  the  appellant  (if  aggrieved) 
to  his  regular  remedy  in  his  majesty's  court  of  kings 
bench. 

As  to  eleemosynary  corporations,  by  the  dotation  the  who  is  the 
founder  and  bis  heirs  aie  of  common  right  the  legal  visitors,  ei^mogynr. 
.to  see  that  such  property  is  rightly  employed,  as  might  Son!"*^' 
otherwise  have  descended  to  the  visitor  himself:  but,  if  the 
founder  has  appmnted  and  assigned  any  oliher  person  to  be 


*  ThiiiiotNiiiiiMriiaptloottfiBad. 

The  court  of  king's  bench,  (it  may  be 

said)  from  its  general  superintendent 
authority  where  other  jurisdictiun<;  nre 
deficient,  has  power  to  regulate  all 
corporations  where  no  special  visitor 


b  appointtd.  But  not  in  ilw  light  of 

visitor:  for,  as  its  judgments  are  Ua^ 

hie  to  be  reversed  by  writs  of  error,  it 
may  be  tliought  to  want  one  of  the 
esseotul  marks  of  visitatorial  power. 
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visitor,  ilien  his  assignee  so  aj  pointed  is  invested  with  all 
the  founder's  power,  in  exclusion  of  his  heir.  Eleeniosy- 
ntry  corporations  are  chieily  hospitals,  or  colleges  in  tiie 
universities.  Tbeoe  were  all  of  them  considered,  the 
pofMsh  elergy,  as  of  men  ecdesiasticai  juriedietioBi  kow- 
efer>  the  lew  of  the  land  judged  otbenrise ;  end  witkregard 
to  hoflfiitek,  ifc  hee  long  been  held^'  that  if  the  ]ios|pital  be 
spiritual,  the  bishop  shall  yiat;  but  if  lay^  the  patron.  This 
right  of  lay  patrons  was  indeed  abridged  by  statute 
2  Hen.  V.  c.  I,  which  ordained,  that  the  ordinary  should 
visit  all  hospitals  founded  by  subjects ;  though  the  king's 
right  waa  reserved,  to  visit  by  his  commissioners  such  as 
were  of  royal  foundation.  But  the  subject's  right  wee  in 
partreatored  by  stetaite  14  £iis«  c.  5,  which  diieote  Uie 
faiehop  to  visit  auoh  hospitels  only,  wheie  no  vintor  la  ep- 
pointed  by  die  fonndera  thereof:  and  all  the  hospitala 
founded  by  virtue  of  the  statute  89  Elia.  c.  5,  are  to  be 
visited  by  such  persons  as  shall  be  nominated  by  the  re- 
spective founders.  But  still,  if  the  founder  appoints  nobody^ 
the  bishop  of  the  diocese  must  visit.^ 

SSeST**"^  Ck)llegea  in  tlie  universities  (whatever  the  common  law 
may  now»  or  might  lonnerlyt  judge)  were  certainly  conai- 
deied  by  the  popkh  Glergy,  under  whoae  dtvectlon  they 
werot  as  ecoMaUUalf  or  at  leaat  as  ekricalt  oorpocationa ; 
and  therefore  the  right  of  viaitation  waa  ekimed  by  the  ordi- 

I  IS3  ]  nary  of  the  diocese.  This  is  evident,  because  in  many  of 
our  most  ancient  colleges,  where  the  founder  had  a  mind  to 
subject  them  to  a  visitor  of  his  own  nomination,  he  obtained 
for  that  purpose  a  papal  buile  to  exempt  them  from  the  ju- 
risdiction of  the  ordinary ;  several  of  which  are  still  pre- 
aerved  in  the  archives  of  the  reapective  societies.  And  in 
aome  of  oar  coUegea^  where  no  speoial  visitor  ia  appointed^ 
the  bishop  of  that  dloeese,  in  which  Oxfi»rd  waa  foirmerly 
comprised,  baa  immemorially  exercised  visitatoiial  authority; 
which  can  be  ascribed  to  nothing  else,  but  his  supposed 
title  as  ordinary  to  visit  this,  among  other  ecclesiastical 
foundations.  And  it  is  not  impossible,  that  the  number  of 
colleges  in  Cambridge,  which  are  visited  by  the  bishop  of 
Ely,  may  in  part  be  derived  from  the  same  original. 

*  Yearbook,  8  Edw.  IIL  38.  8Am.  39.  •  2  Inatm 


.  J  ^  .^  i.y  Google 


Ch.  XVIII.] 


OF  CORPORATIONS. 


619 


Bttti  whatever  might  be  foraierly  the  opinion  of  the  dergy, 
it  is  now  held  as  established  common  law,  that  colleges  are 

lay  corporations,  though  sometimes  totally  composed  of 
ecclesiastical  persons  ;  and  that  the  right  of  visitation  does 
not  arise  from  any  principles  of  the  canon  law,  but  of  neces- 
sity was  created  by  the  common  law.^  And  yet  the  power 
and  jurisdiction  of  visitors  in  colleges  was  lefl  so  much  in  the 
dark  at  common  law,  that  the  whole  doctrine  was  very  un- 
settled till  the  famotts  case  ofFMUpB  and  Bury,^  In  this  the 
main  question  was,  whether  the  sentence  of  the  biahop  of 
Bzetttv  who  (ai  vititor)  had  deprived  doctor  Buiy  Ibe  vector 
of  Bxeter  Cellegei  could  be  examined  and  vedreiaed  hy  the 
court  of  kin^B  bench.  And  the  three  paisne  ja^gea  were  of 
ophiiooi  that  it  might  be  roviewed,  te  that  the  visitor^  ja- 
risdietion  eoald  not  exclude  the  ceoimon  law ;  and  accord- 
ingly judgment  was  given  in  that  court.  But  the  lord  chief 
justice  Holt  was  of  a  contrary  opinion  ;  and  held,  that  by  the 
common  law  the  office  of  visitor  is  to  judge  according  to  the 
statutes  of  the  college,  and  to  expel  and  deprive  upon  just 
occasions,  and  to  hear  all  appeals  of  course:  and  that  from 
him,  and  him  only,  the  party  grieved  ought  to  have  redress: 
the  founder  having  reposed  in  him  so  entire  a  confidence, 
that  he  will  administer  justice  impartially,  that  his  determi-  [  4^ 
nations  are  final,  and  examinable  in  no  other  court  whatso- 
ever. And,  upon  this,  a  writ  of  error  being  brought  into 
the  house  of  lords,  they  concurred  in  Sir  John  H<rft*8  'opi« 
nion,  and  reversed  the  judgment  of  the  court  of  king's 
bench.  To  which  leading  case  all  aabsequent  determina* 
ttons  have  been  ceitformable.  But,  where  the  viaitor  ia 
under  a  temporary  disability,  there  the  court  of  king's  bench 
will  interpose,  to  prevent  a  defect  of  justice.^  Also  it  is 
said,^  that  if  a  founder  of  an  eleemosynary  foundation  ap- 
points a  visitor,  and  limits  his  jurisdiction  by  rules  and  sta- 
tutes, if  the  visitor  in  his  sentence  exceeds  those  rules,  an 
action  lies  against  him  ;  but  it  is  otherwise,  where  he  mis- 
takes in  a  thing  within  bis  power. 
IV.  We  come  now,  in  the  last  phioe,  to  consider  how  rv.  how 


*  Ibid.  &  4  Mod.  106.  Show. 
35.  Stion.  407.  Salk.  409.  Ctr- 


thew,  180. 
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^  Stn,  797. 
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corporations  may  be  dissolved.  Any  particular  member 
nay  be  diafiranchised,  or  lose  his  place  in  the  corporatioiiy 
by  acting  contrary  lo  tfaa  laws  of  the  sooietyy  or  tbe  lawsdT 
the  land :  or  he  may  lea^gn  it  by  his  own  fdontaiy  aoti 
But  the  body  politte  nay  also  itidf  be  disaohwd  in  emnd 
ways ;  which  disBolntion  la  the  civil  death  of  die  eorpoi»> 
tion:  and  in  this  case  their  lands  and  tenements  shall 
revert  to  the  persons,  or  his  heirs,  who  granted  them  to  the 
corporation :  for  the  law  doth  annex  a  condition  to  every 
such  grant,  that  if  the  corporation  be  dissolved,  the  grantor 
shall  have  the  lands  again,  because  the  cause  of  the  grant 
faileth*^  The  grant  ia  indeed  only  during  the  life  of 
the  corpontioiii  wluoh  «Mf  ondare  finr  ever:  hut»  whm 
that  life  ia  determined  by  the  dissolution  of  the  body 
politic,  the  grantor  takes  it  back  by  reversion,  as  in  tbe 
case  of  every  other  grant  for  life.  Tlie  debts  of  a  corpora- 
tion, either  to  or  from  it,  are  totally  extinguished  by  its 
dissolution  ;  so  that  the  members  thereof  cannot  recover,  or 
be  charged  with  them,  in  their  natural  capacities;^  agree- 
able to  that  maxim  of  the  civil  \a,wj^  "  H  quid  univerHtati 
d0beiurt  HngMi  non  debeiur  ;  nee,  ^[uod  debet  uaevertitat, 

I  485  ]  A  corporation  may  be  dissolved,  1.  By  act  of  parliament^ 
i.BTwsior  which  is  boundless  In  its  operations.    2.  By  the  natural 

parliament.    ,  r    n  i  ■  r 

s.  By  the     death  01  ail  its  members,  m  case  oi  an  aggregate  corpora- 
d^ath  of^aii^  tion.    3.  By  surrender  of  its  franchises  into  the  hands  of 
3.  iiy  sur-    the  king,  which  is  a  kind  of  suicide.    4.  By  forfeiture  of 
4^y/orfei.  its  charter,  through  negligence  or  abuse  of  its  franchises; 
in  which  case  the  Uw  judges  that  the  body  politic  has 
broken  the  condition  upon  which  it  waa  incorporated,  and 
thereti^n  the  incorporation  is  void.    And  the  regular 
course  is  to  bring  an  information  in  nature  of  a  writ  of  que 
warranto,  to  inquire  by  what  warrant  the  members  now 
exercise  their  corporate  power,  having  forfeited  it  by  sucii 
and  such  proceedings.    The  exertion  of  this  act  of  law, 
for  the  purposes  of  the  state,  in  the  reigns  of  king  Charles 
and  kmg  James  the  second,  particularly  by  seizing  the 
charter  of  the  city  of  London,  gave  great  and  just  oflfence: 

i  11  Rep.  98.  1  1  Lev.  237. 

k  Calitt.  13.  - 


^. iji.i^ud  by 


On.  xvxnj  or  ooKvoRATioin. 

though  ^peAxptf  in  strictness  of  law,  the  proceedings  in 
nuMt  of  tbem  were  raffidently  regular :  but  tlie  judgment 
agauMt  that  of  London  wa»  reversed  by  aet  of  parliament® 
after  the  Revolution :  and  by  tbe  same  statute  it  is  enacted* 
that  the  franchises  of  the  city  of  London  shall  never  more 
be  forfeited  for  any  cause  whatsoever.  And,  because  by 
the  common  law  corporations  were  dissolved,  in  case  the 
mayor  or  head  officer  was  not  duly  elected  on  the  day 
wpfointed  in  the  charter  or  established  by  presoription,  it 
is  now  providedfP  that  for  the  fiitore  no  corporation  shall 
be  dissolved  upon  diat  aoeonnt;  and  ample  directions  are 
given  for  appointing  a  new  oficer»  in  ease  there  be  no 
election,  or  a  void  onei  made  upon  the  prescriptive  or  char- 
ter day. 

«  Stat.2W.&ll.e.8.  *  Stat.  U  Geo. I. e. 4. 
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ABBOTS,  122^  IML  , 
Abdication,  142,  223L 
Abduction  of  women,  479- 
Abjuration,  oath  of,  157,  392. 
Absolute  power  of  the  crown,  2fi2^ 

 rights  and  duties,  LL^ 

Act  of  grace,  how  passed,  194.     '  ' 
Act  of  parliament,  16. 

 ,  how  made,  191. 

 ,  its  ancient  form,  192. 

 ,  power,  195.  196. 

 ,  private,  77- 

 ,  public,  IjL 

 ,  when  binding  on 

the  crown,  274. 
Adjournment  of  parliament,  196. 
Admission  of  a  clerk,  418>  419. 
Adultery,  476,  ilZ, 
Ad  valorem  stamp,  339. 
Advertisements,  duty  on,  338,  339. 
Affinity,  468. 

Age,  of  consent  to  marriage,  470. 

 persons,  how  reckoned,  499. 

Aggregate  corporation,  505. 

 fund,  347. 

Aids,  parliamentary,  135,  165. 

Alderman,  LLL 

Alderney,  island  of,  101. 

Alfred,  his  dome-book,  5fi, 

Alien  priories,  415. 

Alienation  of  mind  of  Geo.  III.  251. 

Aliens,  158^  390.  395.  398. 

 ,  duty,  327. 

Alimony,  477. 
Allegiance,  3Q1. 

 ,  local,  394. 

 ,  natural,  393. 

 ,  oath  of,  391. 

Almanacks,  338.  339. 
Ambassadors,  264,  265. 
American  colonies,  101.  IQ2m 
Annual  parliaments,  147. 
Annulum  et  baculum,  investiture  per, 
4Q1. 

Annum  luctus,  492. 
Ancient  demesne,  298,  299- 
Apprentice  fee,  duty  on, 
Apprentices,  339.  460,  Ifil. 
Appropriations,  413. 
Arbitrary  consecrations  of  tithes,  IQ8^ 
Archbishopricks,  incomes  of  the,  lilL 
Archbishop,  107, 160j  403^  IQfi. 


Archdeacon,  412. 
Archdeaconry,  107,  412. 
Aristocracy,  41.  '  * 

Armies,  274. 

 ,  standing,  41&. 

Armorial  bearings,  duty  on.  Mi 

Armour,  statutes  of,  442. 

Arms  and    ammunition,  exportiBg 

them,  277.  ' 
 ,   right  of 

having,  139- 
Army,  a5fi. 

 ,  history  of,  439.  ' " 

 ,  how  raised,  445.  , 

Array,  commission  of,  442.  '*  - 

Arrest  of  seamen  and  soldiers,  455. 
Articles  of  the  navy,  434. 

  war,  44a. 

Artificers,  43a. 

Assembly  of  estates,  142.  .  * " 

Assessments,  325,  340.  ^ 
Assize,  general,  143.  '  * 

 ,  of  arms,  442. 

Atheling,  208,  209.  211.' 
Aubaine  droit,  De,  396. 
Augmentation  of  vicarages  and  cura> 

cies,  417. 
Aurum  Regina,  230. 
Authorities  in  law,  03.  €^1 

Bachelor,  knight,  435.  '  "  . 

Bail,  excessive,  130.  ' 
Bailiffs,  366^  4fLL 

 ,  of  hundreds.  111,  3fifi. 

 ,  special,  3M. 

Bailiwick,  36i.  3Z3.  , 
Bangor,  see  of,  409.  <  -i  > 

 ,  united  with  see  of  St« 

Asaph,  402^ 
Banishment,  127,  132,  133. 
Bank,  34iL 

Banneret,  knight,  434.  '^j 

Banns,  424  ;  • 

Baron,  42<L  462.  . 

  and  feme,  467.  -  u 

Baronet,  4M.  ^  ^ 

Baronies  of  bishops,  ISO. 
Barristers,  20.  Z 

 ,  revising,  I22i  I29i 

Bastard,  MS.  (o-nu 
........  incapacity  of,  494.  495.^  - 

 ,  maintenance  of,  493.  - ' 

 ,  settlement  of,  494. 
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Bath,  knight  of,  435. 
Beacons,  277. 
Benefice,  417. 

Benevolence,  compulsive,  IM* 

Benvick,  9L  1^ 

Bill  in  parliament,  151.  191. 

 ,  how  passed,  192, 

193. 

....  of  rights,  76,  123,  138. 
Bishop,  160,  408,  410,  432. 
Bishopricks,  alterations  intended  in, 
408.  409. 

 ,  incomes  of,  410. 

 ,  nomination  to,  404. 

Blood,  royal,  2M- 
Body  corporate,  503. 
. . . . ,  how  protected,  12fij 
. . . . ,  politic,  503. 
Bona  vacantia,  3LL 
Books  of  rates,  329. 
Borough,  110. 

 harristers  appointed  to  re- 
vise lists  of  voters,  179. 

 electors  of,  174. 

  freemen  of,  entitled  to  vote, 

175. 

 ,  no  stamp  duty  chargeable 

on  admission  of  freemen  of,  lEiL 

 overseers  to  make  lists  of 

voters,  177. 

 sign  lists,  178. 

  qualification  of  electors,  175. 

  the  elected, 

153. 

 returning  ofllicer  to  preside 

at  election  of,  189. 
 fix  day 

of  election,  189. 
  may  close 

the  poll  before  time  fixed,  189. 

  corporations  of,  509. 

 ,  English,  fifi. 

Borsholder,  110^  377. 
Bound  bailififs,  3M. 
Bounties  on  exportation,  328. 
Bracton,  S3* 

Brehon  law  in  Ireland,  23. 
Bribery  in  elections,  186.  187. 
Bridges,  378^  31^ 
Bristol,  see  of,  409. 
British  constitution,  42^  43^  121,  ]Mi 
148,  L55. 

 islands,  99. 

Britons,  ancient,  their  laws,  54^  55a 
Britton,  63. 
Brooke,  63. 

Burgesses  in  parliament,  their  elec- 
tion, 172. 


Burgesses  of  municipal  forporations 

509. 
Butlerage,  328. 
Bye-laws,  511* 

C. 

Canada,  Lower,  103. 

Canon  law,  11,  15.  70,  73.  74. 

Canons  of  a  church,  411. 

 ,  of  1603,  74. 

Cards,  338. 

Carriage  of  letters,  337. 
Carriages,  duty  on,  342. 
Catholic  emancipation,  99i  487. 
Centenarius,  IIL 
Centeni,  112. 

Certificate  of  marriage,  475,  476. 

 poor,  3^3. 

Cession  of  a  benefice,  422^ 
Chaise  post,  duty  on,  342. 
Chambers  of  counsel,  29» 
Chancellor  of  a  diocese,  IQS. 
Chaplains,  421. 
Chapters,  411. 

Charter,  government  in  America,  104. 

 house,  London,  511. 

Chester,  county  Palatine  of,  112. 

 ,  diocese  of,  409. 

Children,  duties  of,  489. 
Chivalry,  guardian  in,  498. 
Church,  marriage  in,  4jA 

  rate,  425. 

Churchwardens,  42i* 

Citizens  in  parliament^  their  election, 

172. 
City,  im 

Civil  corporations,  5Qfi. 

  law,  11,  15,  70,  73,  74, 

 ,  its  study  forbidden,  15. 

  liberty,  3,  120,  26i 

  list,  343,  349i  350,  35L  232. 

. . . .  state,  427. 
Clementine  constitutions,  73. 
Clergy,  lOL 

 adverse  to  the  common  law, 

16,  IJL 
Clerk  in  oflSce,  11. 

  orders,  417. 

Clipping  the  coin,  78i 

 felony,  TS. 

Code  of  Justinian,  72,  73^ 

  Theodosius,  72. 

Coinage,  right  of,  287^ 
Coke,  sir  Edward,  63,  Ql. 
Collation  to  a  benefice,  419. 
Colleges,  507. 

 ,  their  visitors,  518. 

Collegia  in  the  civil  law,  505. 
Collegiate  churches,  410. 
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Colonies,  101. 

Colonial  assembly,  103. 

Commendams,  422. 

Commerce,  king  the  arbiter  of, 

Commission  of  array,^442. 

 lunacy,  Mfl^ 

 the  peace,  372. 

Committee,  judicial,  of  the  privy  coun- 
cil, 213. 

 of  parliament,  103. 

  lunatic, 

Common  law,  54^  M< 

  distinguishable  into 

three  kinds,  ^ 

 ,  corporation  by,  508. 

 ,  guardian  by,  497. 

 ,  court  of,  fixed  at  West- 
minster, 1^  20. 

 seal, 

Commonaltv,  427.  434 

Commons,  House  of,  22i  153,  l6l. 

Compact,  36. 

Confinement  to  the  realm,  277. 

Confirmation  of  bishops,  404.  406. 

Confiscation,  ILL 

Conge  D'Eslire,  405,  411. 

Conquest,  Norman,  13,  112,  208,  209. 

Consanguinity,  468. 

Consecration  of  bishops,  406. 

Conservators  of  the  peace,  371. 

Consolidated  fund,  347- 

Consort,  queen,  228. 

ConsUble,  376, 142. 

 ,  high.  111,  376. 

 ,  lord  high,  376. 

Constitution,  English,  42,  43,  121. 

136.  148.155,  222,  245,  249. 
Construction  of  statutes,  TH. 
Contract  of  marriage,  474,  475. 
 original  between  king  and 

people,  221,  245. 
Convention  of  estates, 

 parhainent,145,146,l47,220. 

Convocation,  147. 29 K 
Corody,  295. 

Coronation  oath,  ancient,  247. 

 ,  modem,  21fi. 

Coronatore  eligendo,  torit  de,  afiaJ5 

 exonerando,  writ  de,  369. 

Coroner,  367- 
Corporate  counties,  LI^ 

 name,  510,  51L. 

Corporation,  503. 

 ,  clerical,  518. 

 its  dissolution,  &2iL 

 duties, 

 incidents  and  powers. 


Corporation,  its  lands,  if  dissolved,  ii2Q. 

 privileges  and  disabi- 
lities, 512. 

Corpus  juris  canonici,  2Ai 

  civilis,  73^ 

Correction  of  apprentices,  462. 

 cnildren,  487.  iSS* 

 scholars,  488. 

 servants,  462.  461. 

 wife,  480. 

Covert,  baron,  478. 

Coverture,  478. 

Councils  of  the  king,  2M. 

Count,  112.  429. 

Counties,  members  for,  175. 

 ,  a  register  of  voters  estab- 
lished by  the  Reform  Act,  175. 

 ,  lists  of  voters,  175,  176.  , 

County,  112,  122, 

  court,  184. 

 holden  by  thesheriiT,'  185. 

 intended  to  try  little 

causes,  IM^ 

 Palatine,  112. 

 voters,  170,  ITL  172, 

Court,  279^  28a 

 leet,  401. 

 martial,  448. 

....  power  to  erect,  279. 

Courts,  profits  of,  301, 

Crimes  now  punishable  with  death. 

Crown,  descent  of  the,  201, 209, 224. 
Curate,  423. 

Curator  of  infants,  496.  , 

Curatores  viarum,  379. 

Custody  of  idiots  and  lunatics,  31^ 

 temporalities,  294. 

Custom,  genend,  58. 

 ,  particular,  65. 

 ,  how  allowed,  65,  6d. 

 ,  when  legal,  6£L 

 on  merchandize,  326,  332, 

Custuma  antiqua  sive  magnot  327. 
Custuma parva  et  nova,  327. 
Custos  rotulorum,  370. 

D. 

Dane-lage, 
Deacon,  417, 

Deaf,  dumb,  and  blind,  31^ 
Dean  and  chapter,  411.. 
. . . . ,  rural,  412.^ 
Deaneries,  412. 

 ,  rural,  107,  412. 

Death,  civil,  126, 
Debt,  pubUc,  349. 
Decennary,  110. 
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Deception  of  the  king  in  his  grants. 

Decisions  of  the  courts,  62^  61. 
Declaratory  part  of  a  law,  15. 

 statutes,  TL. 

Decretals,  72^ 

Decretum  Gratiani,  73. 

Dedimtis  potestatenty  373. 

Degradation  of  peers, 

Degrees  conferred  by  the  archbishop, 

40fl. 

Demesnes  of  the  crown,  208. 
Demise  of  the  crown,  145.  198. 
  parliament  dis- 
solved, 198. 
Demi-vills,  110. 
Democracy,  41^  IQQ 
Denizen,  398. 
Deodand,  313^  369. 
Deprivation,  123. 

Deputy  speakers  of  the  House  of 
Lords,  Q. 

Descent  of  the  crown  collateral,  204^ 

 lineal,  202^ 

Desertion,  448. 
Dice,  duty  on,  338. 
Diets,  142^  148^  154. 
Digests,  72. 

Dignity  of  the  king,  253. 
Diocese,  107,  408. 
Direct  prerogatives,  252. 
Directory  part  of  a  law,  471. 
Dispensing  power  of  the  king,  137, 

19G.  3fi2. 
Disqualifications  from  voting,  180. 
Dissolution  of  parliament,  197.  198, 

Divine  law,  33. 

 right  of  kings,  2D1. 

Divorce,  476. 

Doctrines  illegal,  asserting  or  publish- 
ing, 222. 
Dogs,  duty  on,  343. 
Dowager  queen,  233. 
Drawbacks,  328. 
Druids,  their  customs, 
Duchess  of  Kent,  261. 
Dukes,  428,  439. 

Duress  of  imprisonment,  125, 132. 

 per  minas,  125. 

Durham,  county  Palatine  of,  112, 
Duties  of  persons,  117. 

  the  king,  245. 

Dwelling-house,  341. 

E. 

Ealdormen,  429. 
Earl,  112,  428,  429. 


Ecclesiastical  commissioners,  101. 408. 

 corporations,  506. 

Education  of  children,  4M. 
Edgar,  king,  his  laws,  57. 
Edward  the  Confessor,  his  laws,  57. 
Election  of  bishops,  4D4. 

 magistrates,  360. 

 members  of  parliament, 

166,  181, 

 Scotch jpeers,  lfi4. 

Elections,  method  ofproceeding  in,  132L 
Elective  monarchy,  202^ 
Eleemosynary  corporations,  506.  507. 

513, 
Elopement,  477. 
Ely,  Isle  of,  llfi. 
Embargo,  2^ 
Emperor,  his  authority,  254. 
Endowment  of  vicarages,  416. 
Enemies,  269. 
England,  106. 
Enlarging  statutes,  78. 
Equity,  52,  Si 
Escheat,  .^14. 
Esquire,  437. 

Estates  of  the  kingdom,  148. 
Estoveris  kabendis,  writ  de,  477- 
Estovers  of  a  wife,  477. 
Estrays,  309. 
Ex  post  facto  laws,  37; 
Excise,  300.  332.  334. 
Exclusion  bill,  220. 
Executive  power, 
Exile,  132. 

Extra-parochial  places,  109. 

 tithes.  295. 

Extramgmtes  Joannis,  73,  74. 

F. 

Facto  King,  De,  214,  395. 

Factor,  IfiL 

Faculty  of  Physic,  LL 

Fair,  286. 

Farm  .House,  341 . 

Fealty,  391. 

Feme  covert,  478. 

Fifteenths,  321. 

Fire,  negligence  of,  465, 

First  fruits,  226. 

Fish,  royal,  232,  302. 

Fitzherbert,  fil. 

Fleets,  274. 

Fleta,  63. 

Flotsam,  304. 

Foreign  dominions,  IQ^ 

 enlistment,  277- 

Forest, 

Forfeiture,  ILL 
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Forms  of  law  unalterable,  137. 
Forts  and  Castles,  275. 
Founder  of  a  corporation,  5l6. 
Foundlini^  hospitals,  12Q^ 
Franchise,  royal,  314. 
Franked  letters,  337. 
Frank-pledge,  111,  401. 
Frauds  and  perjuries,  statute  of, 

450. 
Fresh  suit,  309- 
Full  age,  499. 
Furaage,  340. 
Funds,  public,  347.  348. 

G. 

Game,  42^ 

 keepers,  duty  on, 

 killing,  duty  on,  MIL 

Gaol  distemper,  367. 

....  system  regulated,  367. 

Gaolers,  3G6. 

Garter,  knight  of  the,  A3Am 
Gavelkind,  fii. 
General  fund,  347. 

 post  oflBce  act  Q  Vict.  c.  32), 

337. 

 statute,  77. 

Gentlemen,  438. 
Gildam  mercatorium,  509. 
Glanvil,  63. 
Gloucester,  see  of,  409. 
Government,  its  original,  32. 
Grand  Coewfumier  of  Normandy,  101. 
Great  council,  112. 

 tithes,  417. 

Gregorian  code,  73. 
Guardian  and  Ward,  496,  498, 
Guardians  of  the  poor,  388. 
Guernsey,  island  of,  IQL. 
Gueluhic  order,  435. 
Guild  or  Giuldhall,  SOj^, 

IL 

Habeas  corpus,  130. 

 act,  123, 130, 131.162.  351. 

Hackney  coaches, 

Hair  powder,  duty  on,  313. 

Half  blood,  204,  20^ 

Hamlet,  i  lO- 

Hanover,  105. 

Havens,  276.  326. 

Head  of  the  church,  290. 

Headborough,  110,  377. 

Health,  124. 

Hearth  money,  340. 

Hengham,  Si 

Hereditary^  right  to  the  crown,  2ilL 
Hermogentan  codCf  72. 
Highway  Act,  general,  380. 


Highways,  378. 

Homage  by  bishops,  295.  405. 

 liege,  32J . 

 simple,  391. 

Honour  of  a  peer,  433. 

 or  dignity,  283.  231. 

Horses  to  hire,  tax  on,  338. 

 and  mules,  duty  on,  3l£L 

Hospital,  507. 

 their  visitors,  518. 

House  tax,  340,  31L 
Hundred,  111. 
Husband  and  wife,  467. 
Hydage,  321,  323.  ,  . 

L 

Idiot,  315, 

,  . , ,  marriage  of,  473.  474. 
Idiot  a  Inquirenda,  tcrit  de,3l5. 
Impediments  of  marriage,  468.  472. 
Imperial  constitutions,  1_Z±  2J^ 

 crown  and  dignity,  2^ 

Impotency,  lai. 
Impressing  seamen,  153. 
Imprisonment,  129.  130,  131, 

 beyond  sea,  133. 

 for  debt  Abolition  Act, 

Q  &  2  Vict.  c.  110),  13£L 
Impropriations,  415. 
Incidental  prerogatives,  252. 
Incorporation,  power  of,  508,  dJiL 
Incumbent,  414, 121. 
Induction  to  a  benefice,  420. 
Infant,  499. 

 mortgagees,  501, 

 trustees,  501. 

 ,  in  ventre  sa  mere,  124, 

Influence  on  elections  to  parliaments, 

IM. 

Inns  of  court  and  chancery,  20^  21,22. 
Inquests,  coroners',  368. 
 ,  medical  men  re- 
munerated for  attending,  368. 
Institutes  of  Justinian,  22± 
Institution  to  a  benefice,  419. 
Interpretation  of  laws,  5SL 
Interregnum,  206,  216,  506. 
Ireland,  27^ 

 ,  relief  extended  to  poor  of,  38Q. 

Irish  peerage,  27- 

  Reform  Act,  (2  &  3  W.  IV.  c.  88)> 

9g,154, 

J. 

Jersey,  island  of,  101. 
Jetsam,  301. 
Jews,  399i  400. 

• . .  ,  children  of,  485. 
....  may  hold  the  office  of  iberiff.363 
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Judges,  2BCL 

 f  their  commiBsions,  280, 

Judicial  power,  2KL 

 committee  of  Privy  Council, 

Jure  Divino,  right  to  the  throne,  201* 
Jure,  king  de, 
Jus  imaffinum,  437' 
Justice,  free  course  of,  L3£. 
 ,  king  the  fountain  of,  279- 

K. 

King,  2Da 

....  can  do  no  wrong,  257. 
. . . . ,  his  councils,  2M. 

 duties,  24^ 

 dignity,  2Si 

King's  household,  maintenance  of, 

349.  350.  351.  352. 
....  perfection,  257. 
....  perpetuity,  261^ 
....  power,  2q1. 
....  prerogative,  249» 
....  revenue  extraordinary,  310. 

 ordinary,  293. 

 royal  family,  228.  234. 

....  sovereignty,  253. 

 title.  200.  201. 

....  uhiquity,  2fi2. 
....  college,  23. 
Knight  bachelor,  435. 

 banneret,  434. 

 of  the  bath,  ^a/i. 

 of  the  garter,  434* 

 shire,  his  electors,  168. 

170.  Hi. 
Knight's  fee,  441. 
Knighthood,  434,  435. 


Labourers,  438.  4fii. 
Laches,  259- 

 of  infant,  501. 

Laity,  42L 

Lancaster,  county  Palatine  of,  LLL 
Land  tax,  32L 
Lathes,  LUi. 
Law,  30. 

 ,  canon,      15,  70,  73.  74. 

.....  civil,  11.15.  70.  73.  Zi. 

  and  canon,  authority  of, 

LI.  15. 

 ,  rejected 

by  the  English  nobility,  liL 
. .  . ,  common,  54,  5&. 
, .  . . ,  divine  or  revealed,  33. 

 lectures  now  delivered  on,  23. 

. . . . ,  martial,  445. 


Ijaw,  merchant,  2M. 

. . . . ,  municipal,  35,  117. 

  of  nations,  35. 

 nature,  31. 

 parliament,  15S . 

. . . . ,  statute,  54. 

 ,  unwritten,  54. 

 written,  76. 

Lay  corporations,  5Dfi. 
....  investiture  of  bishops,  404. 
Legacies,  duty  on,  339. 
Legatine  constitutions,  74. 
Legislative  power,  L42. 
Legislature,  how  fisur  controllable,  156^ 
157. 

Legitimate  child,  4&2. 

Letter,  missive,  for  electing  a  bishop, 

406. 

Levitical  degrees,  469. 

Levying  money  without  consent  of 

parliament,  135. 
Liberty,  civil,  3. 

 ,  natural,  119. 

 ,  personal,  124. 

 ,  political,  120. 121. 

License  for  marriage,  474. 
Licensed  curate,  42k. 
Liege,  391. 

Lieutenant,  Lord,  443. 

Life,  124:. 

lAgan,  304. 

Ligeance,  390. 

Light  houses,  277. 

Limbs,  125. 

Lincoln,  see  of,  4J  L 

Lineal  descent  of  the  crown,  203. 

Littleton,  63,  64. 

Loan,  compulsive,  135. 

Loco  parentis,  438. 

Logic,  its  effects  upon  law  and  theo- 
logy, 26. 

London,  customs  of,  66,  67. 

 university,  23. 

Lords,  house  of,  9,  4^  151. 1113. 

 ,  judicial  proceedings, 

how  conducted,  2. 

 ,  its  attendants,  163. 

 may  kill  the  king's  deer,  163. 

 ,  spiritual,  150. 

 ,  temporal,  151. 

Lunatics,  316,  473. 

 ,  marriage  of,  473. 


Madhouses,  317. 
Magistrate,  35S. 

 ,  subordinate,  358. 

 ,  supreme,  35jL 
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Ma^a  carta,  65^  ^6^  122^  136,  ]  37i  272. 

Maintenance  of  bastards,  493. 

 children, 

 parents,  489. 

 suits,  463. 

 wife,  478. 

Mala  in  8e,  Ig. 

 prohibitOf  4^ 

Male  line,  preferred  to  female,  in 
descents  of  the  crown,  203,  204, 205* 

Male  servants,  duty  on,  342. 

Malt  tax,  326. 

Man,  island  of,  §9^ 

Manchester,  see  of,  409. 

Mandates,  royal,  to  the  judges  in  pri- 
vate causes,  137. 

Marchers,  Lords,  423^ 

Marches,  42a^ 

Marines,  na. 

Maritime  state,  i5^L 

Market,  2SfL 

 towns,  110. 

Marque  and  reprisal,  270. 

Marc^uesses,  428. 

Marriage.  467. 

 ,  clandestine  or  regular,  472. 

  of  royal  family,  23fi* 

  when  good,  474. 

Martial  courts,  iifi. 

 law,  MS^ 

Master  and  servant,  456. 
Maxims,  58,  159. 
Mayhem,  125^ 
Measures,  286. 

Members  of  parliament,  157,  159  l6l. 

337. 

Menial  servants,  459. 
Mensa  et  thoro  divorce  h,  447. 
Mercenlage,  56, 
Merchants,  custom  of,  66, 

 ,  Foreign,  272. 

Michel  Gemote,  ]A1± 

  Synoth,  1A2. 

 or  great  council,  142, 

Military  offences,  448. 

 power  of  the  crown,  274. 

 state,  439. 

 tenures,  299, 354. 

 testament,  IML 

Militia,  36lt 

 ,  supplementary,  444. 

Mines,  307. 

Minority,  none  in  the  king,  259. 
Minors  not  to  sit  in  parliament,  157. 
Monarchy,  40^  42,  246. 
Money,  287. 

 bills,  IM. 

Monk,  127. 
Mortmain,  510,  515. 


Mother  church,  10^ 
Mount  or  bank,  344,  315^ 
Municipal  corporations,  509. 

 law,  35,  117. 

Mutilation,  12^ 
Mutiny  Act,  447,  44fi, 

N. 

National  debt,  343,  344. 
Natural  life,  127;^ 

 liberty,  119- 

 persons,  118. 

 oorn  subjects,  390.  ' 

Naturalization,  398. 
Nature,  guardian  by,  496. 

 ,  law  of,  31. 

Navigation  Acts,  451. 
Navy,  articles  of,  454^ 
Ne  exeat  Regno,  132,  278. 
Negative  in  corporations,  514. 

 of  the  king,  149. 

Negro,  121- 

 slavery  abolished,  liL 

Newspapers,  duty  on,  ^iM. 
New  Police,  378. 
Nobility,  427. 

 its  uses,  IS2* 

Nan  compos  mentis,  316. 

. . . .  obstante,  362. 

Non  claim  of  infants.  501. 

Norman  conquest,  13,  112,  208  209. 

Nurture,  guardian  for,  497. 

O. 

Oath  against  bribery  at  elections,  187. 
....  of  allegiance,  391. 

 supremacy  and  abjuration,  392. 

Oaths  to  the  government,  refusal  or 
neglect  to  take  them,  392. 

 ,  acts  for  abolishing,  433. 

Obedience  to  parents,  487,  ISS. 
Objects  of  the  laws  of  England,  117. 
Obligation  of  human  laws,  42. 
Offices,  2M. 

 ,  and  pensions,  duty  on,  343. 

Oleron,  laws  of,  304,  451. 
Oppression  of  crown,  how  remedied. 

Option  of  the  Archbishop,  407. 
Orders,  holy,  417. 
Ordinary,  419. 

Original  contract  of  king  and  people, 

221.  215, 

 society,  38,  32, 

Overseers  of  the  poor,  380. 

 to  make  out  lists  of  voters, 

176. 

 for  counties, 

cities,  and  boroughs,  176,  177- 
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Overseers  to  make  out  lists  for  corpora^ 

tions,  509. 
Outlawry,  137. 

P. 

Palatine  counties,  liJL 
Pamphlets,  duty  on,  338.  339. 
Pandects,  9^  12. 

 discovered,  14,  $[3. 

Paper  circulation,  Mfi* 
Papirian  code,  zi. 
Papists  children  of,  485,  487. 
Pardon  not  pleadable  to  impeachment, 
354. 

Pardoning,  prerogative  of,  281. 
Parent  and  child,  482. 

 power  of,  487. 

Parental  power,  487. 
Parents,  &c.,  their  consent  to  marriage, 
471. 

Parish,  107.  421,  425. 

 clerk,  125* 

Parliament,  105,  142. 

 power  of,  155,  201. 

 rolls,  192. 

 ,  summons  of,  144,  14^ 

Parliamentum  indoctum^  l&i 
Parson,  lOTi  413^  417^  420. 
Passengers  conveyed  in  steam  car- 
riages, duty  on,  340. 
P*«sport,  273. 
Patents  of  peerage,  431. 
Patron,  419. 

Peace  and  war,  right  of  making,  269. 

 ,  commission  of,  372, 

 ,  conservation  of,  370. 

 ,  Justices  of,  370. 

. . . . ,  the  king's,  LLL 

 keeper  of,  363. 

Peeresses,  432.  433. 

 ,  trial  of,  432. 

Peers,  great  council  of,  238.  239» 

 ,  house  of,  9,  155,  164,  431. 

 ,  privileges  of,  432,  433. 

 ,  protests  of,  164. 

 ,  proxies  of,  164. 

 ,  trial  by,  432. 

Penal  statutes,  79. 
Pensions,  ecclesiastical,  294. 

 ,  from  the  crown,  1S2. 

 ,  duty  on,  343. 

Pensioners  excluded  from  the  house  of 

commons,  182. 
People,  390. 

Perfection  of  the  king,  257. 
Perpetual  curate,  423,  424. 
Perpetuity  of  the  king,  201^ 
Personal  security,  124. 
Persons,  artificial,  118^  503. 

M 


Persons,  natural,  IISL 

 ,  right  of,  117. 

Petition  of  right,  122,  135*  154,  445. 

Petitioning,  right  of,  13a. 

Petty  constables,  376. 

Placemen  excluded  from  the  house  of 

commons,  181,  182. 
Plantations,  103. 
Pocket-sheriffs,  252. 
Police,  new,  378. 
Political  liberty,  120,  121. 
Polygamy,  470. 
Poor,  SM. 

 law  commissioners,  387. 

 law  act,  (4  &  5  Wm.  IV.  c.  76}^ 

126.  387. 

 laws,  history  of,  381. 

 settlements,  383.  384,  388. 

Ports  and  havens,  276,  326- 
Posse  comitcUus,  364 
Post-office  establishment,  335. 
Posthumous  children,  124. 
Pound  troy  of  gold  and  silver,  289. 
Poundage,  328. 

Power  of  the  crown,  261,  354.  357. 

 privy  council,  242. 

Poyning*8  law,  94.  95,  96. 
Praetors*  edicts,  72. 
Prebendary,  412. 
Precedence  of  royal  family,  235. 

  ,  table  of,  43fi. 

Precept  of  election  to  parhament,  184. 
Pre-contract,  468. 
Pre-emption,  299,  301,  354. 
Pregnancy,  trial  of,  492. 
Prerogative,  136.  249. 

 ,  comparative  review  of,  354. 

Prescription,  corporation  by,  508,  521. 

Presentation  to  benefices,  418. 

President  of  the  council,  211. 

Pressing  of  seamen,  453. 

Priest,  417. 

Primae  preces,  407. 

Primogeniture,  204. 

Prince  of  Wales,  233. 

Princes  of  the  blood  royal,  234. 

Princess  of  Wales,  233. 

 royal,  233. 

Prior,  1513. 
Prisage,  32S 

Private  act  of  parliament,  JZ. 
Privilege,  283,  284. 

  of  parliament,  159»  l6l,  337. 

 house  of  commons  of 

publishing  its  proceedings,  IM. 

 ,  writ  01,  l&L 

Privilegia,  37. 
Privy  council)  240. 

M 
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Privy  counsellor,  killinf^  or  attempting 

to  kill,  21i 
. . . .  purse,  3iL 
Procedendo,  writ  of,  374. 
Prochein  amy,  500 

Proclamations  by  the  king,  282.  283. 

 of  estrays,  310. 

Prodigals,  HSL 
Profession  of  arms,  439. 

 religious,  127. 

Professor  of  the  laws,  his  duty,  27- 
Profits  of  courts,  3£LL 
Promulgation  of  laws,  3L 
Property,  Lll. 

Proprietary  governments  in  America, 

104. 

Prorogation  of  parliament,  196.  1Q7. 
Prosecution  by  the  king,  2fiQ- 
Protection  of  children,  ififi. 

 ambassadors,  265. 

Protector,  260. 

Protestant  succession,  224,  22i. 
Province,  103.  107- 
Provincial  constitutions,  103. 

 governments  in  America, 

103.  104. 
Provisions,  papal,  5L 
Proxies  in  the  house  of  lords,  i64. 
Public  act  of  parliament,  77- 

 debts,  31fi. 

Purchase,  221, 
Purveyance,  299.  3.54. 

Q. 

Qualification  of  electors  to  parliament, 

167.  168.  172. 
 of  justices  of  the  peace, 

2Z3. 

 members  of  parliament, 

180.  181. 
Quartering  of  soldiers,  445.  446. 
Quays,  277. 
Queen,  22a. 

  Anne's  bounty,  298. 

. . . ,  's  revenue,  23£L 

  dowager,  233. 

  regnant,  22a. 

 husband  of,  233. 

Quo  tcarranto,  information  in  nature 

of,  520,  521. 
Quonim  clause  in  commissions,  373. 

R. 

Railways,  340. 

Rape  in  counties,  1 12. 

Recal  of  subjects  from  abroad,  277. 

Records,  60. 

Rector  of  a  church,  413. 


Rectorial  tithes,  417- 

Reform  Acts,  (2  &  3  Wm.  IV.  c.  45^ 

c.  66,  and  c.  68)^  123^  IM. 
Refusal  of  a  clerk,  418. 
Regalia  majora  et  minora,  253. 
Regent, 

 ,  queen,  228, 

Register  of  seamen.  454, 
Relations,  public,  141 . 

 ,  private,  141. 

Relative  rights  and  duties,  118.  141. 
Remedial  part  of  laws,  45. 

  statute,  TL 

Removal  of  poor,  safii. 
Reports  of  adjudged  cases,  6L  62, 
63. 

Representations  in   descent  of  the 

crown,  2Qlx 
Reprisals  on  foreigners,  270. 
Reputation,  124. 
Ret^uests,  court  of,  242. 
Residence  of  spiritual  persons,  121 . 
Resignation,  423. 
Resistance,  262. 
Responsa  prudentum,  72. 
Restitution  of  temporalities,  106. 
Restoration,  A.D.  1660,  146.219- 
Restraining  statute,  Za. 
Return,  false  or  double,  190. 
Returning  oflficers,  189. 
Revealed  law,  33. 
Revenue,  extraordinary,  319- 

 ,  ordinary.  293. 

Revolution,  A.D.  1688,  Ufi. 
Ridings,  112. 
Rights,  111. 

 ,  bill  of,  123,  13a. 

Ripon,  see  of,  409. 
Royal  assent,  166,  194. 

 family,  228.  231. 

 ,  allowances  to,  Siil . 

 ,  marriages  of,  236. 

 fish,  232. 

 income,  252.  293. 

 mines,  307. 

 revenue,  253.  293. 

Rural  dean,  412. 

 deanery,  412. 

Ryder  to  a  bill,  133, 

S. 

Safe  conducts,  271.  222^ 
Salt  duty,  335. 
Salvage,  .305. 
Sark,  island  of,  101. 
Saxon  laws,  55. 
Scandalum  magnatum,  133. 
Scavage,  package  or,  330. 
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Schire-men,  429. 
Schoolmaster,  488. 

Sciences,  auxiliary  to  the  study  of  the 
law, 

Scotch  peers,  their  election,  Ifii. 

Scotland,  87^  QZ. 

Scutaf^e,  321,  322^ 

Se  defendendo  homicide^  12^ 

Seal  of  a  corporation,  511. 

Sea-marks,  277- 

 ,  destroying,  277. 

Seamen,  452,  IM^ 
Secretaries  of  state,  Ifii 
Security  of  person,  124. 
Seditious  libels,  IScL. 
Self-defence,  homicide  in,  125. 
Senatus  consuUa,  77,  131  - 
Senatus  decrettty  77. 
Senior  or  senator,  429. 
Septennial  elections,  156,  SM^ 
Serjeant  at  law,  2£L 
Ser\'ant8,  456,  457. 

 ,  false  character  of,  466. 

 ,  firing  houses  by  negligence, 

 ,  master    when  answerable 

for,  465. 

 ,  retainer  of,  460. 

 ,  tax  on,  M2uL 

Session  of  parliament,  196.  197. 
Settlement,  act  of,  123.  223. 
 ,  of  the  poor,  law  of,  383. 

Sextons,  425. 
Sheriffs,  IM. 

 ,  continue  in  office  one  year, 

362. 

 ,  duties  of,  365. 

 ,  how  chosen,  360.  261. 

 ,  of  counties,  IflS. 

 to  preside  at  elec- 
tions, I88i  189- 
  officers, 

Ships  in  distress,  plundering  them, 

305,  306. 

 maliciously  destroying,  12a. 

Shipwrecks,  303. 

Shire,  112. 

Simony,  41L  42i 

Sinecure,  415. 

Sinking-fund,  348. 

Slavery,  121^  449^  450,  458.  459- 

 ,  abolition  act  (3  &  4  Wm.  IV. 

c.  73),  121. 
Slaves,  12L  449, 450,  458^  459. 
Small  tithes,  416. 
Smoke  farthings,  340. 
Smuggling,  331. 


Socage,  guardian  in,  497. 

Sodor  and  Man,  bishoprick  of,  101 , 

107.  411. 
Soldiers,  133.  439. 
South  Sea  fund,  347. 
Speaker  of  each  house  of  parliament, 

160.  191. 
Special  bailiffs,  366. 

  constables,  378. 

  statute,  TjL 

Spiritual  corporations,  506. 

 courts,  467. 

 persons,  402. 

 trading  or  dealing,  402,  403. 

Stage  coaches  and  post-horses,  duty  oo, 

340 

Stamp  duties,  33&. 

Standard  of  coin,  2M. 

 weights  and  measures,  286. 

287. 

Standing  armies,  446. 
Staple  commodities,  327. 
Star-chamber,  court  of,  212. 
Statute,  76,  511^ 

 guardian  by,  498. 

 of  mortmain,  iM. 

 rolls,  192. 

Staundforde,  61. 
Steam  carriages,  340. 
Sterling,  289. 
Steward,  461. 
St.  Patrick,  order  of,  435. 
Study  of  the  law,  its  discouragements, 
21. 

 ,  uses,  2i  3. 

 restrained  in  London, 

20. 

 ,  why  neglected  in  the 

universities,  12^  13. 
Subsidies,  ecclesiastical,  321. 

  ,  lay,  320,  321. 

 ,  on  exports  and  imports,328. 

Summons  to  parliament,  144.  145. 
Supersedeas,  writ  of,  374. 
Supplementary  militia,  444. 
Supplies,  320. 

Superintendent  registrar  of  marriages, 

425, 

Supremacy,  oath  of,  157.  392, 
Supreme  magistrates.  111. 

 ,  power,  141,  1 56. 

Surveyors  of  highways,  378, 
Suspension  of  habeas  corpus  act,  131. 
Synods,  290. 

T. 

Table  of  precedence,  436. 
Talliage,  321,  323. 
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Tariff,  32fi, 

Taxation  by  the  house  of  commons, 
164. 165. 

Taxes,  I35i  164^  165,  321,  a4(L 

 ,  their  annual  amount,  344,  Z5£L 

Temporalities  of  bishops,  their  cus- 
tody, 294,  restitution,  IQIL 

Tender  of  money, 

Tenths,  ecclesiastical,  296. 

 ,  temporal, 

Testamentary  guardian,  498. 

Teste  of  writs, 

Theodosian  code,  24. 

Thistle,  order  of  the,  435- 

Tithes,  417. 
. . . . ,  original  distribution  of,  413, 

414. 

Tithe  commutation  act  (6  &  I  Wm.  IV. 

c.  71),  IL  109.  295.  417. 
Tithing,  110,  377. 
Title  of  acts  of  parliament,  193. 
....  to  the  crown,  2£ML 
Tonnage,  a2fi. 
Torture,  123- 
Town,  im 

Trade,  unlawful  exercise  of,  461,  4fi2. 
Tradesmen,  liiL 
Transportation,  132,  i  '^3. 

 ,  regulation  of,  (1  &  2 

Vict.  c.  20),  12^ 
Treasure-trove,  308. 

 ,  concealment  of,  309. 

Treasury,  35fi- 

Treaties,  leagues,  and  alliances,  268. 
Triennial  elections,  156.  ^51* 

 parliaments,  156. 

Trinoda  necessitas,  275,  378. 
Tumultuous  petitioning,  IM. 
Tutor,  318^  47li  4Q6. 
Twelve  tables,  laws  of,  72,  466.  iliL 
Tyranny,  120, 12&^ 

V. 

Vacancy  of  the  throne,  221.  223. 
Vacarius,  Roger,  15,  2flL. 
Valor  heneficinrum,  297. 
Ventre  inspiciendo,  writ  de,  492. 

 $a  mere,  children  in,  124. 

Vicar,  415,  417. 

Vicarages,  when  established,  4ifi. 

 ,  under  IQL  a-year,  297. 

ViU.  U£L 

Viner,  Mr.  his  institution,  23. 
Violating  the  queen,  &c.,  232.  23i 


Viscount,  429. 
Visitor,  5JiL 

 of  civil  corporations,  516.  &l&x 

Volunteers,  445. 

U. 

Under-sheriff,  365. 

Union,  articles  of  England  and  Scot- 
land, sa. 

 of  Great  Britain  and  Ireland, 

 parishes  under  new  poor  law 

act,  389. 

University,  507. 

 ,  burgesses  of,  173. 

 ,  study  of  the  law  in,  22± 

W. 

Wages  of  members  of  parliament, 
172. 

 servants,  463. 

Waifs,  302. 
Wales,  85. 

  part  of  England,  22. 

 ,  prince  and  princess  of,  233, 

Wapentakes,  111. 

War  and  peace,  right  of  making,  269. 

War,  articles  of,  418. 
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